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CASES  IN  EAST£R  TERM 

■Soon  after  the  marriage  the  plaintiffs  commenced  an 
action  against  the  two  defendants  for  the  recovery  of 
the  100^.  due,  and  arrested  them  both,  whereupon  they 
gave  bail.  The  husband  was  soon  afterwards  arrested 
ibr  another  debt,  and  committed  to  prison,  and  he  and 
his  wife  su^red  judgment  by  default  in  the  action 
brought  by  the  plaintiffs,  and  afterwards  a  ca.  sa.  was 
issued,  upon  which  the  husband,  then  in  custody,  was 
charged  in  execution,  and  Sarah  Bell  was  committed 
to  Uie  same  prison:  An  order  for  her  discharge  was 
made  by  Baylof  3^  and  the  husband  afterwards  obtained 
his  discharge  as  an  insolvent  debtor. 

The  affidavits  in  answer  did  not  deny  the  allq;ations 
made  by  the  phuntifb,  bat  shewed  that  the  honse  wu 
mortgaged)  not,  however,  to  the  full  value> 

Arcklxdd  shewed  cause  and  contended,  that  the  ap- 
plication to  discharge  the  order  was  too  late,  the  hus- 
band having  in  the  mean  time  obtained  bis  discharge  as 
an  insolvent  debtor.  In  the  case  of  Miles  v.  Williams  et 
Ux-{a\  it  was  held  that  a  debt  contracted  by  the  wife 
dum  sola  was  discharged  by  the  bankruptcy  of  the 
husband:  this  case  is  precisely  analogous;  the  debt  was 
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WiLDBOB  asainst  Rainforth  and  Another, 

April  iAih. 

Wharaapwi.     'T'RESPASS  for  breaking  and  entering  the  plaintiff's 
Vm  pRmiitcd  house,  making  a  disturbance  there,  and  carrying 

w^hMiie  sway  her  goods  and  chattels ;  second  count,  for  ejecting 
Cw."'^dd"  **'*  plaintiff  from  her  house ;  third,  for  taking  her  goods 
and  chattels.  Pleas,  the  general  issue  and  several  spe- 
cial  pleas,   alleging  in  substance  that  the  goods  and 

chattels  in  the  declaration  mentioned  were  the  pn^ierty 
wiKMnngmnff        _  .  ■  •    ■        i         i  ■  l 

■nj  noiica to      orcertnm  persons  named  m  the  pleas;  that  they  were 

Mt  bonod'to"    delivered  to  the  plaintiff  to  be  taken  care  of  and  re- 

l^^tad     delivered  on  request ;  that  the  plaintiff  took  such  bad 

^^y"  ,o     c*re  of  them  that  they  were  in  danger  of  being  lost  or 

*•'*•  stolen,  wherefore  the  defendants  by  the  command  of  the 

owners  entered  the  house,  the  outer  door  being  open, 

and' took  them  away.     There  were  other  pleas,  alleging 

that  the  plaintiff  refused  to  re-deliver  the  goods   on 

request,  wherefore  the  defendants  took  them.    To  some 

of  these  pleas  the  plainUff  replied  de  injartfi,    and 

traversed    the    property   in    the    floods    as    laid    in    the 
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merely  an  occupier  by  sufierBnoe>]  The  statute  by 
implication,  gave  her  a  right  to  keep  possesuoo  until 
the  expiration  of  the  notice. 

LordTsKTSBDEN  C.J.  The  pliuntiff  was  not  tenant 
of  the  premises,  but  was  allowed  to  occupy  them  by  the 
palish  officers.  Her  occupation  was  in  fact  theirs. 
The  statute  was  not  intended  to  take  away  a  right 
which  the  owner  of  property  had  at  common  law  to 
enter  and  take  possession,  if  it  could  be  dona  peaceably, 
but  to  provide  on  expeditious  mode,  whereby  parish 
officers  might  obtain  possession  where  it  was  obstinately 
withheld,  and  that  they  might  not  do  that  which  had 
before  been  sometimes  done*  viz.  might  not  turn  occu- 
piers out  vi  et  armis,  which  led  to  further  expense  and 
liUgation.  Here  the  plaintiff  had  gone  away,  the  de- 
ftndaots  entered,  resumed  possession,  and  afterwards 
carried  away  the  fiimiture  which   belonged  to   them. 


■t  the  divge  of  anj  puiih  tor  the  hibitation  of  tbe  poor  thcmif,  or  wbo 
■hall  luTS  unUwfullr  iolrudad  himMlf  or  henclf  into  uijr  nich  bouM,  &o> 
iMl  qrfhie  or  neglect  to  qtiit  tb*  now,  and  delitcr  up  Iha  poweiHoa 
tbrnof  to  the  churchmudeiu  and  orcneen  of  ihe  poor  of  inf  luch  pariih 


IN  THE  Ninth  Yeab  of  GEORGE  IV. 

All  that  tbey  might  lawful] j  do ;  theve  is  not,  therefore^       IMS. 
any  groiuid  for  obfectiog  to  the  verdict. 


Bayley  J«  The  provisions  of  the  statute  are  equally 
applicable  whether  the  party  has  wrongfully  intruded 
himself  into  die  premises  or  has  been  suffered  by  the 
parish  oSoers  to  occupy  them.  Now  it  never  could 
have  been  intended  in  the  former  case  that  the  officers 
aboold  not  be  at  liberty  to  resume  possessiooy  if  that 
could  be  done  without  a  breaeh  of  the  peace;  I  am, 
tbeteibre^  of  opinion,  that  the  statute  does  not  apply  to 
the  present  case,  and  that  the  defendants,  having  the 
soil  and  freehold  of  the  house  in  cjuestioui  bad  a  right 
to  enter  and  take  possession  when  the  plaintiff  went 
Stem  home. 

Rule  refused. 


agflinsi 
Raivio 


Keates  against  Whieldon.  Tif«r»r%, 

^  jtprU  S4th. 

A  SSUMPSIT  on  a  promissory  note.    Flea,  general  A  promiMory 

issue.     At  the  trial  before  Park  J.  at  the  Spring  payable  to 
assizes  for  the  county  of  Stafford  1828,  the  note  was  „^j'^ ;,  ^  pyo. 
produced,  and  appeared  to  be  in  the  following  form:  ^1^2 to** 
"  I  J.  Whieldon  of  F.  do  promise  to  pay  to  J.  Keates  ^  ^"j^^ 
the  sum  of  eleven  pounds  ten  shillings  on  demand,  with  J^®  ?5^*g^  ^ 
lawful  interest  for  the  same,"  and  it  had  affixed  on  it  a  c.  1 84.,  and  re. 

quires  a  stamp 

Stamp  of  one  shilling  and  sixpence  only.     It  was  ob-  of  two  shillings. 
jected  by  the  defendant's  counsel  that  this  was  a  note 
payable  to  the  bearer  on  demand  of  a  sum  of  money 
exceeding  10/.,  but  not  exceeding  202.,  within  the  first 
class  of  promissory  notes  mentioned  in   the  55  G.  S. 

B  4  c.  184. 
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A 184,  sehed.parl  I.,  and,  therefore,  that  it  required  a 
stamp  of  two  shillmgs.  Oo  the  other  hand,  it  was 
inaisted  that  the  first  division  of  that  part  of  the  schedule 
applied  in  terms  only  to  such  promissory  notes  as  were 
capable  of  being  re-issued  by  bankers,  and  that  by  the 
fourteenth  and  twenty-fourth  sections,  those  must  be 
notes  payable  to  the  bearer  on  demand;  that  this  was  a 
note  payable  to  the  payee  only,  and  not  to  the  bearer, 
and  therefore  that  it  did  not  come  within  that  part  of 
Uie  schedule;  and  if  so,  it  must  be  within  the  next 
diss  of  promissory  notes  mendcmed  in  the  schedule,  viz. 
promissory  notes  for  the  payment  in  any  other  manner 
than  to  tbe  bearer  on  demand,  but  not  exceeding  two 
mooths  qfier  date,  or  sixty  dm/t  after  sight,  of  any  stim 
of  money  exceeding  5^  5s.,  and  not  exceeding  20L,  and 
tlterefore  that  the  stamp  of  one  shilling  and  sixpence 
a£Bxed  on  this  note  was  proper.  The  learned  Judge 
was  of  qiinion  that  it  required  a  two-shilling  stamp, 
and  directed  the  plaintiff  to  be  nonsuited,  but  reserved 
Uberty  to  him  to  more  to  enter  a  verdict. 

W.  E.  Taunton  now  moved,  and  re-m^ed  the  argu- 
ments used  at  the  trial. 
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Ion.  The  Lord  Chief  Buon  told  the  jury  that  the  de- 
fesdonl  wii»  IB  the  litustitH))  ojf  a  ctrrier,  aad  could  not 
gftrid  ckf  hU  conunoDrlaT  liability  iwIim  by  ginog  an 
express  notice ;  and  and«  that  directi<n  they  found  a 
verdict  for  the  plaintiff. 

CZarir  now  moYed  for  a  new  trial,  and  cont^ided  that 
the  Lord  Chief  Baron  mis-directed  the  jury  in  stating 
that  die  defendant  could  only  get  rid  of  Iw  liability  by 
eocpiQss  notice.  In  Burgess  y.  Clanents  (a)  it  was  hdd 
that  a  guest  who  deaired  to  have  a  private  room^  in 
wbkh  he  placed  hb  goods>  out  of  which  they  were 
wkAeot  had  eMomented  the  inn-keq>er.  Hare  the  ^lods 
but  for  the  platnliff^B  ordsr  laould  have  been  taken  to 
hoK  bei^reoii^.  where  »  bH  probability  thqr  would  have 
been  safe.  Bat  he  chose  to  have  them  in  the  puUic 
iBDm ;  it  is*,  therefore  but  reasonable  that  h^  and  not 
the  landlord,,  shoald  snfier  by  the  loss  that  ensued. 

Lord  TiNTTRDBN  C.J.  I  am  of  opinion  ibaX  we 
ought  not  to  grant  a  rale  on  the  groundof  the  supposed 
mis-^vectiDB  in  this  case^  It  appears  that  the  plaintiff 
want  to  the  defcndant's  inn  aa  a  guest,  taking  certain 
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before  R.  Buncombe  becRme  btmkrnpc,  he  executed  an 
assignment  of  bU  his  property,  bonds,  bills,  8Cc.  to  cer- 
V****  tain  persons  upon  certain  trusts,  and  that  the  trustees 
accepted  the  assignment  whereby  the  bond  in  the 
declaration  mentioned,  ond  all  R.  Buncombes  beneficitd 
interest  therein,  became  vested  in  the  trustees.  Fourthly, 
that  at  the  time  of  the  commencement  of  the  suit  there 
ms  due  to  the  plaintiffs  upon  the  bond  in  the  declar- 
ation mentioned  465/.  for  principal  and  interest,  and 
that  before  the  said  R,  Buncombe  became  bankrupt,  to 
wit,  on  the  7th  of  June  1S17,  he,  by  his  writing  obli- 
gatory, became  bound  to  the  defendant  in  the  penal 
nrni  of  SOO/.,  subject  to  a  condition,  whereby  (after 
reciting  diat  certain  premises  of  the  defendant  were 
diarged  with  the  payment  of  an  annuity  of  50/.  to 
EUxabeth  Buncombe,  and  which  the  defendant  also  en- 
gaged to  pay,  and  that  R.  Buncombe,  in  consideration  of 
149/.  to  him  paid  by  the  defendant,  had  agreed  to  pay 
and  discharge  the  said  annuity  to  E.  Buncombe^  and  to 
indemnify  the  defendant  of  and  from  the  same,)  it  was 
declared  that  if  R,  Buncombe  did  well  and  truly  pay  the 
sud  annui^,  and  indemnify  defendant  from  the  same, 
then  the  bond  should  be  void,  otherwise,  &c     Aver- 
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dainagv.  But  w  Ae  condition  wb*  for  paynicnt  of  the 
aoDai^  the  onof  of  prvtiBg  payment  was  vpon  die 
plsintifi.  TaisiaiiUv.Martima$aandAtuaker{a)is9Xl 
flxproN  authority,  that  where  8  bond  is  given  to  a  sarety. 
conditicHied  tar  payment  of  the  money,  the  surety  may 
■ue  npoa  it  at  aoon  u  the  condition  ia  broken,  aithoo^ 
1m  baa  not  been  oalled  npon  to  pay. 

Rule  refhied. 


^^Jm,         Mauouam  against  Hubbard  and  Robinsov, 
Aasigoees  of  Lancasteb,  a  Bankrupt 


■^  ASSUMPSIT  for  money  had  ami  leceiwd.    Plee, 

■ram  not  guilty.    At  the  trial  before  Lord  TWerdni  C  J., 

ibtm  an  w-  at  the  Mtddlaex  sitdnss  after  last  term,  it  appeared  that 
knawUdgDMnt 

oTtiM  receipt  tbe  action  was  brought  to  recorer  Irom  the  assigneec  of 

(biMd  bv  him>  the  baokropt  £02.  pud  by  the  fdaintiff  to  tie  bankrupt 

M„jng  ft  ^  before  his  bBnkn)plcy4     The  bankn^A  being  called  aa  a 

^M*lwhirf*  witness  on  the  part  of  the  plaintiff  stated,  that  he  had 
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p^>er  itself  wai  Dot  used  u  evidence  of  the  receipt  of 
die  monef,  but  odIj  to -enable  the  witnesa  to  refresh  ht3 
memory ;  and  when  be  said  tbu  he  had  no  doubt  he  had 
received  the  tnoney  there  was  sufficient  parol  evidence  to 
prove  the  payment 

Batlbt  J.  Where  a  witness  called  to  prove  the 
tfEecution  of  a  deed  sees  his  signature  to  the  attestation, 
md  wicja  that  be  is,  therefore,  sure  that  he  saw  the  party 
execute  the  deed,  that  is  a  sufficient  proof  of  the  exe- 
cotioD  of  the  deed,  thongh  the  witness  add  that  he  has 
no  recollection  of  the  fact  of  the  execution  of  the  deed. 
Rule  refused. 


Hgnley  against  Sopes  the  Elder. 

IMitllnim  ir\£BT  on   a  judgment   of  the    supreme   court  of 
cDloauI«aart  judicature  in  Newfoundland^  whereby  the  plaintiff 

aem  Xto'~  recovered  a  debt  of  6082.  2d.,  with  costs  of  suit,  which 

'  were  taxed  at  56/.  di.  lid.     Count  for  interest     Plea, 

Odb  nil  debet.     At  the   trial   before   Gaiflee  J.  at  the  last 


SOFEK. 
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the  anthority  of  J.  Soper  junior  to  appear  and  act  as 
agent  for  his  &ther  in  the  supreme  court,  a  letter  was 
given  in  evidence  written  by  tlie  defendant  to  the  plain- 
tiff on  the  9th  oi  April  1821,  wherein  he  stated  that  he 
was  determined  on  dissolving  his  connection  with  the 
plaintiff,  and  in  order  to  facilitate  that  object,  had  given 
his  son  a  power  of  attorney  to  act  on  his  behalf,  with 
anthority  to  appoint  any  other  person  as  he  might  see 
fit.  And  also  a  petition  from  the  defendant  to  the 
supreme  court,  dated  the  30th  November  1825,  praying 
for  further  time  to  produce  his  accounts  before  the 
arbitrators.  For  the  defendant  it  was  contended  that 
the  proceeding  in  the  supreme  court  was  in  the  nature 
of  a  bill  in  equity  for  an  account  of  partnership  trans- 
actions, and  that  the  money  awarded  was  for  a  demand 
which  could  not  be  sued  for  in  the  courts  of  law  in  this 
country,  therefore  no  action  was  maintainable  on  the 
judgment;  secondly,  that  the  authority  given  to  the 
defendant's  son  did  not  warrant  a  submission  to  arbi- 
tration ;  and,  thirdly,  that  the  second  reference  did  not 
appear  to  be  made  with  the  assent  even  of  &>j)fr  junior. 
The  learned  Judge  directed  the  jury  to  find  for  the 
plaintifffor  the  amount  of  the  foreign  judgment,  together 


agairul 
Soru. 
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of  a  court  of  law,  in  the  former  there  is,  to  prevent  a 
failure  of  justice.  There  is  another  diSerence,  also:  in 
considering  the  proceedings  of  a  colonial  court  we  must 
look  at  the  substance  and  not  at  the  form,  according  to 
the  rule  adopted  by  the  privy  conncil.  If  we,  sitting  in 
England,  were  to  require  in  the  proceedings  of  foreign 
courts  all  the  accuracy  for  which  we  look  in  our  own, 
hardly  any  of  their  judgments  could  stand.  With 
respect  to  Carpenter  r.  Thornton,  I  think  it  does  not 
establish  the  broad  principle  for  which  it  was  cited.  It 
appears  by  the  report  that  I  then  expressed  myself  with, 
much  caution,  and  I  do  not  find  that  I  ever  said  that  a 
decree  of  a  coart  of  eqnity,  fixing  the  balance  due  on  a 
partnership  account,  could  not  be  enforced  in  a  court  of 
law,  unless  the  items  of  the  account  could  be  sued  for. 
My  judgment  proceeded  on  the  particular  circumstances 
of  that  case :  the  bill  was  for  the  specific  performance  of 
an  agreement,  which  is  a  matter  entirely  of  equitable 
jurisdiction.  But  it  is  a  general  rule,  that  if  a  partnership 
account  be  settled,  and  a  balance  struck  by  due  autho- 
rity, that  balance  may  be  recovered  in  an  acUon  at 
law.  In  the  present  case,  the  first  step  appears  to  have 
been  taken  by  the  plaintiff  to  procure  an  adjustment  of 


Sopii. 
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equity  if  duly  perfected.    Here  the  decree  was  per- 
fected. 


LlTTLEDALE  J.  I  sm  entirely  of  tbe  same  opinion  as 
to  the  sum  decreed  to  be  paid  ss  the  balance  of  the 
partnership  account,  nor  do  I  see  any  objection  to  the 
demand  of  the  other  two  sums  for  costs  and  interest. 

Rule  refused. 


Doe  on  the  demise  of  Oldham  and  Wife  againsi 

WoLLEY. 


Ihanthirtj 
y«an  old  ma 
baiMdiDev 


"pJECTMENT  for  lands  in  Worceaiershire.  Plea, 
the  general  issue.  At  the  trial  before  Vaughan  S^ 
at  the  last  Spring  assizes  for  Worcester,  it  appeared  that 
mmtion,  al-  the  lessors  of  the  plaintiff  claimed  as  devisees  of  Frances 
'^^^^^  Woliof,  who  was  said  to  be  heir  of  T.  fVoUet,,  who  died 
in  1600,  seised  of  the  estate  in  question,  having  de- 
vised it  to  his  widow  for  life,  remainder  to  his  right 
waprondio     heirs.     This  will  was  dated  the  21st  Febnuny  1798. 

b*  rtUl  ItTiqg. 

After  the  lipn  more   than   thirty  years  before  the  trial,  but  one  of 


wilbiii  thirtj 
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WoBafs  grand&tber  died  without  issue.  Doe  v.  Grip- 
fit  (a)  goes  fiirther  than  any  former  case :  there  it  wag 
proved  that  a  person  went  abroad  and  died  there,  and 
that  none  of  bis  fiiinily  ever  heard  that  be  was  married, 
and  it  was  held  that  be  might  be  presumed  to  have  died 
mlbout  issue;  but  there  the  party  having  died  abroad, 
other  evidence  could  hardly  be  expected,  and  that  was 
contrary  to  the  case  of  Sicfiards  v.  Richards,  cited  in  a 
note  to  the  reporL 

Lord  Tehterden  C  J.  As  to  the  first  point  I  am  of 
opinion  that  the  rule  of  computing  the  thirty  years  from 
the  date  of  a  deed  is  equally  applicable  to  a  will.  The 
prindple  upon  which  deeds  after  that  period  are  re- 
ceived in  evidence,  without  proof  of  the  execution,  is, 
that  the  witnesses  may  be  presumed  to  have  died.  But 
it  was  urged  that  when  the  existence  of  an  attesting 
witness  is  proved,  he  must  be  called.  That,  however, 
would  only  be  a  trap  for  a  nonsuiL  The  party  pro> 
ducing  the  will  might  know  nothing  of  the  existence  of 
the  witness  until  the  time  of  the  trial.  The  defendant 
might  have  ascerbuned  i^  and  kept  bis  knowledge  a 
secret  up  to  that  time,  in  order  to  defeat  the  claimant. 
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sole  and  only  purpose  that  hotd  Sondes  might  be  enabled 
to  present  thereto  either  Henry  Watson  or  Richard 
Watson  (his  brothers),  when  such  of  them  as  should  be 
so  presented  should  be  capable  of  taking  an  ecclesiastical 
benefice,"  was,  that  Fletcher  should,  upon  the  request  of 
Lord  Sondes^  resign  the  rectory  and  parish  church  of 
Kettering,  with  the  appurtenances,  in  order  that  he, 
Lord  Sondes,  might  present  to  the  sud  rectory  either 
Henry  Watson  or  Richard  Watson,  when  such  of  them 
as  was  to  be  so  presented  should  be  capable  of  taking 
an  ecclesiastical  benefice.  This  bond  was  held  by  the 
House  of  Lords,  in  1826,  to  be  void  (a).  The  King, 
on  the  26th  of  July  1827,  presented  H.  Watson,  the 
lessor  of  the  plaintiff,  to  the  rectory;  and  he,  notwith- 
standing impediments,  read  himself  in  so  as  to  comply 
with  the  statutes  IS  &  14f  Car.  2.  c.  6.  s.  I.  It  was  con- 
tended that  the  action  of  ejectment  was  not  maintain- 
able, and  that  the  pluntiff  ought  to  have  proceeded  by 
quare  impedit.  The  learned  Judge  overruled  the  ob- 
jection, and  a  verdict  was  found  for  the  plaintiff;  but 
liber^  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 
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therefore  put  into  corporeal  possession  of  the  churchy 
with  the  rights  thereto  belonging,  and  ejectment  there- 
fiure  was  maintainable.  Quare  impedit  is  the  proper 
remedy  where  the  church  is  full ;  but  here  the  church 
was  Toidt  because  the  presentation,  institution,  and  in- 
duction of  Mr.  Fletcher  having  been  made  in  consider- 
ation of  the  resignation  bond  which  was  simoniacal, 
were  void  by  the  statute  SI  Elix.  c.  6^  and  the  right  for 
that  turn  belonged  to  the  King.  The  church,  there- 
for^ was  not  full  at  the  time  when  the  lessor  of  the 
plaintiff  was  presented. 

Rule  refused  {a). 

(a)  See  WinckcowJbe  ▼.  The  Bishop  of  WinckeUer,  Hob,  165. 


18S8. 


Watsow 

ogainti 
FuTcaift. 


The  King  against  The  Inhabitants  of  Ashley  ^•^^^^'^y* 

Apru  30ui« 

Hay. 


T  TPON  appeal  against  an  order  of  two  justices  for  the 
removal  of  <7.  Sneap^  his  wife  and  children,  from 
the  township  of  Ashley  Hay,  in  the  county  of  Derby,  to 
the  township  of  Mugginton,  in  the  same  county;  the 
sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — 

At  Lady^day  1825,  the  pauper,  J.  Stieap,  being  legally 
settled  in  MugginUm,  hired  a  farm  in  Ashley  Hay  by  the 
year,  at  the  rent  of  54/.  per  annum,  payable  half-yearly. 
He  held  and  resided  upon  the  said  farm  for  more  tlian 
twelve  months,  and  he  paid  rent  on  account  of  the  same 
to  the  amount  of  40/.,  but  he  did  not  pay  a  whole  year's 
rent  for  the  same  prior  to  his  becoming  chargeable  to 
and  his  being  removed  by  Ashley  Hay  township.     He 

was, 


Sbcetfaeit»- 
tute  6  G.  4. 
c.  57.  in  Older 
togain  Aiei- 
Ucment  bj 
■eCtUng  upon  a 
tenement,  tbe 
reaerredrent 
for  one  whole 
year  (whaterer 
be  its  amount) ' 
must  be  paid. 
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TlwKiHa 

Tlie  lnb«Ut- 

aouoT 
Aiam  Hat. 


1828.  was,  prior  to  the  22d  of  Jane  1825,  diarged  in  respect 
of  the  &rm  in  two  assessments  for  the  relief  of  the  poor, 
and  with  the  public  taxes  of  Ashley  Hay  township,  and 
applications  were  made  to  him  for  payment  of  such  taxes 
prior  to  the  said  S2d  oijwu  1825,  but  he  did  not  pay 
the  same  till  after  the  10th  of  Jul^  1825. 

N.  B.  Clarke  in  support  of  the  order  of  sessions.  The 
pauper  gained  a  setdement  in  Ashley  Hay  by  reason  of 
his  having  rented  a  tenement  at  an  annual  rent  exceed- 
ing the  value  of  10/.,  and  having  paid  more  than  102,  on 
account  of  one  year's  rent.  The  questicm  raised  by  this 
case  (which  was  reserved  by  the  sessions  before  Rex  v. 
Samsgate  {a)  was  published)  is,  whether  the  statute 
6  G.  4.  c.  B7.  requires  that  the  whole  year's  rent  should 
be  paid,  or  rent  to  the  amount  of  10/.  only.  It  must  be 
conceded  that  in  Bex  t.  Ramsgaie  it  was  decided  by  this 
Court  that  since  the  6  G,  4,  no  settlement  could  be 
gained  by  settling  upon  a  tenement,  unless  the  entire 
rent  reserved  for  the  term  of  one  whole  year  (whatever 
be  its  amount)  be  actually  paid.  Such  a  construction 
of  the  statute,  however,  makes  the  words  "  for  the  term 
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appellants  then  offered  evidence  to  prove  that  at  the 
time  of  s^d  marriage  Elisabeth  Smith,  then  Elizabeth 
Brattj  was  settled  in  and  chargeable  to  the  parish  of 
Little  Packington,  and  that  the  marriage  was  effected 
and  brought  about  by  a  fraudulent  contrivance  and  con- 
spiracy of  the  overseers  of  the  parish  of  Little  Packing- 
ton,  for  the  purpose  of  changing  the  setdement  of  Eliza- 
beth Smith,  then  Elizabeth  Bratt,  from  the  perish  of 
Utile  Paciington  to  the  parish  of  Birmingham,  in  which 
Lu/ce  Smith  was  then  settled.  The  court  of  quarter  ses- 
sions refused  to  admit  the  evidence,  and  confirmed  the 
order  of  removal,  subject  to  the  opinion  of  the  Court  of 
King's  Bench,  first,  upon  the  validity  of  this  marriage 
within  the  provisions  of  the  statute  4  G.  *.  c.  76. ;  se- 
condly, upon  the  propriety  of  the  rejection  of  the  above- 
m«itioned  evidence. 

Amos  and  Hill  in  support  of  the  order  of  sessions. 
This  question  depends  upon  the  last  marriage-ac^  4  G.4. 
c,  76.,  and  that  does  not  make  the  consent  of  parents 
requisite  to  the  validity  of  a  marriage  by  licence,  although 
the  parties  may  not  be  of  age.  By  the  26  G.  2.  c.  33. 
s.  11.  such  consent  was  made  essential  to  the  validity  of 
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provisions  of  the  latter  statute,  and  the  former  enact-        1828* 
ments  may  be  altogether  laid  out  of  consideration.    By       """"" 

The  ICuM 

the  sixteenth  section  it  was  enacted,  **  That  the  &ther,        agauut 

,   .  m  J  Th»  Inhaliilp 

if  living,  of  any  party  under  twenty-one  years  of  age        anu  of 
(such  party  not  being  a  widower  or  widow),  or  if  the  w««^>«» 

father  shall  be  dead,  the  guardian  or  guardians,  &c 
shall  have  authority  to  give  consent  to  the  marriage 
of  such  party ;  and  such  consent  is  hereby  required  for 
the  marriage  of  such  party  so  under  age,  unless  there 
shall  be  no  person  authorized  to  give  such  consent/' 
It  will  be  argued,  that  as  the  law  requires  the  consent  of 
the  fiither,  if  it  be  not  given,  the  marriage  is  void.     But 
throughout  the  marriage-act  there  is  a  great  di£ference 
between  an  objecUon  that  avoids  a  marriage  and  one 
which  makes  it  the  duty  of  the  clergyman  not  to  proceed 
with  the  marriage  if  it  be  known  to  him.    In  section  22. 
certain  cases  are  specified  in  which  the  marriage  shall  be 
null  and  void  to  all  intents ;  but  the  case  of  a  marriage 
without  consent  of  parents,  &c.  is  not  mentioned.   Again, 
in  section  23.  it  is  enacted,  *^  that  if  any  valid  marriage, 
solemnized  by  license,  shall  after,  &c.  be  procured  by  a 
party  to  such  marriage  to  be  solemnized  between  per- 
sons one  or  both  of  whom  shall  be  under  the  age  of 
twenty-one  years,  contrary  to  the  provisions  of  this  act, 
by  means  of  such  party  falsely  swearing  to  any  matter  to 
which  such  party  is  hereinbefore  required  personally  to 
swear,  &c.  such  party  shall  forfeit  all  property  accruing 
from  the  marriage.''     And  the  statute  then  goes  on  to 
provide,  that  it  shall  be  secured  under  the  direction  of 
the  Court  of  Chancery  or  Exchequer,  for  the  benefit  of 
the  innocent  party  or  the  issue  of  the  marriage.    The 
l^islature,  therefore,   clearly  contemplated  that  valid 
marriages  might  be  celebrated  without  proper  consent; 

and 
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and  this  is  also  manifest  from  the  provision  made  for 
the  issue.  If  the  marrisge  were  void,  the  issue  would 
ofoimi  be  ille^dmate,  and  it  is  not  probable  that  the  act  would 
have  contained  a  provision  in  their  favour.  As  to  the 
second  point,  it  is  clear  that  the  justices  did  ri^t  in  re- 
jecting the  evidence  of  fraud ;  for  although  a  marriage 
be  brought  about  by  means  of  the  fraudulent  prac- 
tices of  overseers,  it  is  not  on  that  account  vtud,  Sex  t. 
Waiton{a),  Bav.  Tarant(b).  . 

Goidlmm  and  Waddington  contrft.  Mr.  N<^an  in  his 
treatise  hiys  it  dowa  as  a  general  rule  that  no  settlement 
can  be  legal  which  is  brought  about  by  practice  or  c<un- 
puUion  (c).  [Lord  Tmterden  C.  J.  Does  the  rule  go 
Airther  than  this,  that  the  Court  will  prevent  a  &aud 
from  having  its  effect  when  that  can  be  done  with- 
out violating  some  higher  and  more  important  rule?  — 
Bioflei/  J.  Mr.  Nolan  treats  the  case  of  marriage  as  an 
exception  from  the  general  rule  betbro  mentioned, 
p.  290.  n.  2.  and  292.  n.  7.]  Then  as  to  the  first  and 
principal  queslion,  by  the  266.2.  c. 33. 1. 11.  it  was 
expressly  enacted,  that  the  marriage  of  a  minor,  so- 
lemnized by  license,  obtuned  without  the  requisite  coo- 
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On  tbe  following  momiDg  tbe  judgment  of  the  Court 
wss  delivered  by 

Lord  TemterdenCJ.  We  have  considered  tbe  vari- 
ous statutes  referred  to  by  counsel,  and  are  all  <^  opinion 
that  tbe  marriage  in  question  is  valkl.  A  marriage  under 
Budi  circumstances  would  by  the  26  G.2.  c.  33.  5. 1  !■  bavs 
been  void,  but  tbe  3  G.  4.  c.  75.  s.  I.  recites  that  secUoo, 
and  that  it  had  been  productive  of  great  evils  and  injustice, 
and  then  proceeds  to  enact,  "  that  so  much  of  tbe  said 
statute  as  is  hereinbefore  recited,  as  far  as  the  same 
relates  to  any  marriage  to  be  hereafter  solemnized,  shall 
be  and  the  same  is  berd>y  repealed."  The  second 
sectioD  enacted,  that  marriages  theretofore  solemnised 
by  license,  without  such  consent  as  required  by  the 
former  act,  should  be  valid,  with  certain  limitations 
imposed  by  the  third  and  four  following  sections. 
Then  the  eighth  and  subsequent  sections  contained  new 
provisions  as  to  granting  licenses  in  future.  These 
were  repealed  by  the  1 G.  *.  c.  1?.,  which  restored  cerw 
tain  parts  of  the  26  G.  S.  c.  S3.,  and  some  question 
might  be  raised  as  to  whether  that  part  of  the  8  G.4. 
c.  76.  remained  in  force  which  repealed  the  11th  section 
of  the  26  G.  2.     But  that  question  is  now  rendered  im- 
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R.  B.  Burleigh  and  Others,  Executors  and 
Executrix  of  Robert  Bubleigh,  deceased, 
against  E.  Stott,  Administratrix  of  T.  Stott, 
deceased. 


upon  •  joint 
MndMTenl  pro- 
iniManrnau  of 
A.  mis ,  Ibe 
Utter  being  a 

brought  bj 
pare*  againit 
tbe  •dminiMra- 
tor  of  B.,  tha 
dcfMidant 


witbin  lii  jean, 
upon  irlildi  llie 
pUiot  iff  took 


A  SSUMPSIT  on  a  promissory  note  made  by  T.  Stott, 
the  intestate,  dated  4th  March  1818,  for  600/.,  pay- 
able to  Robert  Burleigh,  with  interest  Common  money 
counts.  Plea,  first,  the  general  issue,  upon  which  issue 
was  joined;  secondly,  the  statute  of  limitations.  The 
plaintiffs  replied,  a  writ  issued  on  the  3d  of  October 
1826,  by  the  plaintiffs  as  executors  against  the  derendant 
as  administratrix.  Rejoinder,  admitting  the  writ,  but 
alleging  that  the  causes  of  action  did  not  accrue  within 
six  years  of  the  issuing  of  the  same,  upon  which  issue 
was  joined.  At  the  trial  before  Lord  Tenlerdcn  C.  J., 
at  the  London  sittings  before  Michaelmas  term  1827,  a 
verdict  was  found  for  the  plaintiff  for  635/.,  subject  to 
the  opinion  of  this  Court  on  the  following  case :  On  the 
4th  March  1816,  Thomas  Burleigh  and  Thomas  Stott 
id  the  foUowinc 
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ledgment  of  one  out  of  sereral  makers  of  a  joint  and 
several  promissory  note  was  liolden  sufficient  to  take  it 
out  of  the  statute  of  limitations  as  against  the  others 
and  that  upon  the  ground  that  payment  by  one  was 
payment  by  all ;  that  the  one  acted  virtually  as  agent 
for  the  rest,  and  that  an  admission  by  one  was  an  ad> 
mission  by  all,  and  that  the  law  raised  a  promise  to  pay 
when  the  debt  was  admitted  to  be  due.  And  in  Perham 
\.Riynal[a)  it  was  held,  that  an  acknowledgment  within 
six  years  by  one  of  two  j(»nt  makers  of  a  promissory 
note  revived  the  debt  against  the  other,  although  that 
other  had  made  no  acknowledgment,  and  only  signed  the 
note  as  a  surety.  _In  Atkins  v.  TVedgold  (6)  the  payment 
was  made  after  the  death  of  one  of  the  promisors,  and 
the  other  was  liable  as  survivor.  It  was  a  payment  made 
by  him  in  his  own  right  and  on  his  own  account,  and 
not  on  account  of  or  as  agent  (or  A.  But  in  this  case 
the  payment  was  made  during  the  life  of  T.  Stolt,  and 
he,  by  signing,  had  made  his  co-promisor  his  agent  for 
the  pnrpose  of  making  any  payments  on  the  not^  and 
the  latter  executed  the  authority  by  making  the  several 
payments.  The  intestate  was  bound  by  those  payments 
1  the  same  way  as  he  would  have  been  if  lie  had  tnai^e 
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promise  to  pay  within  the  six  years.  But  I  think  that 
in  this  case  there  was  sufficient  evidence  of  a  prombe  by 
the  intestate  within  six  years  to  pay  jointly  and  severally 
according  to  the  form  of  this  note.  Suppose  the  cote 
bad  been  joint  only,  there  could  not  have  been  any 
doubt  that  a  part-payment  by  one  of  the  joint  promisors 
would  refer  to  the  nature  of  the  note,  and  operate  as  an 
admission  by  all  the  joint  promisors  that  the  note  was 
unsatisfied,  and  therefore  as  a  promise  by  all  to  pay 
the  residue.  Here  the  note  is  joint  and  several,  and  the 
plaintifis  are  bound  to  sue  as  if  it  was  the  several  note  of 
the  intestate,  because  Stott,  one  of  the  joint  promisors,  is 
dead.  It  is  said  that  it  must  be  considered  as  if  there 
were  three  notes,  one  joint  and  two  several  notes,  and 
that  the  payment  by  one  only  operates  as  an  admisuoD 
so  fiir  only  as  the  joint  promise  is  concerned,  and  no 
further,  and,  consequently,  that  the  joint  promise  being 
at  an  end  by  the  death  of  one  of  the  copromisors,  the 
action  is  not  maintainable.  If  we  were  so  to  bold,  I 
think  we  should  put  the  law  on  too  nice  a  distinction. 
I  am  of  opinion,  that  a  part-payment  bj[  one  is  an  ad- 
mission by  both  that  the  note  is  unsatbfied,  and  that  it 
operates  as  a  promise  by  both  to  pay  according  to  the 
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The  Dock  Company  at  Kingston-upon-Hull 
against  La  Marche. 


premlm  (be- 
fbn  the  pro- 
perty of  tin 
cratni)  were 
ginn  to  tfaem 

poMcoftheact, 
udtbt;  wire 
■ulboriied  to 


otbar  ihinn,  it 
wHproriM, 
that"  all  goodii 
Ac.  which 
riiould  b«  land- 


»nyor 


npHIS  was  an  action  of  indebitstiu  assumpsit  for 
whar&ge,  with  the  usual  money  counts.  Plea,  'the 
general  issue.  At  the  trial  before  Baylet/  J^  at  the  Spring 
assizes  for  the  count;  of  York,  18S7,  a  verdict  was  found 
for  the  plaintiff,  damages  71.  6s.  3d^  subject  to  the 
(pinion  of  this  court  on  the  following  case:  — 

The  plainti^  were  the  dock  company  of  Kingstoa- 
vpon-HuU,  who  were  incorporated  under  an  act  of  par- 
liament passed  in  the  14  G.  S.  By  the  fifteenth  section 
they  were  authorized  within  seven  years  to  make  a  doclc, 
and  a  quay  or  wharf,  of  a  sufficient  and  omvenient 
length,  for  the  trade  and  business  of  the  said  town  and 
port,  which  should  range  along  the  side  of  the  dock 
next  the  town ;  which  quay  or  wharf  should  be  deemed 
and  taken  to  be  a  legal  quay  or  wharf  fbr  the  landing 
and  discharging,  lading  and  shipping,  of  any  goods,  wares, 
and  mpfchandiie.     By  section  16.,  after  reciting  that  in 
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IBfS,        Bod  chargeable  with  the  like  rates  of  wharbge  and  pay- 

'  ■        ments  as  are  usually  taken  or  received  for  any  goods, 

DroH-HuLt     wares,  or  merchandize  loaded  or  discharged  upon  any 
Dock  Compur  . 

quay  or  wharfs  in  the  port  of  London^  and  shall  he  pud 

to  the  respcctire  company  and  owners  of  the  said  quays 
or  wharfs  so  to  be  erticted  as  aforesaid,  in  like  manner 
as  the  rates  and  duties  established  by  this  act  are  hereby 
directed  to  be  paid."  By  a  previous  section  (42.)  it  was 
provided  as  follows :  "  And  be  it  further  enacted,  by  the 
authority  aforesaid,  that  in  consideration  of  the  great 
cbai^^  and  expenses  which  by  the  making,  building 
erecting,  and  providing  such  basin  or  dock,  quay  or 
wbar^  reservoirs,  sluices,  bridges,  roads,  and  works,  and 
the  suf^rting,  maintaining,  and  keeping  the  same  in 
repair  lor  the  future  will  amount  unto,  there  shall  be 
payable,  and  paid  from  and  alter  the  said  Slst  day  of 
Decern^  1774  to  the  »aid  company,  or  to  their  col- 
lectors or  deputies  for  their  use,  for  every  ship  or  vessel 
(the  King's  ships  of  war  and  other  ships  and  vessels  em- 
ployed in.  hii. Majesty's  servioe  only  excepted)  coming  ' 
■ato or. going-out  of  the  said  harbour,  basin,, or  docks 
wkbin  the  port  of  Kingsto»iq>on-Hullf  or  unlading  or 
puUing.on  shore,  or  lading  or  taking  on  board  any  of 
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entry  inwards,  or  clearance  or  discbarge  outwards ;  or  1 828. 
in  case  any  ships  or  vessels  shall  not  enter  as  aforesaid.  ""^^ 
then  at  any  time  before  such  ships  or  vessels  shall  pro-     ufoW-Holk 

Dock  Company 

ceed  from  the  said  port,  at  the  custom-house  in  the  said        againtt 
port;  SO  as  no  ship  or  vessel  shall  be  subject  or  liable 
to  the  payment  of  the  said  rates  or  duties,  or  any  of 
them,  more  than  once  for  the  same  voyage  both  out  and 
home,  notwithstanding  such  ship  or  vessel  may  go  out 
and  return  with  a  loading  of  goods  or  merchandize." 
And  by  the  42  G.  3.,  by  which  a  new  basin  was  author- 
ized to  be  made,  it  was  provided  as  follows :  ^^  And  be 
it  further  enacted,  that  all  goods,  wares,  and  merchandize, 
which  shall  be  landed  or  discharged  on  any  of  the  whar& 
which  shall  be  made  and  built  on  the  east  and  west  sides, 
or  north  and  south  ends  of  the  basin  or  dock,  and 
entrance  hereby  directed  to  be  made,  shall  be  liable  to 
pay,  and  shall  be  charged  and  chargeable  with  the  like 
rates  of  whar&ge  and  payments  to  the  said  dock  com- 
pany as  are  or  may  be  taken  or  received  by  them  for 
any  goods,  wares,  or  merchandize  loaded  or  discharged 
upon  the  quays  or  wharfs  of  the  basin  or  dock  made  in 
pursuance  of  the  said  recited  act;  and  that  the  said 
dock  company  shall  have  and  be  entitled  to  the  like 
powers  and  remedies  for  the  recovery  thereof  as  are 
given  by  the  said  recited  act  for  the  recovery  of  the 
rates  and  duties  thereby  granted."   Besides  the  quays  or 
wharfs  erected  by  the  dock  company  under  the  different 
powers  given  by  the  14  G.  3.,  there  were  also,  in  the 
town  and  port  of  HuU^  certain  other  quays  or  wharfs 
the  property  of  different  individuals,  which  quays  or 
wharfe  were  erected  pursuant  to  certain  provisions  in 
the  third  section  of  that  act     By  that  section  it  was 
provided  as  follows :  ^^  And  whereas  there  are  certain 

staiths 
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staitbs  situBte  on  the  west  side  of  the  river  Hull  between 
T.  W.'s  sbip-jard  and  a  certain  staith  called  Rotten 
nan-Uou.  Herring  Staith,  at  which  staitfas  die  proprietors  thereof 
tgimm  have  from  time  imniemorial  landed  and  discharged, 
laden  and  shipped  goods,  wares,  and  merchandize ;  and 
whereas  it  is  reasonable  that  this  privilege  should  be 
oontinued  to  the  proprietors  of  the  staiths,  be  it  there- 
fore further  aiacted,  by  the  anthoritjr  aforesaid,  that 
when  and  as  soon  as  the  basin  or  dock  hereinafter 
mentioned  and  directed  to  be  made  shall  be  fit  for  the 
reception  of  loaded  ships,  and  not  sooner,  it  shall  be 
lawful  for  all  and  every  the  proprietors  of  the  said 
staiths  to  build  and  make  at  their  own  expense  and 
diai^  commodious  quays  or  wbar&  opposite  to  their 
said  staiths  respectively,  to  be  erected  upon  piles  <tf 
wood,  and  not  otherwise,  and  to  project  into  tlie  haven 
<iX  the  said  river  Hidl  fifteen  feet,  to  be  open  at  all  times 
to  tbe  officers  of  his  Atajes^s  rerenae  by  a  free  and 
olean  communkstion  with  tbe  oommon  staiths  adjoining ; 
•Q  which  quays  or  whai^  when  so  made  and  ««ctedy 
it  shalt^be  lawful  to  ship  o^  land,  and  discharge  all 
goods  called  sufferance  goods,  tfai^  is  to  say,  hemp, 
iron,  flax,  yaoi,  timber,  raff,  and  aU  other  goods  and 
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I8S8.        cranage  and  whar&ge  of  their  goods  u  aforesaid,  it  is 

_  ■"  further  ordered,  that  thia  order  and  table  of  rates  be 

Tba  KiMonow- 

N-Hvu     published  in  the  L/mdon  Gazette,  and  that  a  capj  of  the 

Siud  table  of  rates  shall,  according  to  the  direoUoa.of  the 

aforeKoid  act  of  parliament,  be  kept  constantly  hanging 

up  in  the  most  public  part  and  place  of  each  and  every 

tS  the  sud  whar&  or  qn*ya,  and  another  at  the  Guatoni 

House,  for  all  persons  concerned  to  resort  unta^-aiul 

make  use  of  as  they  shall  have  occaakui. 

The  case  was  argued  od  a  fiirnMr  d^  in  thia  term  by 
Mderson  for  the  platotifis.  There  are  two^questioba 
in  this  case ;  first,  whether  the  act  is  re&Uy  ambigiUHis ; 
and,  secondly,  whether  Uiat  aariiigaity  is  to  operate 
against  the  chum  of  the  plaintifi,  or  agnioit  the  re- 
striction of  their  gowral  right;  and  that  will  d^iend 
upon  whether  at  common  law.ihey  would -be  entitled  to 
wharfage  for  goods  shipped  off  foom  their  qu^s  aa  well 
as  fi>r  those  landed  on  them.  If  their  rights  «re  founded 
altogether  upon  the  act  of  parliainenl^  the  ambiguily 
must  operate  against  them,  aecordingto  the:  pnoci{rie 
laid  down  in  two  modem  caaes,  Wateriioiue  v.-  Keen{a), 
which  was  a  claim  of  toll. on  a  public  road,  and  Detm  d. 
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sbippuig  or  laidiiigigeodHt  will  be  defmved  of  Aat  piv> 
Til^ge.  The  14,  G.  3.  €.  56.  t.  S.  recitei)  that  tbeic  w«n 
K-HuA  eeMain  «takbs  at  which  the  proprietors  had  from  time 
MMit  iameiDoriel  landed  and  discharged,  hMica  and  shipped, 
good^  and  then  ^ves  the  omerE  fwwer  to  erect  qaays 
'  IB  yen  of  them;  &  13.  vests  other  Jtaitbs  in  the  oer- 
poration,  and  gives  them  power  te  crectqn^sinlieu 
•f  Aem  in  the  same  matiner  as  it  was  given  to  the  «ther 
proprietors  by  &  S. ;  and  j.  45.  provides,  that  for  all' 
goods,  &c.  which  shall  be  landed  <ar  discharged  upoa 
any  of  the  qn^s  or  wharfs  which  shall  be  erected  hy 
tirttie  of  this  act,  the  same  does  ebell  be  taken  as  for 
goods  loaded  or  discharged  ia  Jjmdon.  That  sp^iet 
eqnaiiy  to  aU  quays,  whether  «be  property  of  the  -coni- 
pany  or  individnak,  and,  tberc&ra,  has  the  effect  of 
oontroUing  pre-eKisling  rights,  consequently  it  afaouU 
not  be  construed  so  as  to  narrow  and  restrun  them, 
mkas  the  intention  of  the  legislature  «o  to  do  is  qnte 
^}pareDt  The  word  landed  is  entiKly  without  efbot, 
and  the  idea  that  it  was  inserted  by  mistake  for  ioadai 
is  confirmed  by  the  subsequent  act  42^  Si,  witioh 
aathorizes  the  company  to  take  for  the  use  of  the  «»w 
quays  and  wherfe  the  like  dues  as  might  be  tak«n  for 
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I6S8.        first,  we  think  tbat  under  the  statute  in  question  the 

"T  plaintiffs  cannot  claim  any  thing  that  is  not  express]]' 

'"Z''^'"'-    given.     It  contains  seraral  recitalsi  and  in  particular 
Dodi  CiwpWf 

wfM(  that  it  is  expedient  that  lawful  quays  should  be  esta- 
blished at  the  port  of  KingOon-upoa-HiUl  for  the  ship- 
ping and  landing  of  goods  imported  there,  and  exported 
from  tboice,  in  such  manner  as  ihereinafier  expressed. 
It  tlien  gives  the  owners  of  juivate  stattbs,  and  to  the 
cuiporation  of  Hull,  certain  powers  as  to  gubstitating 
quays  Sot  old  staitbs.  It  then  efiactSftfaat  the  mayor 
and  burgesses  of  HtiU,  and  oectain  other  persons,  shall 
be  a  corporation ;  and  after  reciting  that  his  Majesty 
had  ccMtsented  to  give  them  certain  premises  for  the 
purposes  of  the  act,  it  vests  those  premises  in-tbe  Dock 
Company,  **  to  be  applied  to  the  uses  and  pu  rpciaes  men- 
tioned in  the  act,  and  no  other ; "  and  section  S5.  vests 
in  them  all  quays,  &c.  nude  in  piffsoance  of  the  act, 
exc^t  those  substituted  for  staiths.  A  sum  of  money 
was  ^ven  to  them  out  of  the  revenues  of  auatems,  and 
other  money  was  raised  an^ongst  tbemsetves;  and  by 
section  42^  in  consideration  of  the  expense  f£  making 
and  maintaining  the  dock,  certain  tonnage  duties  on 
shipping  were  given;  and  by  sectioQ  45.  the  company 
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18S8.       right  to  whar^ge  dues  both  ways ;  and,  at  alt  avenla, 

„  ~  they  are  now  in  ns  eood  a  sitnatitm  asthc  Dock  Com- 

nvDH-HcLL     panv-     For  these  reasons,  we  think  that  our  iudinnent 
Ddc^  Compny  * 

must  be  for  the  deJendaut. 


lAUUmoHt. 


Postea  to  tltt  defendant. 


The  Knfo  against  The  London  Gai-  Ught  tad 

Coke  Company. 

TfaaTcs.       T  T  PON  appeal  agmnst  a  rate  made  for  the  ttii^  of 
«iucn,  that  ^c  P9or  of  the  parish  of  St,  Bridtfs,  London,  the 

to^miMnkcd  s^^io°s  con6iined  the  rater  sukject  to  the  opinion  of 
tS"  ^'am  '^'^  Court  on  the  following  case :  By  a  certain  rate  or 
iM>«rr«frcai  assessment,  being  the  rate  or  assrasment  appealed 
against,  duly  made  and  allowed  by  two  justices  of  the 


oiempis  tfa>  peace  for  the  city  of  London,  on  the  22d  of  SejHembet. 

praniui  built  1826,  on  the  several  inhabitants  and  others,  and  every 

iToiDpaTment  Occupier  of  lands,  houses,  shops,  warehouses,  and  other 

b  wM^  tenements  or  hereditaments  within  (he  parish  of  St. 

TO*  occupk.  BYidgft^  otherwise  Su  Bridf^  m  the  wntd  of  Farringdon 
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j£l9O0t    Tiie  Gify  of  London  Gas  Lig^  and  1898« 

Cdce  Compaiw  for  bouses,  sheds,  — « 

r~y  -^  '  The  Kih« 

and   premises^    Daniel  BetAam^  agatna 

secretaty,  resident^       -       «     jr90    0    0  CNm  li^  Cok 

j^9.  Tlie>  City  of  London  Gas  Light  and 
Coke  Company  for  hooses  and 
premises,  Daniel  Benkamj     -    £0  18     Ok 

jf  94w        The  City  of  Zoms^bn  Gas  Light  and 
Coke  Company  for  houses  and 
-    'ppsmisasi  Daniel  Benkam^     -     j^  1^    O 

The  premises  for  which  the  company  is  rated  ancl 
chai;g^  iu  the  said  a^ssessmeut  at  the  sum  of  902.,  upon 
the  anpjual  rental  or  value  of  1200/.,  consist  of  a  whari^ 
bnildixig^  and  prexiu^es  abutting  on  the  river  Thames^ 
near  Etad^Hars  Sridge^  held  by  the  company  under  a 
lea^e  j;ranted  by  the  New  River  Company,  a  part  of 
whicih  premise^  is  in  tbc^  said  parish  of  St.  Bridget^ 
othirwise  Si.  Bride^  and  liable  to  be  rated  thereto  at  the 
sum  of  602.,  uppn  the  annual  rental  or  value  of  800/., 
and  the  remaining  parts  of  such  buildings,  together  with 
the  wharf  and  premises,  covering  and  comprizing  a 
space  of  22,642  feet,  superficial  measure,  which  are  as- 
sessed in  the  said  rate,  upon  the  annual  rental  or  value 
of  4e00L,  and  which  the  London  Gas  Light  and  Coke 
Company  davp  to  be  exempted  from  the  said  rate,  are 
built  upon  ground  and  soil  which  were  formerly  part  of 
the  ground  and  soil  of  the  river  Thames^  and  were  en- 
closed and  embanked  by  the  New  River  Company,  and 
became  vested  in  the  City  of  London  Gas  Light  and 
Coke  Company  ^  lessees  for  a  term,  yet  unexpired,  of 
the  adjoining  wharf  and  ground  in  front  of  which  the 

£  4  said 
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i^iS.  sud  grooBd  and  ainl  of  Ae  said  river  were  so  inctosed 
-i^j;  aad  embaoked.     The  indosure  and  embankment  were 

■^f^"  made  by  the  New.  River  Company  under  the  act  7  G.  S. 
^LjgbtPo.  c,37^  by  which  (after  recidog  that  it  would  tend  to 
lemore  many  ineoavooioices  if  the  grouod  and  soil 
of  the  river  TTiaaus  between  certain  limits,  including 
the  land '  ia  question,  was  indoaed  and  embanked,) 
it  was  enacted,  that  it  should  and  might  be  lawful  (or  the 
mayor,,  aldennen,  and  commons,  in  comrooo-^ouncil 
•uambladj.to  iadowand  erobanlrthe  saidground.  By 
de-seoond  section  the  owners  of  wbarft  abutting  cm  this 
ground  were  authorized  to  inclose  that  part  of  it  op- 
poiite  Umr  premisas  at  their  own  expence,  giving  certain 
notiosBrto  the  town-clerk  of  the  city;  and  by  the  filst 
aecdoD  it  was  enacted,  that  the  ground  and  soil  of  the 
aaid  river-  so  -to  be  incloted  and  embanked  in  the  front 
of  every  such  wharf,  should  wst  in  the  owner  of  such 
d^oinibg  whatf,  Jreejram  all  taxes  and  aaasmmts  vAat- 
sotoer.  By  tbe  52d  seedon  certain  qait-rents  were  im- 
posed i^n  the  land  so  to  be  inclosdd ;  uid  a  quit-rent, 
amounting  to  2ai.lls.%id.  per  annum,  pi^ble  by 
virtue  of  the  act  for  die  land  in  question,  was  redeemed 
by  the  New  Biver  Company,  in  the  year  1769,  for  die 
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warehoase,   ooaofa-hoose,  stable,  cellar,  vault,  or  any        1828. 
other  building^  <  tenement,  or  hereditament  within  the 

The  Kni« 

said  parish,  and  cm  erery  other  person  and  persons  who        agahui 

The  LfOKBOx 

by  law  was,  were,  or  should  be  chargeable  or  liable  to  be  Om  light  Oix 


assessed  fiwortoaraords  the  relief  of  the  poor/'  In  the 
7  G.4.  an  act  to  amend  this  act  was  passed,  but  the 
S5th  section^ -ralatiiig  to  the  poor-rates,  was  the  same  as 
in^tlK  fbrraer  sCatntew 

:  The  New  River  Company,  whilst  in  possession  of  the 
gix>nnd  and 'soil  for  which  the  exemption  is  now  claimed 
by  the  Ixmdon  Gras  Light  and  Coke  Company,  were 
several  'yean"  regularly  rated  to  the  poor-rate  of  the 
paiirii  of  &•  Bridgeif  otherwbe  St.  Bridcj  in  respect  of 
the  same,  and  of  the  buildings  erected  thereon,  and  paid 
tbrir  rates  imt3  1M5,  when  a  new  and  higher  iasess« 
ment  bairiDg  been  made,  they  objected  to  the  rate,  and 
elaimed  s  total  exemption.  The  question  for  the 
opinioii  of  this  Court  was.  Whether  the  said  land, 
comprizing  the  said  space  of  22,642  superficial  feet, 
the  said  wharf  and  premises,  and  the  said  buildings 
erfedid  tiiereoo,  and  which  are  assessed  in  the  said 
rate  upon  the  ^annual  rental  or  value  of  400/.,  are 
liable  to  be  Irated  to  the  relief  of  the  poor  of  the  said 
parisk'of  Si.  Bridget^  otherwise  St.  Bride  ?  If  the  Court 
shouM  deteiniine  that  the  said  last-mentioned  wharf  and 
premise^  anA  the  said  buildings  erected  thereon,  are 
liable  by  law*  lo  be  rated  to  the  relief  of  the  poor  of  the 
saidb  paridi,  the  said  rate  is  to  be  confirmed ;  but  if  they 
Should  be  of  opinion  that  the  said  last-mentioned  pre- 
mises are  no^  liable  to  be  so  rated,  the  said  rate  is  to  be 
confirmed  as  to  the  sum  of  60/.  upon  the  annual  rental 
or  value  of  800/.,  and  to  be  amended  by  striking  out  of 
the  said  rate  the  annual  rental  or  value  of  1200/.,  and 

inserting 
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1848.        inserting  instead  theneof  8001.,  &nd  by  striking  ont  th« 
_.    „  sum  0(901,  so  usesaed  as  aToresaid,  and  uiserting  in- 

M"fw   ,    stead  ti^Wdie  sum  of  60A 

OMUtm  Q» 

Sndrick  in  sapport  of  die  order  of  scssioas.  Tfaa 
CiA^I.ight'  Compair^  are  rateable  to  the  relief  of  the 
ptair  In  mpect  of  dicir  occupation  of  tbe  pcemises 
et^OMA  on  the  land  embanked  im^r  dw  antborit;  of 
llife^T'Q.  9.  h  S7.  Tbe  Bxemptioa  which  tbcjr  claim  rests 
djjMMt  Ai4  fifty^fiot  Mction  of  diat  statute  which  pro- 
vitfetf  ihatiU«  Und  embaidced  should  be  free  from  ^ 
U^'Ut^itd^/ammts.  Those  words  have  nerer  hMierto 
hUsti  cdtuidered'alf  iochidii^pDor-rate^  for  the  occufuers 
dP  the  land  liave  abray^  from  tbe  time  when  it  was  em- 
b)tAke^''ap  to  the  time  when  tfw  rate  is  question  was 
ifeiade,  paid  the  rate  withom  dispute.  And  this  is  tbe 
mdre  remarkable  as  several  questions  have  at  difierent 
tiitiei'bete  ndaed  as  to  the  construcdcm  of  the  exemption. 
ThilB,  in  WilHamv.  Prtichard(a)  it  was  held  that  the 
IMfd'  Was  exempt  from  land-tax :  but  the  land-tax  is 
iliap<ised  in  a  gross  warn  upon  the  district^  and  then  snb- 
dfvid^'iunongstthe  difierenthmd-owaers  in  that  district; 
Mi  whither  a  pardcalar  spot  be  exempted  from  pay* 
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imposing  the  rates  provided  ibat  the  amount  to  be  paid       1828. 

by  each  occupier  should  be  in  proportion  to  the  land- 

tax;   premises  exempt  from  this  oqe  ^it^e^  ther^ifbre^       dgamti 

Beeessarily  held  to   be  exempt  from  the  odier  also.  Gm  tJ^tCbk 

Then  cam^  the  case  of!  Perchmd  ^^  fia/woad  {a)^  where 

the  Const,  held  premises  embanke^.  u«der..  tbe^  1 G^^ 

liable,  to  the  house  and  wmdow  ta^    It  is*  tmie  that,i|l 

the^siatoile  inqposii^  the  tasc  there  ^mere  strong  vwosdi 

ejttendwig  the>  Uahtlity  to  all  premises  not  ^eiqmsciljr 

esemplcol  hy  Jbat  act;  but  Lord  JS^tg^qi^  said  that  vri|;hi- 

out  them  he  should  ha^e  been  of  the  s^^ne  ffpioiejQu 

ThiMeoly  cas^  thereibcc^  against  the  present  rate  is  that 

Yespcctiog  the  land-tax;  but  it  is  distiaguJahatilcb  that 

tax  was  imposed  on  the  land,  and  the  stat^  7  G^  S.  c;j37* 

dedai^es  that  this  land  .shall  be  exempt  from  taxes  ;i  the 

poor-rate  is  imposed  not  on  the  land,  but  en  the  party 

in  respect  of  his  occupation  of  the  premises;  and  a 

slatnte  in  its  nature  private^  giving  an  exemption  from  a 

geseral .  burden  attaching   by  law  upon  aU  personSf 

should  be  construed  strictly*     The  local  acts  obtatoed 

by  this  parish  in  the  89  GL  S.  and  7  G.  4.  for  the  better 

governing  of  the  poor  are,  at  all  events,,  inconsistent 

with  the  existence  of  the  exemption  now  claimed.   They 

say  that  all  inhabitants  and  occupiers  shall  be  rated  by 

an  equal  pound-rate,  and  are  therefore  at  variance  with 

the  former  act,  if  that  gave  the  exemption.     Now,  ae* 

cordii^  to  the  rule  laid  down  in  Fonkej^%  case  (6)^  these 

subsequ^it  statutes  being  in  the  affirmative  abrogate  so 

omch.  of  the  older  statute  as  is  inconsistent  with  them» 

and  mahe  the  defendi^nts  liable  to  be  rated  for  the  prch 

perty  in. question. 

(a)  8  r.  n.  486.  [b)  1 1  Co.  62. 

Bollandj 
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1888.  BcUand,  contr^  was  stopped  by  the  Coart. 

TliaKnta 

™.'S!^_.  t<"^  Tbntebden  C.J.  The  question  in  this  case 
Cm  Ugh  to.  is.  Whether  certain  property  built  on  land  embanked 
in  parisnaDte  of  the  statute  7  G.  3.  c.  S7.  is  to  be  exempt 
fi-bm  ^t^hitea  ?  Thai  act  contemplated  an  undertaking 
likely' to  be  prodnctive  of  public  benefit,  and  certain  in- 
diicements  Weri  bdd  forth  to  the  city  to  cany  it  into 
eXecinSon,  and  It  provided,  that  the  land  so  embanked 
shdlild  V^thf' certain  ptirsons  *■  free  from  all  taxes  and 
oraesstdentS  Ti^atsoefer,"  and  the  question  is,  Whether 
by  those  Wot^s  the  land  is  exempt  from  poor-rates?  It 
has  already  been  decided  that  it  is  exempt  from  .the 
land-tilk, '  htiil  I  know  not  upon  what  principle  that  de- 
cision could  proceed,  if  it  be  not  exempt  from  poor-rates 
also.  '  It  is  s«d  that  an  aggregate  sum  was  imposed 
upon  the  district  f<»  land-tax,  which  was  afterwards 
subdivided  amongst  the  individuals  having  property 
there ;  and  that  it  was  immaterial  to  government  how  the 
diviSioQ  wasmade,  provided  the  whole  sum  was  rused. 
It  was  idso  said,  Uiat  the  act  of  parliament  being  in  its 
natare  prtvate  must  be  considered  as  a  bargain  between 
diose  wito  were  parties  to  it,  and  that  the  city  at  large 
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then  reaEons  I  dunk .  that  tbe  premises  in  quealion  ate 
exempt  from  poor-rate,  and  that  the  rate  must  be 
ameoded. 

BatlevJ.  laoL.of  the  umeoiunioo.  The  caiei 
dted  ^y  my.  ^^rd  Taiterdeat  are  in  ^point.  Besid*!, 
th)s  houfo  and  window  tax  was  a  ii£w  ooe  imposed 
after  the  exemption  was  ^eo ;  «ad  the  eKemptiofi 
w^y  bt  jconsidtred  analogous  to  a  covooant  to  jiay 
tfxea  frhioh  ^]{>lies.  to  old  taxes  or  others  substituted 
ibr  theoi)  bat  afit  to  taxes  oitirely  new,  unless  there  are 
express  words  to  pv€  it  juch  axteosiT*  opesatkm. 


HoLBOTD  J.  cooQDrred. 


Rate  to  be  amended 


Donne  against  Mastxb. 


■Dlarging. 
dMaiog,  piv- 
iog,  ud  lighl- 


1 1  6. 3.  c.  29.  from  the  defendant,  alleged  to  be  a 
substantial  Inhabitant  of  the  ward  of  Coleman  Street,  for 

red  by  the  statute  as  collector 
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Ijgbtii^  the  streeli^  and  making,  enlarging,  &&  At        IS2S. 
commmi  sewers  within  die 'city  of  London  for  the  year  ' 

ending  Slst  December  1825.  The  declaration  contaitied  njgamti 
a  count  framed  on  a  refusal  to  taice  the  o£Bce«  Plea, 
not  giiiky.  At  the  trial  before  Lord  Tenterden  O.  J.  at 
the  hmdon  sittings  befoiie  Mkkaelmas  term^  a  verdict 
was  feond  for  one  penalty  of  50/.,  subject  to  the  4)pinti)ai 
of tbb  conrt  on  the  following  case : —  *  ^^ 

By  die  statute  ll<sr.3.  r.29.,  entitled  an  act  ibrcoiv- 
soUdatiBg  and  rendering  mere  efieotnal   the  powtta 
granted  by  -sepreral  acts  of  parliament  for  makiDg,  en- 
larging, amending,  and  cleansing  thcvaiiltsi  drains,  and 
sewers  within  the  city  of  Londouy  and  liberties  thereof 
and  for  paving,  cleansing,  and  li|(hting  the  ^streetl,  &&, 
and  preventing  and  removing  obstructions  within  the 
fiame,  it  is  enacted,  *'  That  for  the  defraying  the  expense 
of  paving,  cleansing,  and  lighting  llie  said  streets,  &€., 
and  preventii^  annoyances  therein,  and  of  making,  en- 
larging, &c«  the  common  sewers,  &c.  within  the  city,  one 
or  more  rates  or  assessments  should  (when  the  com- 
missioners appointed  by  that  act  should  think  fit  l9o 
order)  be  made^  laid,  and  assessed  in  the  several  wards 
of  the  said  city,  by  the  aldermen   or  their  deputies 
respectively,  and  the  major  part  of  the  common  council- 
men  of  each  ward,  upon  all  and  every  person  and  per- 
sons who  <lid  or  should  inhabit,  hdd,  occupy,  pdssess, 
or  enjoy  any  land,  house,  shop,  warehouse^  cdlar,  vault, 
onr  other  tenem^it  or  hereditament  within  the  said  several 
wards,  and  wbo  by  the  laws  now  in  being  shoidd^be 
liable  to  be  cafeed  towards  the  relief  of  the  poor  in.  ifae 
xiespective  parishes  where  he,  she,  or  they  shoi^i:^- 
i^cotively  live  or  reude,  for  raising  SQCh  coplpfM^t 
aums  as  the  commissioners  should  judge  needful;  so 

as 


Donra 
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8s  such  rates  oc  aisossmeots  did  not  in  any  cme  year 
exceed  certoio  sums  id  th«  ppund  of :  tbtiryaariy  nuts; 
'Sf'^  such  rates  to.be  ascertained,  by  the.  rates  At  wbkh  such 
lespectLve  lands,  houses,  sbopB,&c  should  be.ftomtime 
to.dnie  assessed  to  the  land-tax.  And  it  waS' also 
eoActed,  that  it  should  be  lawful  for  the  aldenuu  or  bis 
dcpu^,  with  the  major  part  of  the  ccuonuHi  coanciiiseo 
of  each  ward  at  the  court  of  wardmois .  to  be  holdeo 
upon  or  near  the  feast-day  of  Si.  l^onuu  tht  ApoatU  for 
the  choice  of  ward  officers,  to  return  bo  the  said  ward- 
mote the  uamea  .and  places  of  abode  of  a  competent 
Mpmber  of  i abstaiitial  iniaUtatUs  of  such  wsrd»  of  whom 
.so  many  as  ^e  said  oldcfmag,  &c  should  think  fit  and 
direct,  not  ecceeding  half  the  number  of  persons  so  re- 
turned, should  be  chosen  and  appointed  at  the  said  ward- 
mote to  be  collectors  of  the  said,  rates  and  assessments 
^r  one  whole  year  from  the  said  Seast-dt(y  to  the  same 
feast-day  then  next  following,  and  so  yearly  and  from 
year,  to  year.  And  it  was  also  provided  that  every 
such  collector  who  should  be  to  chosen  sbould  at  the 
wardqtole  at  which  Ite  should  be  chosen* -or  within 
twenty-one  days  then  n^  ensuing^  be&re  the  aldennan 
.of.lhe  ward  for  which  he  should  be  chosen  collector,  or 
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Domrs 


ocecate  tli»  mxm  amoiding  to  die  true  intent  and  mean-  1828. 
ing  t^f  (tan*  <Bi^  be  shcmid  for  every  such  refiigal  dr 
iMj|^aolfiii^andpaydiesiimof?50l.  There wAiraliba; 
pny^iad>^«l  nothing  in  the  act  shctviA  extend  6t  oWtgS 
penoo^ Id  aei^e  the  offl6e irho  bythelaWi^thitt  in'bdn^ 
wane oiMBpted* from  aer?ing  acny  ward'dffiee;  'Tbdrate 
impoasd*^  thia^atatttte  B  oomrmonly  called  the  oatiaoh 
lidtaj  rale.  Bjr  the  4(&.4.  the  pehalty  iis  made're- 
covenMa.  bj^  iol  action  of  debt  in  Bxty<9t  hb  Mfl(|Mj^ 
uuaiU  of  feoatd  in  the  name  of -anyone  of  die  idelb  to 
tb»  eaflMttisaionera»  tmA  is  made  appficaMe  to  ^  ptmr^ 
poaeaof  the  acta"  irdatmg  toihtr  sutgect  The  pbdniSff 
at^<iflie*<lf  the-oatnmeneement'of  this  actioirwd^one 
of  •Qoh'dffiAub  "The.  defendant 'waa^  at  dn^  wardmote 
oonit  eP  Ae  word  ef  Gokman  Street^  hehl  on  St:  TbonutfH' 
dqF.lMi»  choaen  and  appomted  in  the  manner  tequited 
by  the  act  eoUaeCi^  ef  the  omsdidated' rate  Ibr  the  laid 
ward  fiit  the  year,  aiding  on  St.  Thoma^  day  H^^ 
hanng  been  dnly  nominated  eccordmg  to  theiiot,  and  a 
rale  hafhig^iieen  didy  made  for  that  year;  and  he  re^' 
fused  to  take^lhe  oath  required  by  the  act  (not  bein^  a' 
QoakerV^ort'la'  take  vpon  himsdf  the  said  office;  The 
ground  of  his  ^objection  was,  that  he  was  nof  an  in- 
habitant  of  •tfie»'ward  within  the  meaning  of' this'^ct 
He  wea^in  edier  lespecte  liable  to  senre  theclRce. 

The  delbndanl'was  and  is  a  carpenter  and  buildef, 
carrying  on-'air  extensive  business  in  partnership  with 
bis  brother  Mn  G.  Martyr j  and  at  the  tiine'oF  the  de-^ 
fendaiMl^a  being  choaen  to  the  office  in  question  he  was 
aUo^in  pattDcrship  with  i/Lrs.  Eltzabeih  Martyr^  hir' 
mother.  Tke*  defendant's  only  dwelUng-house  is  likt 
Gremnkki^kuKentf  where  he  with  his  famfly  resides. 
Mrs.  £.  Ji£ar%r  .and  Mr.  O.  Martyr  dao  reside  at 

Vol.  Vin.  F  Green- 
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Gremmch,  having  Eeparate  houses  there.  The  business 
of  the  defendant  and  bis  partner  is  prindpaUy  carried 
on  at  a  very  large  yard  and  premises  in  Greenwich^  but 
for  the  convenience  of  business,  they  have  workshops  in 
several  parts  of  Lumdon,  as,  for  instance,  one  at  Cotton 
Garden^  and  another  at  the  Treasury.  They  likewise 
occupy  premises  consisting  of  a  counting-house  and 
workshops  in  Lothbmy,  in  the  ward  of  Coleman  Street, 
London,  being  the  ground  floor  of  Founder's  Hall; 
which  premises  the  defendant  and  his  partner,  and  pre- 
Tionsly  to  them  the  defendant's  fiufaer,  who  was  io  the 
same  business,  have  occupied  for  the  last  thir^  years  or 
thereabouts.  For  upwards  of  fifty  years  past  no  part  of 
these  premises  has  been  used  as  a  dwelling-house,  and 
from  the  period  when  the  defendant's  father  took  the  pre- 
mises up  to  the  present  time  they  have  been  used  as  a 
counting-house  and  workshop  only.  There  is  no  bed- 
room on  the  premises,  and  ndtber  the  defendant  nor  his 
partner  nor  any  of  their  workmen  or  servants  ever  sleep, 
nor  are  any  victuals  ever  cooked  upon  tlie  premises,  and  at 
night,  after  the  workmen  have  left,  the  premises  are  locked 
up.  The  defendant  was  and  is  rated  for  the  said  premises 
called  Founders'  Hall  to  the  ward  rates,  and  amongst 
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to  be  chosen.  The  word  inhabitants  cannot  there  mean 
mere  occupiers  of  property  within  the  ward,  who  are 
described  in  the  former  sections  as  persons  who  are  to 
contribute  to  the  rate;  and  by  a  subsequent  clause,  if  no 
collector  is  appointed  at  the  wardmote,  the  commission- 
ers are  authorized  under  the  act  to  appoint  fit  and  able 
persons,  being  inhabitants  of  such  ward,  to  collect  the 
rate.  In  the  43  Eliz.  c.  2.,  which  enacts,  "  That  com- 
petent sums  shall  be  raised  by  taxation  of  every  in- 
habitant, person,  vicar,  and  other,  and  of  every  occupier 
of  lands,  &c.  in  the  parish,"  the  word  inhabitant  has 
been  held  to  be  confined  to  resiants.  Rex  v.  North 
Cwiy{a).  Besides  the  charge  of  serving  the  office  of 
collector  of  tlie  rates  imposed  by  this  statute  is  personal 
and  not  pecuniary,  and,  therefore,  according  to  Bex  v. 
Adlard{b\  the  word  inhabitants  must  be  confined  in 
construction  to  resiants. 

Lord  Tentebden  C.  J.  I  think  that  the  defendant 
is  not  a  person  liable  to  serve  the  ofGce  of  collector  of 
rates  within  the  ward.  The  act  authorizes  the  making 
of  a  rate  "  upon  all  and  every  person  and  persons  who 
should  inhabit,  bold,  occupy,  possess,  or  enjoy  any  land. 


CASES  IN  EASTER  TERM 

imposed.  The  duties  are  to  be  performed  by  personal 
attendance  within  the  ward.  It  is  more  convenient  to 
the  inhabitants  that  the  duties  should  be  executed  by  a 
resiant.  For  the  collector,  after  demanding  the  rates, 
may  require  those  who  are  to  pay  them  to  come  to  his 
house  to  pay  tliem,  and  it  would  be  a  great  incon- 
venience to  the  inhabitants  of  this  parish  to  go  to  a 
house  situate  out  of  the  parish.  The  convenience  of  the 
inhabitants,  therefore,  requires  that  the  office  should  be 
executed  by  a  resiant.  When  we  look  at  the  nature  of 
the  duties  to  be  performed,  and  the  convenience  of  the 
inhabitants  of  the  particular  district,  I  think  that  the  word 
inhabitant  means  resiant;  and  that,  consequendy,  the 
defendant  was  not  liable  to  serve  the  office  of  collector. 

HoLROTD  and  Littleoale  Justices  concurred. 

Judgment  for  defendant 


Tittday,  £)oE  dem.  Lawrie  and  Another  against 

Dyeball. 
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16S8.        and  npwards,     Betbre  she  went  to  Uve  in  the  house, 
„   „  butader  she  had  hired  it,  and  put  some  of  her  furniture 

VMt  ipto  it,  she  underlet  to.  one  J.  Clovgh  the  cellar  under  the 
nuof  faipmse  at  \s.Gd.  per  wedc,  ^and  be  occu[ueu  the  cellar 
'  dfwiug  tbe  whole  of  Mary  HoWb  tenancy.  The  cellar 
•wfiB  iet.Bafumi&lied,  and  Qougk  occupied  nothing  but  tbe 
cellar.  Tbe  cdlar  couirounicated  with  the  street  by  an 
o^ter  dow,  vS  whiijt  Clougk  kept  the  key ;  and  at  the  time 
Mary  Hall  took  tbe  bouse  the  cellar  communicated  with 
this  rowi  above  in  the  house,  by  means  of  a  etq>-ladder 
and  a  trap-door,  but  when  she  went  to  live  in  tbe  bouse 
she  took  Bway  tbe  step-ladder,  which  she  placed  in  one  of 
tb^  higher  rooms  of  the  bouse,  and  shut  tbe  trap-door, 
e^fffvssly  fo>-  the  purpose  of  preoenttTig  any  eomnami- 
cation  between  the  cellar  and  the  rest  of  the  haute. 
Tbe  trap-door  was  not  fastenedj  except  that  tbe  fur- 
ni^pe  of  tbe  bouse  was  placed  upon  it,  as  ujxm  other 
parts  of  the  room  floor.  The  trap-door  was  never  used 
bj  Uie  cellar  tenant  or  by  Mary  Hall.  When  the 
cellftr  was  underlet  to  Cfoi^A  there  was  no  fire-grate  in 
it,  and  soon  otierwards  Clough  applied  to  Mary  Hail  for 
a  grate  to  be  put  up  in  tbe  cellar.  Mary  Hall  furnished 
th^igntte  at  her  own  expense,  and  it.  remained  there 
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LUUe  BoUon^   because   she   did   not  bold  a  distinct        1828. 
direllhiiHiouse  for  a  year;    she  let  the  cellar*     The       — 

^  TheKiiia 

Statute  59  G.  S.  r.  50.  requires,  inter  alia,  that  in  order  egwia 
to  gam  a  settlement  by  the  renting  of  a  tenement,  the  attti  of 
tenement  shall  consist  of  a  house  or  building  within  the  ^ 
parish,  bdng  a  separate  or  distinct  dwelling-house  or 
buildings  or  of  land,  or  of  both ;  and  that  such  dwelling- 
house  or  building  shall  be  held,  and  such  land  occupied, 
and  the  rent  for  the  same  actually  paid,  for  the  term  of 
one  whole  year.  Here  there  was  not  a  separate  and 
distinct  dwelling-house  held  during  the  year,  for  the 
tmp-door  was  closed  for  the  purpose  of  preventing  the 
communication  between  the  cellar  and  the  other  part 
of  the  house.  In  Rex  v.  North  Collingham  {a)  Lord 
Tenterden  C.  J.  says,  ^^  If  it  had  been  stated  that  the 
key  was  delivered  to  the  lodger  for  the  express  purpose 
of  preventing  the  communication  between  the  different 
departments,  there  would  be  more  weight  in  the  argu- 
ment." Here  a  burglary  committed  in  the  cellar  could 
not  have  been  laid  in  an  indictment  to  have  been  com- 
mitted in  the  dwelling-house  of  the  pauper's  mother. 

Court&nay  contra.  A  settlement  was  gained  by  the 
mother  of  the  pauper  in  Little  Bolton,  The  act  of  par- 
liament gives  a  settlement  on  certain  conditions.  Every 
condition  required  by  the  act  of  parliament  has  been 
complied  with.  The  mother  hired  a  tenement,  being  a 
distinct  and  s^arate  dwelling-house.  She  underlet  part 
but  continued  tenant  of  the  whole  house.  The  house 
or  bnilding  was  held  by  her  for  one  whole  year,  and  the 
rent  paid  fof  sthat  time.     Rex  v.  Tonbridge  {b)  fs  an 
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autfaority  to  shew,  that,  as  to  houses  and  buildings, 
before  tbe  statute  6  G.  1.  c.  57.,  it  was  sufBcient  if  the 
tenure  subsisted  for  the  year,  tbongh  as  to  lands,  they 
must  have  been  occupied.  The  underletting  part  of 
a  house  or  building  will  not,  therefore,  prevent  a 
settlement. 

Lord  Tentbrden  C.  J.  The  safest  course  in  this 
case  is  to  give  effect  to  the  particular  words  of  tbe 
enacting  clause.  Where  the  legislature  in  the  same 
sentence  uses  different  words,  we  must  presume  that 
they  were  used  in  order  to  express  different  ideas.  Tlie 
words  are,  "  that  the  house  or  building  shall  be  held 
and  the  land  occupied,"  Here  the  house  was  held  for 
one  whole  year,  and  the  pauper's  mother  gained  a 
settlement  in  Little  Bdton.  The  order  of  sessions 
must  therefore  be  quashed. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of  Great 
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The  pauper  was  bound  apprentice  by  the  church-        1838. 
wardens  and  overseers  of  the  poor  of  Great  Sheejn/^  by 
a  parish  indenture  of  the  28th  of  April  1807,  (the  pauper        agomtt 

(  Tm  IbImhdko 

being  then  a  poor  child  of  the  parish,  aged  seven  years  tnti  of 
or  thereabouts,)  to  George  Wilkins  of  Deddington,  in  the 
coun^  of  Oxford^  butcher ;  with  him  to  dwell  and  serve 
from  the  day  of  the  date  of  the  indenture,  until  the 
apprentice  should  accomplish  his  full  age  <^  twenty-one 
years.  The  indenture  was  in  the  usual  form,  and  was 
duly  executed  by  all  the  parties  thereto^  and  in  the 
margin  thereof/^  magistrates  duly  signijied  their  consent* 
The  &ther  of  the  pauper,  whose  last  place  of  settlement 
was  Greai  Sheepy^  had  died  four  or  five  years  before 
the  date  of  the  indenture,  and  thereupon  his  widow  had 
gone  with  the  pauper  to  reside  with  her  father,  G.  Wil^ 
tins,  at  DeddingtOHj  the  parish  of  Great  Sheepy  relieving 
the  widow  till  the  pauper  was  seven  years  old.  The 
parish  then  proposed  to  the  mother  to  put  the  pauper 
out  apprentice  to  Measham  cotton  works,  and  told  her 
that  they  should  no  longer  relieve  her,  unless  the  pauper 
was  apprenticed.  Upon  this  the  mother  requested  the 
o£Scers  to  bind  the  pauper  to  her  father,  George  WilkinSf 
in  order  that  the  boy  might  not  be  removed  from  her-. 
The  parbh  officers  consulted  the  rector  (who  was  him- 
self a  magistrate),  as  to  the  propriety  of  acceding  to  this 
request;  and  having  received  his  sanction,  they  and  the 
mother  and  Wilkins  met  together,  and  went  before  the 
justices,  without  the  pauper,  for  the  purpose  of  binding 
him.  The  justices  allowed  the  binding,  and  the  in- 
denture was  executed  by  all  parties,  and  a  premium  of 
6/.  was  paid  to  Wilkins  by  the  parish  officers.  There 
was  nothing  in  the  appearance  of  Wilkins  to  excite  any 

suspicion 
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suspicion  that  he  was  an  improper  person ;  and  there 
was  not  any  fraud  or  collusion  on  the  part  of  the  ma- 
gistrates, or  of  the  parish  officers  of  the  appellant 
parish.  Tlie  pauper  continued  to  dwell  with  Jl^lkins 
'  in  the  parish  of  Deddinglon,  after  the  execution  of  the 
indenture,,  running  errands,  and  doing  whatever  he 
was  bid  to.  do,  dll  after  he  was  nine  years  of  age,  when 
he  left  his  grandfather,  and  never  afterwards  returned  to 
nun;  but  after  the  binding  he  continued  to  go  to  school 
by.  day,  as  be  bad  gone  before,  except  in  the  holidays; 
and  he  never  was  informed,  nor  did  he  know  that  lie 
had  been  bound  apprentice,  neither  did  he  ever  receive 
any  instruction  in  the  trade  of  a  butcher.  Indeed, 
though  G.  JVilkins,  the  master,  had  been  a  butcher,  it 
did  not  appear  that  he  had  ever  Ictlled  any  cattle  after 
the  binding,  and  he  was  a  man  in  needy  circumstances. 
Upon  the  above  fads  the  sessions  founded  their  judg- 
ment, that  the  mother  of  the  pauper  and  the  grond- 
fiitber  had  colluded  together,  and  fraudulently  imposed 
the  grandfather  upon  the  parish  of  Great  Sheepy  as  a 
proper  master  for  the  child ;  and  on  the  ground  of  this 
fraud  alone  held  that  no  settlement  was  gained  under 
the  iudenture,  thouf'h  they  acquitted  the  parish  officers 


IN  THE  Ninth  Year  of  GEORGE  IV.  Tf 

Blig?i  (and  Chilton  was  with  him)  contra  was  stopped        18S8. 
by  the  Court.  — — 

■^  The  Knra 

The  Inhmbit- 

.  Lord  Tenterden  C.J.  The  sessions  have  found  -inMof 
that  a  fraud  was  committed,  but  not  by  the  parish 
officers.  It  appears  that  an  imposition  was  practised  on 
them  by  the  master.  If  it  were  competent  after  a  great 
lapse  of  time  to  inquire  into  the  fact,  whether  fraud  had' 
been  committed  in  the  binding  out  of  an  apprentice  by 
any  of  the  parties  to  the  indentures,  a  vast  number  of 
settlements  might  be  disturbed,  and  great  expense  in- 
curred.  The  law,  by  requiring  in  the  case  of  a  parish 
apprentice  that  the  master  shall  be  approved  of  by  two 
justices,  has  endeavoured  to  provide  that  there  shall  be 
a  proper  master,  and  that  every  thing  shall  be  done 
correctly;  and  where  the  justices  have  sanctioned  a 
binding,  and  there  has  been  no  fraud  in  the  parish 
officers,  the  safest  course  for  us  is  to  say,  that  service 
under  such  a  binding  confers  a  setdement,  although  the 
master  may  have  imposed  upon  the  justices.  The  court 
of  quarter  sessions  have  mistaken  the  effect  of  the  fraud 
found  by  them.  Even  supposing  that  they  were  right 
in  finding  such  fraud,  still  it  will  not  prevent  a  set- 
tlement. 

Order  of  sessions  quashed. 


, '  J'  .»■.  • 
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The  Kino  against  The  Inhabitants  of  Maulden. 


'T'HIS  was  Etn  nppeal  against  an  order  of  two  justices, 
whicK  was  in  the  following  words :  "  To  the  church- 
vaordens  and  overseers  of  the  poor  of  the  parish  (^ 
Mmdden,  in  the  county  of  Bed/brdf  we*  G.  C.  and  T.  B., 
deAa,  two  of  his  Majesty's  justices  of  the  peace  acting 
in  and  for  the  said  county,  by  virtue  of  the  powers 
vested  in  us  by  lui  act  of  the  B  G,  4-.  entiUed  '  An  Act 
to  amend  several  acts  for  the  better  care  and  tnmntenance 
of  lunatics,  being  paupers  or  criminals,  ia  England,'  and 
by  desire  of  the  visiting  justices  of  the  Genera)  Lunatic 
Asylum  at  Bedford,  in  the  said  county,  ailer  due  ex- 

>  aminstion  had  on  oath,  booing  adjudged  the  legal  place 
of  settlement  of  Mhabeth  Cole,  now  s  pauper  lunatic 

'.  confined  in  the  said  lunatic  asylnm  at  Bedford,  to  be  in 
the  parish  of  Matdden,  do  hereby  by  virtue  of  the 
powers  vested  in  us  by  an  act  of  the  48  G.  S.  entitled 
'  An  Act  for  the  better  care  and  maintenance  of  lunatics, 
being  paupers  or  criminftls,  in  England,'  retiuire  yon, 


Haulbsv* 
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said  asylum,  from  the  2d  November  1826  to  the  19th        X828« 
April  1827,  the  day  of  making  this  our  order ;  and  we  - 

do  further  order  and  direct  you,  the  churchwardens  and  agninu 
overseers  of  the  poor  of  t^e  parish  of  Maul^len^Xfi  pay^.  aiift»oC 
from  the  date  hereof,  the  sum  of  9s.  per  week,  or  such 
other  weekly  sum,  to  the  treasurer  of  the  said  asylum  for 
the  time  being,  as  shall  from  time  to  time  be  fb^ed  upou  by 
the  vbiting  justices  of  ^e  asylum  as  a  fit  rate  of  maia-: 
tenance,  medicine  and  clothing  of  the  said  EU^Mbedi 
Cdef  during  so  long  time  as  Elizabeth  Cole  sh^  b^  and 
remain  in  the  asylum."  It  appeared  by  the  npt^c^.  of 
appeal  that  the  appellants  appealed  against  the  order  as 
an  order  of  settlement  and  maintenance.  The  session^ 
having  confirmed  this  order,  Bollandj  in  last  Hilary  term, 
obtained  a  rule  to  shew  cause  why  the  original  order,  apd 
the  order  of  sessions,  should  not  be  severally  quashed 
for  their  insufficiency,  upou  the  ground,  first,  that  it  did 
not  contain  any  distinct  adjudication  that  the  pauper 
was  settled. in  MauULen^  and,  secondly,  thatitwaare^ 
trospecUve* 

The  Solicilor-Generalf    Hawkins,    and   Kellyy    now 

showed  cause.     It  appears  sufficiently  on  the  face  of  the 

order  that  the  justices  thereby  adjudged  the  pauper  to 

be  settled  in  Mauldeti.     The  adjudication  is  informal, 

being  by  recital,  yet,  as  it  may  be  collected  from  the 

notice  of  appeal  that  there  was  no  other  order,  the 

appellants  having  in  their  notice  treated  this  order  as 

the  order  of  settlement,  it  must  be  taken  to  be  a  sufficient 

adjudication  of  the  pauper's  place  of  settlement.     As  to 

the  other  point,  assuming  that  the  order  is  retrospecdve, 

it  is  only  bad  as  to  the  by-gone  time,  and  is  good  as  to 

th^  residue. 

Bolland 


TlMlBlMUt. 
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Bclland  coQtTB.  There  u  not  aay  dbtinct  adjudics- 
tioD  Ml  the  &oe  of  the  order,  Uiat  the  paupar*!  kit  place 
of  settlement  wn  io  Madden,  The  strtnte  5  6. 4. 
c  71.  *.  S.  eoacts,  that  in  any  case  in  miath.  a  lonatii^ 
whose  settlement,  by  reas(»  of  bia  lunacy,  cannot  be 
ascertained,  shall  be,  by  the  order  of  two  justices,  cod-' 
fined  in  any  lunatic  asylum,  it  shall  be  law&I  fox  any 
two  jnstioes  acting  for  the  county  in  which  sudi  asylum 
riiall  be  situate  to  examine  into  the  legal  settlement  of 
such  lunatic,  and  if  satia&ctory  evidence  can  be  obtMoed 
as  to  such  settlement,  it  shall  be  lawful  for  such  jus- 
tices to  adjudge  the  last  l^al  settlement  of  sodi  Innadc 
to  be  in  such  parish  or  place  as  may  appear  10  them  to 
be  the  place  of  such  Ic^  settlement.  There  mnst^ 
therefore,  be  an  adjudicaticm  by  the  josticet-  as  to  the 
place  of  the  pauper's  last  le^  settlement  The  order 
of  sessions  contains  no  such  adJudicatiiHi,  but  a  mere 
redtal  of  such  an  adjudication  having  beenmade.  Bat, 
secondly,  the  order  is  at  all  «Tents  bad  for  that  put 
which  relates  to  the  by-gone  time.  A  retrospeeiiTe 
order  is  bad,  because  the  efiectof  it  is  to  Uirowabardm 
incurred  at  a  former  pwiod  upon  inhabitants  who' ought 
not  to  bear  it.    The  justices  have  no  express  power  to 
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Lord  Tbvtbkden  C  J«    I  think  that  on  reading  the       1828. 
ordo^.  and-  the  notice  of  appeal,  we  must  assmnie  that       

The  Koffl 

tbeae  mm  bat  one  order,  and  one  proceedfaig.    The       ajninti 

,  ■        Tliit  inhabit 

appettiDta  bjr  ttie  noMe  er  appeal  treat  the  or&r  in        anWof 
question  m  an  oider  of  settlenrait    That  bein^  so^  the     ^^^'^'^^^' 
firii  question  is,  Whether  there  appears  on  thdr"  fhce  of 
the  osder  «  cofBcient  adjodioation  by  the  juitieeji  that 
the  panper^a  kit  phase  of  settlement  wu  in'UMUenf 
The  jiaatioea  sajr  in  their  order  **  that  Aefi  bf  virtue' of 
the  pomrs  vested  in  them  by  the  statntis  5  &. '4;,  lifter 
due  ezaniittation  had  on  oath,  hatring mdjjaAged  the  legal- 
plaoe  43f  aatdesaent  of  the  pauper  to  be  inMaiddenJ^-    , 
Nowitisconoededf  thatif  die  justices  had  said^  that  tb^y^ 
do  04fitdgf^  it  would  have  been  suflScitfit.  Astbe  appel- 
lants, faowevert  by  Ifaeir  notice  of  appeal  treat  the  older  in 
question  as  an  order  of  settlement,  we  must  assaote  that  ■ 
there  was  no  other  order  made ;  and  if  that  be  so^  wel 
caQnot  undsntand  die  words  ^  having  adjudged  **  ix>  have ' 
been  used  in  any  other  sense  dian  that  whkh  would- 
have  belonged  to  the  words  ^^  do  adjudge."    The  next 
question  is.  Is  the  order  good  altogether  ?    It  is  objected 
to  as  bang  letrospecdve.    The  e£B:ct  of  a  retrospect 
tive  orden  is  to  bring  on  inhabitants  who  ought  not 
to  bear  it  a  charge  incurred  during  a  former  period. 
It  is  quite  unnecessary  that  the  justices  should  hierve 
the  power  of  making  a  retrospecdve  order;  for  an 
order  for  the  payment  of  a  weekly  maintenance  might  ^ 
have  been  made  as  soon  as  the  pauper  was  placed 
in  the  asylum ;  and  as  there  b  not  any  necessity  that 
the  justices  should  have  such  power,  and  as  no  such  •■ 
power  is  expressly  reserved  to  them,  I  am  of  opinion 
that  they  had  it  not     This  order,  therefore,  so  far  as 
Vol.  VIII.  G  it 
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18$8.       it  relates  to  the  bygone  time  is  bad,  but  good  as  to  the 
residue. 

Rule  absolute  for  quashing  the  order  as  to  the 
10^  16s.;  discharged  as  to  the  reaidue. 


TbalnlMb*^ 


mdnfdaf.  The  Xtno  asaimt  The  Inhabitants  of  Combe. 

nMbtberofk  TTPON'  an  appeal  against  an  order  of  two  justices, 

^^uTtTpot  whereby  J.  Davies  the    younger,    his   wife,    and 

Tin,  whcQ  ii^  children,  were  removed  from  the  township  of  Presteign, 

uJi^^T^a  "*  *^*  county  of  Radnor,  to  the  township  of  Combe,  in 

■"''"iTfie^  the  county  of  Hereford;  the  sessions  considering  that 

better  for  th«  the  contract  between  the  pauper  and  one  Cole  was  a 

pauper  to  Itun 

hii(^.'i)  tr^a,  defective  contract  of  apprenticeship,    and  not   one   of 

laitnd  of  going  ,                                               j     ■         •            .         ■  .                     ,       . 

lo  MTTiee ;  and  hiring  as  a  servant,  and  that  its  sole  object  was  the  m- 

hind  tbe  pau*  struction  of  the  pauper  in  the  trade  of  a  carpenter,  con- 

n»d^  and  to  firmed  the  order,  subject  to  the  opinion  of  this  Court  on 

wori^'J^i  ^*  following  case:  — 

M  that  <rf at"-  The  pauper,  J,  Davies,  had  a  derivative  settlement 

paDKT.     Tlie  r      r     ' 

puiper  went  to  from  his  father  in  the  township  of  Combe.    J.  Davies  the 

jI.  and  lemd 

him  for  fin  elder,  the  pauper's  father,  sixteen  years  ago,  when  the 

Jtars.  living 


Cbiiit. 
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modier  to  leani  his  trade.     The  pauper  was  to  do  any       1828* 

other  work  as  well  as  that  of  a  carpenter.     Cole  was  to       

And  the  pabper  part  of  his  food  and  part  of  his  clothing,  agaimt 
but  ht  ife^  to  lodge  at  his  father's  house.  In  pursuance  ants  of  * 
of  this  contract  the  pauper  went  to  Cole  and  served  him 
ibr  five  years,  lodging  in  the  township  of  Presteign  with 
bis  parents,  who  provided  part  of  his  clothing  and 
victuals.  During  the  whole  five  years  the  pauper  did 
any  work  CdU  put  him  to  do^  as  well  as  working  at  the 
trade  of  a  carpenter.  In  the  second  or  third  year  after 
the  pauper  had  entered  upon  hi^  service,  a  conversation 
took  place  between  the  parties  about  indentures  bemg 
drawn  to  bind  pauper  to  Cole  until  the  age  of  twenty- 
<me,  in  order  to  exempt  the  pauper  from  the  militia. 
The  indenture  was  to  be  drawn  to  bind  the  pauper  till 
he  was  twen^-cme,  but  it  was  understood  that  he  was 
to  be  free  at  the  end  of  five  years,  to  be  computed  fi*om 
the  time  of  the  original  contract :  no  indenture  was 
drawn,  nor  any  thing  afterwards  said  upon  the  subject. 
At  the  expiration  of  the  five  years,  (that  being  under- 
stood by  the  parties  to  be  the  termination  of  the  original 
contract,  whatever  was  the  nature  of  it,)  the  pauper 
agreed  to  work  with  his  uncle  Cole  as  a  journeyman 
carpenter,  under  a  weekly  hiring,  and  to  be  paid  weekly 
wi^es,  the  pauper  boarding  and  clothing  himself;  nnd 
be  was  to  be  at  liberty  to  go  away  at  the  end  of  any 
week;  and  he  continued  with  Cole  under  these  terms 
(except  upon  one  or  two  occasions  varying  the  amount 
<rf*the  weekly  wages)  for  nine  or  ten  years. 

CamfbeU  in  support  of  the  order  of  sessions.  The 
questbn  is.  Whether  a  settlement  was  gained  by  hiring 
and  service  in  Presteign  ?    The  sessions,  by  confirming 

G  2  the 
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the  order  of  removal  to  ConAe,  have  negatived  any  con- 
tract of  hiring  and  unless  their  decision  be  manifestly 
wrong,  the  Court  will  not  uiterTere.  But  the  decisuHi 
of  the  sessions  is  righL  Here  there  was  no  ctmtract  cS 
hiring.  The  principle  to  be  collected  &om  the  autho- 
rities relating  to  contracts  of  this  nature  is,  that  if  the 
object  of  the  master  be  to  teach,  it  is  to  be  considered  as 
a  contract  of  apprenticeship,  but  if  his  dtgect  be  to  get  a 
servant,  then  it  is  to  be  considered  a  contract  of  hiring, 
although  the  service  is  to  be  coupled  with  learning  a 
trade.  The  cases  of  Rex  v.  Utile  BoUott{a),  Bex  v. 
EcdestM  {b)t  and  Bex  v.  BtoiacH  (c),  will  be  relied  uppn. 
The  first  of  these  cases  has  been  considered  anomaloas^ 
and  is  distinguishable,  llie  object  of  the  master  was  to 
get  a  servant,  and  die  decision  proceeded  on  the  ground 
since  overruled,  that  the  relation  of  master  and  appren- 
tice could  only  be  created  by  express  words.  In  Bex  v. 
Hitcham  (tO,  the  essence  of  the  contract  was  hiring.  In 
Bex  V.  Buriaci  it  is  said  by  BayleyJ.  that  apprentice- 
ship was  not  contemplated.  Bex  v.  St.  Margarety  Kittys 
I^n{e),  is  expressly  in  point.  There  a  master  shoe- 
maker made  a  proposal  to  a  poor  woman,  to  take  her 
1  to  learn  his  business ;  the  son  was  to  serve  him  for 
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'    TawUon  cxmixk.    It  is  true  that  the  intention  of  the       18S8. 
parties  must  govern  the  construction  of  the  contract,       — — 

The  Kiira 

but  that  must  be  ascertained  from  the  contract  itself;        agamu 
and  if  that  be  ambiguous,  the  acts  done  must  be  taken       antoor 
into  consideration.     The  case  states  that  Cole  hired 
die  pauper  to  learn  his  trade,  and  do  any  other  work* 
The  learning  of  the  trade  was  only  incidental  to,  and 
not  an  essential  part  of,  the  contract.     Now  it  is  esta- 
blished by  the  authorities,  that  if  a  party  be  hired  to 
learn  a  trade,  and  do  any  other  work,  that  is  a  contract 
of  hiring.    A  settlement  was  therefore  gained  by  the  pau- 
per at  the  end  of  the  first  yearns  service.  Then,  during  the 
whole  five  years,  the  pauper  did  any  work  Cole  put  him 
to.    The  subsequent  statement  as  to  indentures  shews 
that  af^rentioeship  was  not  contemplated  in  the  first 
instance.     Besides,  a  special  purpose  is  stated  for  which 
the  indentures  were  to  be  executed*    Bex  v.  LUUe 
Bciton{a)  has  always  been  considered  a  leading  case  on 
this  subject,  and  never  has  been  ovei^ruled.     In  Rex  v. 
St.  Margaretj  Kin^s  Lynn  (&),  there  were  circumstances 
to  shew  that  apprenticeship  was  contemplated ;  for  it  was 
stated  that  there  would  have  been  indentures  at  the 
comm^icement  of  the  service,  but  for  the  poverty  of  the 
mother.     In  Bex  v.  Burbach  (c)  the  sessions  found  that 
there  was  a  contract  of  hiring  and  service,  and  this 
Court  thought  them  justified  in  so  doing. 

Cttr.  adv.  vuU.  (rf) 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court ;  and,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

(a)  CbU.367.  {b)  SB-iCBl-  (c)  llf.f&STO. 

{d)  This  caie  was  argued  on  a  former  day  in  thia  term. 

G  8  The 
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18SB.  The  questioD  in  this  case  is,  WbrtW  ths  pauper 

■  served  in  Pretteign  as  m  apprentice,  or  as  a  jeady 
amut  servant?  It  is  clearly  established  by  the  sathorities, 
MtasT  that  if  an  appreodceship  was  oaly  ccmtemptatcd  by  the 
parties,  and  there  was  an  impeefect  cootiact  of  appi«^ 
ticeship,  the  service  will  give  so  setdemeoL  The  case 
cf  the  King  v.  St.  Margaret,  Kin^s  I^n»  (a)*  was  rdied 
upon  in  support  of  the  order  of  sessioDs.  'Htcre  a 
master  shoeniaker  made  a  proposal  to  a  poor  wonan  to 
t^ie  iter  son  to  learn  his  biuioeas.  The  son  was  to 
serve  him  ftw  four  years,  to  board  and  lodge  with  bis 
motbo-,  and  to  have  half  what  he  eamcd.  Mo  in- 
dentures  were  executed  oq  account  of  the  poverty  of  the 
.motbco';  and  it  was  held  that  that  was  a  defective  coih 
tract <ifapprendoeship,  and  not  a  contract  o£  hiring] 
and,  consequently,  that  the  pauper  did  not  gain  any 
settlement  by  serving  under  it.  The  jud^oent  in  that 
-case  delivered  by  my  Beother/fo&v^  appears  to  me  to 
spply  to  this.  He  there  013%  that  he  was  of  opinion  <*  that 
the  relation  of  master  and  apprentice  waa  contemplated 
by  the  parties,  or  at  least  that  there  was  not  sufficient 
ground  to  warrant  the  Court  in  concluding  that  the 
relation  of  master  and  servant  was  ccait6Bif]lated  by  Uie 
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and  it  was  for  the  mother  to  consider  whether  she  would 
consent  to  the  proposal  made  to  her."  In  this  case  it 
appears  that  the  fathar  of  the  pauper  was  about  to  put 
the  paup«r  oat  to  service,  and  that  Colef  a  carpenter, 
suggested  diat  k  was  better  for  the  pauper  to  learn  his 
(CoU^s)  tfade^  instead  of  going  to  service.  This  was  the 
proposal  made  by  Cole^  and  it  was  for  his  &ther  to  con- 
sider whether  he  would  consent  to  iu  If  the  father  had 
then  pot  the  son  out  to  CoU,  it  would  clearly  have 
been  in  the  diaracter  of  an  apprentice,  and  not  in  that 
of  a  hired  servant  The  case  then  states,  that  Cok 
hired  the  pauper  from  his  mothei^  to  learn  his  trade. 
The  object,  therefore,  of  the  master  was,  that  the  pauper 
should  learn  his  trader  or,  in  other  words,  that  he  should 
serve  him  as  an  apprentice,  and  not  as  a  servant.  That 
beii^  so^  I  think,  to  use  the  words  of  my  Brother  Hot- 
rtiffi^  in  Bex  ▼.  St.  Margaret^  Kif^s  Lypn  (a),  there  was 
not  sufficient  in  this  case  to  warrant  the  sessions  in  find- 
ing that  the  relation  of  master  and  servant  subsisted 
between  these  parties.  The  fair  inference  from  the  facts 
stated  is,  that  there  was  not  in  this  case  any  contract  of 
hiring  but  a  defective  contract  of  apprenticeship.  No 
settlement,  therefore,  was  gained  in  Presteigfh  and  the 
order  of  sessions  must  be  affirmed. 

Order  of  sessions  affirmed. 


8» 
185KL 

The  Kura 

against 

Hie  Inhabii- 

antiof 


(«)  GB^iC.  97. 
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r«iM«tr7,       The  Kuro  against  The  Inhabitaots  of  Suiftod, 
ia  the  County  of  Salop. 

Tht  mMtn  of    T  T  FON  an  appeal  against  an  order  of  two  magistrates, 

^^^m  dated  the  I4thof  Jfaj/1827t  whereby  WiUiamPar' 

■nffloatfor      tttdge  and  his  wife  were  removed  from  the  parish  of 

J^'JjiJ'^^^^   Dudloj,  in  the  couaty  of  Worcester,  to  the  parish  of 

^^Mrith^   Sftyjton,  in  the  county  of  So/op.-  the  sessions  confirmed 

Mcupicdbyiha  jijg  order,  sulgect  to  the  opinion  of  this  Court  on  the 

TbapMiptru-   following  case :  — 
ffntli^  to  lb* 

The  pauper,   W.  Partridge,   at  the  age  of  thirteen 


moathlcv^  ie^dxr  1816,  put  out  an  apprentice  for  seven  years,  by 

2^J^pAedfbc  the  officers  of  the  parish  o^  Stanton  Long,  in  the  couaty 

*"'  ''a^'biiT  ^^  Saltp,  with  the  consent  of  two  magistrates  in  the  usual 

moi^^    Dnr-  mguner^  to  John  Tat/lory  who  occupied  a  farm  in  that 

two  Tvn  hs  psrub.    After  the  pauper  bad  been  some  months  at  bis 

ncdTcd  from 

luriDCMand  ,  master's  fiuDi,  T^o^rnot  baviog  sufficient  work  for  him, 

dwtiiiiduid  asked  him  if  he  would  go  over  to  a  &rm  called  the 

-    -   "*"  JlborAousf,  in  the  parish  of  iSAiji^on,  to  drive  the  plough. 


SauToth 
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his  sister,  respecting  the  proper  maDagement  of  her        1828. 

farming  a£5iirs«     He  also  gave  orders  to  her  servants,        

but  never  gave  any  orders  to  the  pauper  after  he        agamu 
had  been  sent  to  the  Moorkouse  as  before  mentioned.        mtsof 
TSs^for  never  tdid  the  pauper  WiUiam  that  he  might 
hire  himself  or  make  any  engagement  with  Mrs.  Cor^ 
seTj  but  retained   possession   of  the  indenture  of  ap- 
prendceship,  and  produced  it  in  Court  on  the  trial  of 
the  appeal.    No  agreement  or  bargain  was  ever  made 
between  Tmflor  and  his  sister,  respecting  the  services  of 
ibe  pauper.     On  the  arrival  of  the  pauper  at  the  Moot" 
home^  Mrs*  Corser  asked  him  if  he  would  stay  and  drive 
the  plough  for  his  meat  and  drink  for  a  twelvemonth  ? 
he  replied  that  he  would,  and  she  sent  him  to  the  field 
to  drive  the  plough.     For  his  services  at  the  Moorhouse 
for   the  first  and  second  years  the  pauper  was  not  paid 
any  money,  but  was  found  in  clothing  (except  a  pair 
of  shoes  and  some  stockings),  and  in  meat  and  drink  by 
Mrs.  doner.     At  the  end  of  the  second  year  he  hired 
himself  for  a  year  to  Mrs.  Corser  for  5/.,  and  served  that 
year,  and  received  the  full  amount  of  his  wages.   When 
that  period  had  expired,  he  hired  himself  again  for  a 
year  at  62.,  and  received  that  sum  at  the  completion  of 
the  year.     During  the  time  that  the  pauper  was  in  the 
service  of  Mrs.  Corser ,  which  was  four  years  and  four 
months,  he  never  received  any  orders  from  Taylor^  nor 
did  he  ever  return  to  Taylor's  farm  after  he  first  quitted 
it,  as  before  stated.     No  assignment  of  the  indenture 
was  made,  nor  was  the  consent  of  any  magistrate  ob- 
tained for  placing  the  pauper  WiUiam  with  Mrs.  Corser. 
When  he  had  been  for  two  years  at  Mrs.  Corset's  Tax^ 
hr  became  insolvent  and  quitted  his  farm,  after  which 
he  ceased  to  have  any  thing  to  do  with  the  Moorhouse^ 
and  saw  no  more  of  the  pauper.     Before  Taylor's  in- 

solvencyi 


TbaKna 
n«InWMt- 
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■olTency,  and  whilit  the  payper  worked  at  the  Moor- 
house,  Taylor,  on  the  ^plicstion  of  the  psnper*!  mother, 
furnished  him  with  some  shoes,  atid  on  another  occasioa 
supplied  him  with  wool  to  make  stockings  for  him ;  be 
also  employed  a  surgeon  to  attend  him  whilst  labouring 
under  a  complaint,  and  paid  his  bill.  When  the  pauper 
left  the  Mooritmse  the  term  of  his  apprendceship  had 
not  expired.  The  question  for  the  consideration  of  the 
Court  was,  Whether  this  apprentice  had  not  been  put 
away  and  dismissed  from  the  service  of  his  master, 
within  the  meaning  of  section  9.  of  56  G,  S.  c.  139. 
which  came  mto  operatkxi  on  the  1st  of  October  1816) 
so  that  he  could  not  obtain  a  settlement  in  Skipton  hj 
means  of  his  service  there?  or  whether  the  service  in 
Shipton  was  by  law  a  service  under  the  indenture  of 
apprendceship,  so  as  to  confer  a  setUement  in  that 
parish? 

iP.  Pelloek  and  JVallmger  in  support  of  the  order  of 
sessions.  A  settlement  was  gamed  in  Skipton  by  appren- 
ticeship. The  sorice  in  that  parish  to  Mrs.  Qtner  was 
by  consent  of  the  first  master,  and,  therefore,  was  a 
good  service  under  tlie  indenture.     Secondly,  the  gain- 
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Tice  under  the  indenture  afisr  such  putting  away;  and       1896% 
the  tenth  section  imposes  a  penai^  upon  any  master  Sx 
80  doing*  Now  as  the  statute  imposes  a  penalty,  it  must 


TheKnia 


be  construed  strictly,  and  so  oonatrutng  it,  there  was  no        aaii  wt 


putting  awqr  of  the  apprentice  by  Taylor  in  this 
The  putting  awi^  imports  an  act  done  by  the  master. 
He  merdy  sent  him  to  a  farm  in  the  occupation  of  his 
sister,  lAn.  Corset^  which  he  (Tca^)  superintended* 
He  provided  the  pauper  with  wearing  apparel  and 
medical  attendance  when  required.  He  neither  gave 
permission  to  the  pauper  to  hire  himself  to,  or  make 
any  engagement  with,  Mrs.  Corset^  nor  intimated  any 
intention  of  dbmissing  the  apprentice  from  his  service 
Sot  any  definite  period  of  time.  The  fiu:t  of  his  having 
provided  the  pauper  with  clothes  shews  dearly  that 
he  was  considered  by  Toyfor  as  in  his  sendee. 

Campbell  contr^  First,  independently  of  the  statute 
56  0. 8.  c.ld9.  5.9.  the  pauper  gained  no  settlement 
by  the  service  in  Shiptofiy  because  the  service  was  not 
referable  to  the  indenture  of  apprenticeship,  but  to  a 
contract  of  hiring.  Rex  v.  Whitekurch  (a)  is  expressly 
in  point.  Assuming,  however,  that  the  service  in  Ship- 
ion  was  a  service  under  the  indenture,  the  pauper  was 
prevented  from  gaining  a  settlement  by  the  provisions 
of  the  56  G.  S.  c.  139.  5.  9.  The  former  statute  of 
the  S2  G.  3.  c.  57.  5.  7*  had  prohibited  masters  from 
assigning  parish  apprentices  without  the  sanction  of 
two  magistrates.  The  ninth  section  of  the  5%  G*  ^ 
C.IS9.  recites,  that  it  might  be  expedient  that  those 
to  whom  parish  apprentices  were  bound  or  assigned 
should  be  empowered  to  place  oid  or  assign  over  sudi 

(a)  lB.f  a574, 

appren- 
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apprentice  to  oUiers,  and  that  it  was  proper  that  such 
placing  out  or  sssignment  should  in  all  instances 
be  under  the  inspection  and  controul  of  the  magis- 
trates. The  object  of  the  legislature  was,  that  no 
parish  apprentice  should  be  placed  out  without  the  con- 
sent of  justices.  The  statute  then  proceeds  to  enact, 
"  that  it  shall  not  be  lawful  for  any  master  to  put  away 
or  transfer  his  apprentice  to  any  other,  or  in  any  way 
discharge  or  dismi^  him  from  bis  service,  without  such 
consent;  and  that  no  settlement  shall  be  gained  by  any 
service  of  such  apprentice  after  such  putting  away, 
unless  such  service  shall  have  been  performed  under  the 
sanction  of  such  consent  as  aforesaid."  The  fair  mean- 
ing of  that  is,  that  he  should  not  place  out  or  put  away 
such  apprentice  firom  his  service  for  any  period  whatever 
without  the  consent  of  the  justices.  Here  the  master 
not  only  permitted  the  pauper  to  go  into  the  service  of 
another,  but  to  continue  in  such  service  for  four  years. 
That  was  a  putting  away  of  the  apprentice  from  bis  ser- 
vice during  that  perickl. 

Lord  Tenterden  C.J.    Upon  both  grounds  I  think 
that  the  justices  were  wrong  In  the  conclusion  to  which 
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have  gained  a  settlement  by  hiring  and  service  if  he  had        1828. 
not  been  an  apprentice.    The  service  was  not  under  the 

^'^  The  Kixo 

indenture,  but  under  the  contract  of  hiring.  affimat 

The  Inhabit* 

I  also  think  that  no  settlement  was  gained,  because        aiitt  of 
there  was,  in  this  case,  a  putting  away  of  the  apprentice 
within  the  meaning  of  the  56  G.  3.  c.  139.  s.  9.     The 
32  G.  3.  c.  67. 5. 7*  recites,  that  it  frequently  happened  that 
persons  were  compellable  under  the  act  of  the  9  &  10  ^.  3. 
to  take  a  greater  number  of  parish  apprentices  than  it  was 
convenient  for  them  to  maintain  or  employ  in  their  own 
fiimilies,  and  they  were,  therefore,  forced  to  place  out  or 
assign  over  such  apprentices  to  other  persons,  and  tliat 
it  was  proper  that  such  assignment  should  be  legally 
made  under  the  inspection  and  controul  of  the  magis- 
trates, as  well  for  the  benefit  of  the  apprentice  as  that 
the  original  master  might  be  discharged  from  his  cove- 
nants in  respect  of  such  apprentice ;  and  that  it  was  fit 
that  the  person  to  whom  such  assignment  should  be 
made^  and  also  the  apprentice,  should  be  subject  to  the 
ordinary  jurisdiction  of  justices  of  the  peace  with  respect 
to  masters  and  parish  apprentices ;  and  it  then  enacts, 
'^  that  it  shall  be  lawful  for  the  master  of  any  such  parish 
apprentice,  by  indorsement  on  the  indenture,  &c.  with 
the  consent  of  two  justices,  to  assign  such  apprentice  to 
any  person  willing  to  take  such  apprentice  for  the  re- 
sidue of  the  term  mentioned  in  such  indenture."     Not 
withstanding  this  statute,  it  was  discovered  that  many 
grievances  had  arisen  from  the  binding  of  poor  children 
as  apprentices  by  parish  officers  to  improper  persons, 
whereby  the  parish  officers  and  the  parents  of  such 
children  were  deprived  of  the  opportunity  of  knowing 
the  manner  in  which  such  children  were  treated ;  and 
also  from  the  permission  given  to  apprentices  by  the 

persons 
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persons  to  n^om  such  apprentices  had  been  bound,  to 
serve  others  without  a  formal  assignment,  whereby  the 
discretion  required  by  the  statute  to  be  exercised  by 
magistrates  in  placing  out  apprentices  to  snitable  per- 
sons was  frequently  rendered  of  no  aviul.  Those  mis- 
cfatefs  are  provided  for  by  the  statute  56  G.  3.  c,  139. 
3. 9.,  which  recites,  '*  that  it  was  expedient  that  those  to 
whom  puntdi  apprentices  were  bound  or  assigned  should 
be  empowered  to  place  oat  or  assign  over  such  ap- 
}n«itice  to  others,  and  that  it  was  proper  that  such 
piacii^  out  or  assignment  should  in  all  instances  be 
ander  the  inspection  and  controul  of  the  magistrates, 
and  that  it  was  fit  that  the  person  to  whom  such  pntUng 
out  or  assignment  should  be  made,  and  the  apprentice, 
ijiould  be  subject  to  the  ordinary  jurisdiction  of  jusuces 
of  the  peace,  and  that  it  was  inexpedient  that  any  master 
or  mistress  should  in  any  way  discharge  or  dismiss  from 
bis  or  her  service  any  parish  apprentice  without  the  con- 
sent of  such  jnsdces;"  and  it  then  enacts,  "  that  it  shall 
not  be  lawful  for  any  master  to  put  away  or  transfer  any 
parish  apprentice  to  any  other,  or  in  any  wai/  to  discbarge 
or  dismiss  from  his  or  her  service  any  parish  apprentice 
without  such  consent  of  justices  as  was  directed  by  the 
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the  words  of  the  ninth  section  of  this  statute,  and,  con-  1828. 

sequently,  that  no  settlement  was  gained  after  the  putting  '^~~ 

away  of  the  pauper  to  Mrs.  Corset.     The  order  of  ses«  agamm 

sions  mustp  therefore,  be  quashed.  tfutof 


Batley  J.    Bex  v.    Whitdiurch  (a)  is  expressly  in 
point  to  shew  that  no  settlement  was  gained  by  ap- 
prenticeship in  this  case,  on  the  ground  that  the  service 
in  SMpton  was  not  referable  to  the  indenture,  but  to  the 
contract  of  hiring.    I  think,  also,  that  the  pauper  gained 
no  settlement  in  Shij^on^  because  there  was  a  putting 
away  of  the  apprentice  within  the  meaning  of  the  56  G.  d« 
c.  1S9.  s.  9.     The  object  of  the  legblature  was  to  protect 
parish  apprentices,  who  are  unable  to  protect  them- 
selves, and  to  place  them  under  the  protection  of  the 
magistrates.    We  ought,  therefore,   to  adopt  such   a 
construction  as  will  best  effectuate  the  intention  of  the 
l^slature.     The  32  G.  3.  c.  $*!•  s.  7.  prohibited  masters 
from  assigning  parish   apprentices   without   the    con- 
sent of  the  justices.     In  the  recital  of  that  section,  the 
words  ^^ place  out  or  assign"  occur,  but,  in  the  enacting 
part,  the  assignment   alone    is    prohibited.      But  the 
56  G.  3.  c.  139.  5.9.  recites,  *^  that  it  is  expedient  that 
the  placing  out   or   assignment  of  parish   apprentices 
should,  in  all  instances,  be  under  the  inspection  and 
controul  of  the  magistrates,"  and  enacts,  ^^  that  it  shall 
not  be  lawful  for  any  justices  to  put  away  or  transfer 
any  parish  apprentice  without  such  consent,  and  that  no 
settlement  shall  be  gmned  by  any  service  of  such  ap- 
prentice, after  such  putting  away  or  transfer,  unless  such 
service  shall  be  performed  under  the  sanction  of  such 

(a)  lB.iC.574. 

consent 
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conseot  as  aforesaid."  Ad  atsignmait  imports  a  trans- 
fer  of  the  services  <rf'  the  apprwtioe  foe  the  residtie  of 
his  term.  But  an  a^qirentice  maj  be'Said  to  be  placed 
oat  when  the  master  consents  to  the  apprentice  serving 
another  individual,  so  as  to  become  subject  to  the  con- 
troul  of  that  other.  Here  it  is  evident  that  the  l^s- 
lature  intended  to  prohilHt  the  plaang  out,  without 
consent  of  the  justices,  as  well  as  the  assignment.  I  think 
that  in  this  case  the  master  placed  out  the  apprentice 
to  Mrs.  Corser,  or  put  bin  away,  and,  consequendy, 
that  the  service,  after  such  putting  away  without  consent, 
gave  no  srttlemenU 

Order  of  sessi^His  quashed. 


The  Kino  against  The  lahabitanU  of 
Stourbeidoe. 

"•"•^V^  TJPON  an  appeal  against  an  order  of  two  justices, 
bearing  date  the  27th  day  cX  April  1827,  whereby 
TMnuoib*      G.  Layton,  his  wife,  and  four  children,  were  removed 
tro»  ti«  jI32  from  the  parish  of  Brom^grflw,  in  the  county  of  War- 
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given  to  his  mother.  The  mother  of  the  pauper  being  1828. 
eYftiBincfi  on  >  the  part  of  the  appdiants.  stated,  that  ~l  * 
about  twcnty-ibor  jrears  ago  she  received  some  money  qgaiwi 
from  th&  overseers  of  Stourbridge  to  put  her  son  out  smt  of 
apprentice,  and  that  she  accordingly  put  the  pauper,  at 
the  age  of  seven  years,  apprentwe  to  one  Clatfy  of  the 
ptarish  ciBromsgrave^  who  was  her  brother-in-law ;  that 
the  iadenture  was  signed  by  her,  by  the  pauper  Gf. 
Lajftonj  by  the  master,  and  by  the  man  who  had  filled 
it  1^;  that  she  gave  the  indenture  to  Nanny  Badger  to 
take  to  Stourbridge  to  the  overseers  who  had  given  her 
the  money  to  pay  for  the  stamp  for  it ;  that  it  was  di* 
rected  to  the  overseers  of  Stourbridge ;  that  Nanny 
Badger's  husband  was  a  market  gardener,  and  used  to 
attend  Stourbridge  market;  that  sometimes  he,  and 
sometimes  his  wife,  went  to  market,  and  the  indenture 
was  to  be  carried  to  the  overseers  by  either  the  husband 
or  the  wife  when  they  went  to  market ;  that  both  Nanny 
Badger  and  her  husband  were  since  dead,  but  that  she 
had  survived  her  husband;  that  she  did  not  know 
whether  Nanny  Badger  had  left  any  will,  but  she  had 
heard  that  she  had.  The  appellants  further  proved  by 
John  Moseley^  an  overseer  of  Stourbridge^  that  he  had 
searched  diligently  in  the  chest  where  the  papers  of  the 
township  are  kept  for  the  indenture  of  apprenticeship^ 
but  had  not  been  able  to  find  it ;  and  that  be  had  ap- 
plied to  the  executor  of  W.  Badger^  the  husband  of 
Nanny  Badger^  who  had  informed  him  that  the  indenture 
had  never  come  to  his  hands,  and  that  he  was  certain 
that  no  such  paper  was  in  W.  Badger^s  possession  when 
he  died.  Under  these  circumstances  the  appellants 
proposed  to  give  secondary  evidence  of  Jtti9.<dua  exer 
cution  and  contents  of  the  indenture.  But  this  evidence 
Vol.  VIII.  H  was 
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1B26.       was  Directed  to  oa  the  part  of  the  re^ondents,  and  dis- 


lla  Kurd 


allowed  by  the  court  of  quarter  sessions,  on  the  ground 
tigmnti  Hat  sufficient  evidence  had  not  been  given  of  the  loss 
of  the  indenture.  The  question  Jbr  tlie  opinion  of  this 
Court  was,  Whether,  under  the  circumstances  suted, 
•econdary  evidence  ought  to  have  been  admitted  of  the 
execution  and  contents  of  the  indenture  ? 


Shutt  in  support  of  the  order  of  sessions.  The 
wcondary  eridence  was  pnq)erly  rejected,  because  suffi- 
cknt  evidence  of  the  loss  of  the  indenture  was  not  given. 
This  was  not  an  useless  instrument,  for  it  would  be  re- 
quired whenever  it  became  necessary  to  prove  the  pau- 
per's settlement.  The  parish  officers,  therefore,  had  an 
interest'in  preserving  it.  Application  ought  to  have  been 
made  to  the  overseer  to  whom  the  indenture  was  sent. 
There  was  no  evidence  to  shew  that  he  was  dead.  The 
motfier  was  the  witness  of  the  appellants.  It  was  for 
tlfem  to  establish  their  case,  and  to  shew  that  the  in- 
denture was  lost  The  parish  chest  was  the  proper 
d^oaitory ;  but  when  it  was  not  found  there,  the  in- 
fiirence  is,  that  it  never  bad  been  there.  It  might  have 
6een   delivered  to  the  overseer  to  whom  it  had  been 
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Lord  Tenterden  C.  J.     I  think  that  under  the  cir*        1828. 
camstanoes  of  this  case  there  was  reasonable  evidence  ^*^ 

The  Knra 

of  the  loss  or  destraction  of  the  itadentare,  and  that  the        agnnst 

The  tnbabil- 

secondary  evidence  ought  to  have  been  received;    If  it       anu  of 
had  been  handed  over  to  the  overseers  it  would  have 
been  placed  in  the  parish  chest,  for  it  was  their  duty  to 
place  it  there.   Not  having  been  found  there,  the  natural 
presumption  is  that  it  is  lost. 

Batlet  J.  If  the  indenture  '<^er  found  its  way  into 
the  paririi  chest,  which  was  the  proper  place  of  custody 
if  it  had  been  ddivered  to  the  parish  officers,  it  would 
have  been  there.  Not  being  there,  the  presumption  is 
that  it  is  lost  or  destroyed. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of  Barham.  ^^J^^' 

TTPON  an  appeal  against  an  order  of  two  justices,  '^P*J}f*P^__a 
whereby  Henri/  WAelck,  his  wife  and  children,  were  I823  hired  a 

.        ,  /.  house  for  a 

removed  from  the  parish  of  Barham^  in  the  county  of  year  at  the  rent 
KerUf  to  the  parish  of  St.  Mary  the  Virgin^  Dover,  in  num  in  the  pa- 
the  same  county,  the  sessions  quashed  the  order,  subject  January  1824 
to  the  opinion  of  this  Court  on  the  following  case :  —      chargeable  to 

The  pauper  Henry  Whekh,  on  the  6th  of  Ap-il  1823,  ^'l^^b^^' *"^ 
hired  a  house  of  one  Redman  in  the  parish  of  St.  Mary  der  of  justice, 

'  removed  to  the 

the  Virgin^  in  Dooer^  by  the  year,  of  the  yearly  value  parish  of  b. 

There  was  no 
appeal  against 
the  order  of  remoTal.  The  pauper  returned  on  the  same  day  to  bis  bouse  in  the  pvish  of 
^^  and  continued  to  occupy  it  until  the  expiration  of  the  year  for  which  he  had  hired  it,  and 
paid  the  rent  for  the  year :  Held,  that  as  the  pauper  liad  hired  and  lield  the  house  for  a 
year,  and  paid  the  rent  for  that  period,  all  the  requisites  of  the  statute  59  G.  3.  r.  50.  had 
been  complied  with,  and  that  he  gamed  a  settlement  in  the  parish  of  A,  by  renting  a 
tenement. 

H  2  and 
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1826.        and  nt  the  pmt'«f  Ifijj^per  annam,  payable  monthly. 

In  tTirnuorw  ]8S4i  ths'ictftaper,  who  was  a  butcher,  be- 

agianat        Cfline -disitfeable  to'thaipavub  of>iSf.  Mam  the  Vtrgitit 

TbelnhaUt-  ,  „ 

■DHof       tniawas,'tt^her'With«isinniily,dtrMt«d  to  be  removed, 

by  an  artier  "of 'twoi  jmtMei,  from  that  pariah  to  the 

pariah  "of  BonltfMi '-'11k 'paaper  tdone  was   ren^oved, 

and  i\>^,  on^  of  t^  'thoii  overseers  of  the  parish  of 

Sarham,  received  him,  and  gave  him  ^.Gd.,  and  di^ 

rected*  him  W  rtWim  to  Dover.     The  pauper  returned 

titfe 'Sttiff^'dity  to  hte' bous^  in  <£>9ver,  and  contiDued  to 

McOpyJt,' tlti<fev'thb'«i>iginal'  coot!ract).ttitil  Miciatlnias 

1994;  When,"lA'-cOAs«quenceof  certain  thneats  of  Mr. 

HUbbar^  Ml  <DV«ne«r  "oF>the   poor  of  th«  parish   of 

St.  Mary  the  Vi^^rtti  £hMt?fvto  send  hiia  to  gaol  for 

««liing:bai!kW'2*KW,  ^bt  agreed  with  the  landlord  of 

the  house  to  fake  lit  by  the  week,  nt  the  rent  of  5s. 

weekly.     At  Mtckaelmai  1834  the  pauper  owed  some 

rent ;  and  no  final  seUlement  of  the  rent  took  place  till 

Jf^  1892,  who) the  hmdldrd'  having  put  a  distress  into 

tb6  honsG,^  the  pauper  paid  thdvent,  and  left  the  house, 

vhich  he'  had  occupied'  fifftt  under  the.yearly  and.  then 

imdei'theweekly'hirir^uhiMemiptsdly  sinco  the  6th  of 

^AprifiSiS.    The  pauper ^ling' his  ooonpancy  paid  his 
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BoUand  ond  2>,  PoUock  in  support  of  the  order  of  ses- 
sions. The  order  of  removal  .to  Barkam  was  made  in 
January  ISU.'*  The  pauper  at  that  time  bad  not  .held 
or  occupied  the  house  rented,  by  him  in  Zkyver.  for  the 
term  of  one  .wbcde  year.  Unless,  therefore,  .the  occupap- 
tion  previous  to  that  oirder  of  Ee|lioval<oAn  be  coniv^ted 
with  that  which  was^^ubaequent  U>it^  the  pauper;  .did 
not  hold  for  41  year  so  as  to  gain  a  settlement.  All  the 
acts  necessary  to  confer  a  settlement  must  be  done 
before  the  order  of  removaL  i.Hevei  ^ediidi^  paupiar 
first  became  cfaargeable^'.  he. hadiDOfe  held 'tbe.fhouse  far 
the  term  of  one  whole  jrear,  so  as^  to  gain  ^.iie^tlemeiit 
by  the  59  G.  8.  irk«60.  He  was  guilty  ,^  ao  o£^Qe 
against  the  law  byivetuming  to  Dover  after  the  first  order 
of  removal.  Bejp  v.  FiUongla/ {a)  certainly  established 
that  an  order,  of  removal  does  not. put  an  end  to  a  con- 
tract respecting  the  renting  of  a  tenement;  and  it  was 
there  decided^  duit  a  pauper  returning,  after  the  execu- 
tion of  an  order-  of  removal  to  a  tenement  held  under 
such  a  contract  gained  a  setdement  by  residing  forty 
days  after  the  removal.  But  the  statute  59  G«  S.  p,  50. 
requires  that  the  tenement^  if*  it  consist  of  a  hpuset  must 
be  held  for  the  term  of  oue  whole  year.  It  is  clear, 
therefore,  diat  in  this  case  the  pauper  could  not  gain 
My  settlement,  by  the  holding  isubsequent  to  the  order 
of  removal.  And  Bex  v.  The  Inhabitants  ofKetiilworth  {b) 
is  expressly  in  point  to  shew,  that  after  an  order  of 
removal  not  appealed  from,  a  «ew  settlement  can  only 
be  gained  by  some  act  or  cause  altogedier  subsequent  to 
the  order  of  removal.  There  a  pauper  in  service  at  -<i., 
under  a  hiring  for  a  year,  was  removed  to  B.  and  did 
not  appeal,  but  returned  in  a  few  days  to  his  master  at 
-rf.,  was  received  by  him,  served  out  the  year,  and  was 

(6)  2  7.  n.  598  . 

H  3  pwd 


1828. 

The  KiMQ 
ag€unst 
The  Inhabit- 
ants of 
Bakhajc 


(a)  8  7.  B.  709. 
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18S8.       pud  his  fiill  wagtft'; 'k  was  held  that  lie  gaiaed  no  seUle- 

■~     "        ment  m  A.    Btdlet  J./  in  that  lesse  Bavs*  **  The  pauper 
Tht  Kino  ■*  "^      '^ 

a^a       returned,  after  the  order  of  remonu*  to  the  panah  of 

Ba^ittghan^  where  he  served  a  month ;  but  that  could 

not  gain  him  a  setdement  there,  for  the  act  subsequent 

to  thfr  order  of  twinoTa^'  by  which  ^e  was  to  gain  a  set* 

tletnent,  should  btt:  eonifdetfi  in  itselt" 

Brodrick  aoA  'Tketiger  ■aaa\ri.  This  case  is  distin- 
g^hable  fr<aa  Rex  v.  KtnUmorth  {a).  There  the  con- 
tract was  a  contract  of  fatrii^  and  the  justices  who  made 
the  order  of  removal  bad  the  power  of  putting  an  end 
to  sMh  a  ctHitraflt;  end  the  contract.having  been  deter- 
mined, there  was  an  interruption  of  tfae«ervio%  and,  con- 
sequendy,  the  service  before  the  order  of  removal  would 
not  connect  with  that  which  was  subsequent  to  iL  But 
the  magistrates  in  this  ca^s  hod  no  power  to  put  an  end 
to  a  cmitract  between  a  landlord  and  tenant  respecting 
&e  taking  of  a  tenement.  Independently  of  the  order  of 
removal,  it  is  clear  that  a  «etUement  was  gained  in  Dover. 
For  all  the  things  required  by  the  59  G.  3.  c.  SO.  have 
been  done.  The  pai^r  hired  the  house)  paid  the  rent, 
and  held  it  for  the  term  of  one  whole  year.     If  there 
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live  fairing  will  connect  willi  an  «cct]|Mdon  under  a        1828L 
yeariy  hiring;  and  if  eDntinuteL>for  the  term  of  a  yeart  " 

will  confer  a  aeCtlement  agamtt 

ThalnhaUI. 


■   M 


■■»  ■  J  .:, 


Cur*  ^fh  oiij^.       Mts  of 


■    >;>i- 


Lord  TsNTERDEN  G.  Ji^  nam  ddiT«red  4he  judgment 
of  the  Court;  and  after  stating  ifa*.  frets  oftiie  casOf  pro^ 
oeeded  as  follows :  —  The  question  depends  on  the  sta^ 
taUi  S9  G.^t.  504  whichenactsy  ^^ that  no^persctn  shall 
aeitoire  n  jsettleiheat  by-  or  hy^  reason  of  his.  <0tr..Jb(9r 
dwetlingibr  fet^daysin  any  tenement  .rented  by  su^ 
penoOi  mdesv  sueh  tenenent  sbaU  consist  of  a  home  or 
bnikUng  bdi^  ei«epM«te  and  distinct  dweUing-house  or 
building  bonA  fide,  hhed  by  such  person  at  and  for  the 
sum  of  lOL  a  yesr  aithe  least  for  the  term  of  one.  whole 
year;  nor  unlese  iiahh  bouse  or. bnildiog  shall  beheld^ 
and  such  land  ooeopied)  and  the  rent  for  the  same 
actually  piaid,  £ir  Jtbe  4erm  of  one  whole  year  at  the  least, 
by  the  penon  birii^'die  same."  The  language,  of  this 
enactment  is  t«ry  peonliar.  No  pers<»i  is  to  acquire  a 
settlement  byreasen  of  dwelltagibrty  days  in  any  tene- 
menty  unless,  suck  tenement  shall  consist  of  a  house  (as 
it  does  in  the  present  case)  bonft  fide  hired  by  such  per- 
son at  the  sum  al.lM,  a  year  for  the  term  of  one  whole 
year,  nortlnless-sttch  house  shall  be  held,  and  the  rent 
for  the  same  aoloally  paid,  for  the  term  of  one  whole 
year  at  ^tbeleast.  it  should  seem,  therefore,  that  iC  a 
pauper  rerides  for  ibrty  days  upon  a  tenement^  and  the 
other  requisites  of  the  act  have  been  coHsplied  witb,..^e 
gains  a  settlement.'!:  Now  in  this  case  the  pauper  re- 
sided in  the  house  more  than  forty  days  both  before 
and  after  the  removal,  and  all  that  the  act  requires  in 
other  respects  was  complied  with.  The  house  was 
taken  for  a  year,  and  held  for  upwards  of  that  period, 

H  4  and 
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16SS.        and  the  rent  was  actually  paid  for  the  term  of  oDe  whde 

_    „  Tear.    It  has  been  coDtended  that  the  effect  of  the  order 

The  KiNQ       ■* 

—^f°^" .  of  removal  was  to  prevent  the  gaining  of  any  settlement 
unle$s,^l  ^hat,  the  act  requires  has  been  complied  with 
atie^  thjit  ^rder  wa^  made.  If  the  efiect  of  the  order  of 
removal  bad  been  to  cQiopel  tlie  pauper  to  abandon  his 
tenement,  it  would  make  a  difference.  But  he  was  absent 
from  his  home  sot  eren  a  day,  and  his  family  were  never 
reqiov4A*talU  JtJivasadmittedin  the  argument  that  Bex 
V.  FiUffngi^iii)  }iadvdecided  that  the  removal  did  not  put 
ap  end'  to  tbe  poDtroct  between  the  landlord  and  tenant ; 
and,  under  all  the  cixoumBtances,  we  think  it  safer  to  say 
that  a  settleiq^  was.  gaiaed  in  Dover  under  the  59  G.  3. 
c.  50.  by  the  residence  before  and  after  tbe  removal.  It 
was  in^sted  that  the  return  of  the  pauper  after  the  re- 
moval was  an  o&nce  against  Uie  law ;  but  since  the 
<I5  G.  S.  c.  lOi.  tliis  mof  admit  of  considerable  doubt. 
Before  that  act  a  person  likely  to  becotne  cbai^eable 
was  removable,  and  if  he  returned  after  the  removal, 
he  returned  in  the  same  condition;  but  as  that  act 
renders  a  person  irremovabie,  unless  actually  charge- 
abU,  he  nay,  after  his  removal,  return  with  the  means  of 
subsistence,  and  it  i*  difficult  to  say  that  by  so  returning 
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BoLLAND  and  Others,  Assignees  of  W.  Marsh  Friday, 
and  Others,  Bankrupts,  and  also  of  H.  Faunt-  ""^  ^ 
LEROT,  a  Bankrupt,  against  J.  Nash. 

A  SSUMPSIT  on  two  bills  of  exchange;   one  for  ^. keptcnh 
8000/.,  dated  the  17th  of  Jidy  1824,  payable  three  co.  baakoi, 
months  after  date,  drawn  by  H.  Fauntleroy  on  the  de-  Si  5^*^/ 
fendant,  and  accepted  by  him,   and  indorsed  by  the  n"**!^^®'^*^ 
drawer  to  the  bankrupts;   the  other  bill  for  1000/.  of  ^ojueciM. 

*  and  Co.,  and 

the  same  date,  payable  also  three  months  after  date,  and  indoned  bj 

that  partner  to 

drawn,  accepted,  and  indorsed  in  like  manner.    Plea,  M.  and  Co., 

^     who  discounted 

general  issue.    At  the  trial  before  Lord  Tenterden  C.  J.  it,  and  after- 

at  the  Middlesex  sittings  after  Trinity  term   1827,  a  it  for  value  to 

verdict  was  found  for  the  plainti£&  for  2760/.  II5.,  sub-  bill  bcame'**'* 

ject  to  the  following  case :  —  c^'b^i^"* 

The  bills  for  3000/.  and  1000/.  were  drawn  and  ac-  banjurupt., 

baring  funds 

cepted  as  stated   in   the  declaration.     The  bankrupts  in  the  bands  of 

S'  more  tbsn 

Marsh  and  Co.,  who  were  the  defendant's  bankers,  db-  sufficient  to  paj 
counted  the  bills  for  the  defendant  on  the  17th  q{  Jvily  haWog 'in  tbeir 
1824,  and  the  drawer  indorsed  the  bills  in  blank,  and  belonging^to 
delivered  them  to  the  bankrupts,  and  afterwards,  and  ^'j  became  *  * 
before  Marsh  and  Co.  became  bankrupts,  and  before  ^^^^  -^T 
the    bills    became    due,    Messrs.   Mai-tin.   Slone^    and  wmentto-rf., 

who  barmg  re- 

Stone  discounted  the  bills  for  the  bankrupts,  who  in-  fused  payment, 

S.  paid  himself 

dorsed  the  bills  in  blank,  and  delivered  them  to  Martin  the  amount  out 

of  the  funds  of 

and  Co.     Marsh  and  Co.  having  become  bankrupts  on  jf.  and  Co.  re- 
the  16th  of  September  J  824,  commissions  of  bankrupt  "andi^fndd^ 

lirered  the  bdl 
to  their  assignees:   Held,  in  an  action  brought  by  the  assignees  against  ^.,  as  acceptor  of 
the  bill,  that  there  had  been  before  the  bankruptcy  a  mutual  credit  between  the  bankrupts 
and  ji,,  and  that  the  latter  was  entitled  to  set  off  against  the  sum  due  to  the  bankrupts  on 
the  bill,  the  debt  due  to  him  from  M,  and  Co.  at  the  time  of  their  bankruptcy. 

were 
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were  duly  issued  against  them,  and  the  plaintiff  were 
duly  appointed  assignees.  At  the  time  of  the  bank- 
ruptcy the  defendant  had  two  accounts  with  the  bank- 
rupt^ one  in  his  own  name,  the  other  in  the  names  of 
Naih  and  L^en.  Oo'  di«  Ebrmer  of  these  he  had  over- 
drawn to  tbe  amount  of  1478/.  lis.  eiff^  iod^ieiidently 
of  the  outstanding  bills  on  which  the  action  was  broagbt. 
On  the  latter  account  there  was  a  balance  in  his  fiivour 
to  the  amount  oT  BSSOi.  It  was  admitted  at  the  trial 
that  for  the  purpose  of  mutual  credit,  or  set^of!^  both 
accounts  w«re  to  be  considered  as  the  accounts  of  the 
banltrapts  wkb  the  defendant  solely.  But  at  the  time 
of  the  bankruptcy,  tiie  bankrupts  also  held  other  bills 
accepted  by  the  defet>dant  to  the  amount  of  6000/.  At 
the  time  of  the  bankruptcy  Martin  and  Co.  still  held 
die  bills  declared  on,  and  they  then  had  in  their  hands 
money  of  Monk  and  Co.  to  the  fnll  amount  of  the  bills, 
which  did  not  become  due  till  afterwards,  viz.  on  the 
20th  of  October.  When  they  fell  due  Martin  and  Co. 
duly  presented  the  bills  for  payment,  but  the  defendant 
refused  to  pay  them ;  whereupon  Martin  and  Co.  im- 
mediately paid  themselves  the  amount  ofthe  Viils,  with- 
out  i[Heres^  out  of  the  money  of  Marsh  and  Co.  Jn  their 
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and,  secondly.  Whether  any  and  what  kiterest  can  be 
recovered  in  this  action  ?{a) 

ChiUg  for  the  plaintifi.  The  questicn  is,  Whether 
there  was  a  mutual  credit  between  the  baokrvpis  and 
the  defendant  before  they  became  bankrupts,  so  as  td 
entitle  him  to  deduct  from  the  sum  .claunad  by  the 
plaintifi  the  money  due  to  him  from 'the  bankrupts,  at 
the  time  of  the  act  •  of  bankruptcy?-  Here  the  •defend- 
ant gave  credit  to  the  bankrupts,;  by  trnsling  tthem 
with  his  money.  But  the  bankrupts,  at  the  time  of 
the  act  of  buikmptcy^  gave  do  credit  to  tbe  defendant* 
In  Didescn  r.  Evans  {b\  Lord  Ka^on  states^  that  the 
qiKstion  must  be  considered  in  tbe  same  manner  as  if 
it  had  arisen  at  the  time  of  the  bankruptcy^  and  cannot 
be  varied  .fay  anty  change  of  the  situation  of  one  of  the 
parties.  Now  at  the  time  of  th^  bankruptcy  there  wm 
nothing  due  from  the  defendant  to  the  baiJctupts,  fov 
the  bills  were  then  in  the  hands  of  Martin^  Stones  and 
Co.  There  was  jio  credit,  tiierefcre,  at  that  time  given 
by  the  bankrupts  to  the  defendant,  but  the  credit  was 
given  by  Martin^  Stone,  andCo«  In  Ea:  parte  Hale  (^), 
the  acceptor  of  a  bill  becoming  bankrupt^  the  indorsee 
before  the  bankruptcy  took  up  the  bill;  and  it  was  held 
that  he  was  entitled  to  prove  under  the  commission,  but 
could  not  set  it  off  against  a  debt  due  from  him  to  the 
estate.  In  Ex  parte  Burton  {d\  Burton  was  the  drawer^ 
and  De  Franco  and  Corea  were  the  acceptors  of  a  bill  for 
200/.,  which  Burton  had  discounted  with  his  bankens^ 
Kensington  and  Co.     They   became  bankrupts  heb^t^ 

((.')  It  was  aAerwards  agreed  that  the  second  question  should  be  settled 
out  of  court. 

(*)  6  T.  R,  51.  (c)  3  Ves.  jun.  504.  id)  1  Rose,  B,  C.  320. 

the 
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(be  maturity  of  tbe  bill,  having  then  in  their  hands  n 
balance  upon  Burton's  account  to  the  amount  of  SIO/. 
The  bill  came  to  the  liauds  of  Kensington  and  Co.'s 
assignees.  The  Lord  Chancellor  held,  that  there  was 
no  mutual  credit  between  Kensington  and  Co,  and  Bur- 
ton, and  refused  to  allow  the  latter  to  set  o^  the  sum 
due  to  hiro  b;  Kensington  and  Co. 

F.  PoUocic  contra.  The  defendant  gave  credit  to  the 
bankrupts,  by  depositing  his  money  in  their  hands.  The 
bankrupts  gave  credit  to  the  defendant,  by  taking  bis 
bills  for  SOOO;.  and  1000/.  The  defendant  at  that 
moment  became  their  debtor,  and  they  became  his  cre- 
ditors, though  It  was  debitum  in  prcesenti  solvenduro 
in  future.  Tbe  bankrupts  trusted  tbe  defendant  to  the 
amount  of  the  sum  secured  by  the  bills ;  and  though 
they  aAerwai'ds  parted  with  tbe  biUs  they  still  trusted 
him,  and  believed  that  he  would,  when  called  upon, 
pay  them.  Assuming,  however,  that  the  bankrupts  by 
parting  with  the  bills  ceased  to  give  credit  to  the  de- 
fendant, still,  when  they  were  returned  to  their  assignees, 
they  were  remitted  to  the  original  rights  of  the  bank- 
jpts.     The  credit  in    the  interim  was  only  suspended. 


Nam. 
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of  opinion  that  Lord  Cork*s  administrator  was  entitled  1828. 

to  set  off  against  the  debt  due  to  Shepherd  the  payments  — — 

afler  the   bankruptcy,  and   ordered   that  the  plaintiff  agamu 
should  be  at  liberty  to  prove  for  273/.  6s. 

Lord  Tenterden  C.  J.     I  am  of  opinion  that  the 
defendant  is  entitled  to  set  off  against  the  sum  due  to 
the  plaintiff  on  the  bills  the  sum  of  2S51/.  Ss.  ScL,  on 
the  ground  that  there  was  before  the  bankruptcy  a  mu- 
tual credit  between  the  bankrupts  and  the  defendant 
within  the  meaning  of  the  statute  5  G.  2.  c.  SO.     The 
twenty-eighth  section  of  that  statute  enacts,''^^  that  where 
it  shall  appear  to  the  commissioners  that  tliere  hath 
been  mutual  credit  given  by  the  bankrupt,  or  any  other 
person,  at  any  time  before  such  person  became  bankrupt^ 
the  commissioners  or  the  assignees  may  state  the  ac- 
count between  them,  and  one  debt  may  be  set  off  against 
another,   and  the  balance  only  shall  be   paid."     The 
question,  therefore,  is,  Whether  in  this  case  there  was  a 
mutual  credit  between  Nash  and  Marsh  and  Co.  before 
the  bankruptcy  of  the  latter?    The  bills  were  drawn 
by  one  of  the  partners  in  the  house  of  Maj^sh  and  Co., 
and  accepted  by  Nash.     They  were  drawn  for  the  con- 
venience of  the  latter.    Marsh  and  Co.  gave  him  credit  as 
the  acceptor  of  the  bills.    He  had  money  in  their  hands ; 
he   therefore  gave  them  credit.     There  was  a  mutual 
credit  originally  constituted.    If  there  was  once  a  mutual 
credit  constituted  between  these  parties,  was  it  in  the 
power  o{  Marsh  and  Co.  by  any  act  of  their  own  to  put 
an  end  to  that  mutual  credit,  so  as  to  deprive  the  de- 
fendant of  his  right  to  set  off  any  debt  due  from  them  to 
him  against  the  sum  claimed  by  them  or  their  assignees 
from  him  as   acceptor   of  those  bills?     It  cannot  be 
denied  that  if  Marsh  and  Co*  bad  always  kept  the  bills 

in 
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in  their  own  hands  there  wonld  have  been  a  contiauing 
mutnal  credit  between  them  and  the  defendant,  and  that 
the  tatter,  thereiore,  wonld  have  been  entitled  to  deduct 
the  sum  due  to  bim'fl^m  MarA  and  Co.  nt  the  time  of 
their  bankruptcy  from  the  sum  claimed  by  their  assignees 
frtom  him  as  the  acceptor  of  the  bills.  I  think  that 
Marsh  and  Co.,  the  holden  of  (he  bills,  could  not  by 
their  own -act  piitftn  aid  to  the  mutual  credit  originally 
constitdted  between  them  and  the  defendant,  so  as  to 
deprive  the  iHtteT  of  hb  right  to  set  off  any  debt  due 
&om  them  to  him  against  the  sum  claimed  by  them,  or  (in 
the  event  of  their  bankruptcy)  by  their  assignees  from 
him  as  th6  acceptor  of  those  bill*.  This  case  is  distin- 
gaish^e  from  the  two  cases  dted.  In  Ex  parte  HaU{a) 
it  does  not  appear  that  Hale  was  the  drawer  of  the  Inll ; 
no  credit,  therefore,  was  originally  constituted  between 
hiib  And  the  banknipt.  In  Ex  parte  Burton  {b)  the  bill 
was  dratrn  by  Burton  and  accepted  by  De  Franco  and 
Cwea.  Burton  was  one  of  die  petitioners,  and  he  was 
the  person  who  ought  to  have  paid  that  bill  as  between 
him  and  De  Franco  and  Corea.  But  here  Nash  was  the 
person  who  ought  to  have  paid  the  bills.  Upon  the 
whole,  I  am  of  (pinion  that  the  defendant  was  entitled 
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and  Co.  might  have  maintained  an  action  for  mon^  had        1828. 
and  received  to  their  use*     Nash  gives  credit  to  Marsh  ' 

BOLLAND 

and  Co.  for  the  money  in  th^  bands.     Here,  there-        against 

Nash* 

fi>re»  there  was  a  mutual  credit  between  the  bankrupts 
and  the  defendant,  without  the  intervention  of  any  third 
person.  In  Ex  parte  Hale  (a),  there  was  no  immediate 
connection  between  the  indorser  of  the  bill  and  the 
bankrupt.  There  was  no  credit  given  by  the  acceptor 
to  the  indorser.  At  no  period,  as  between  them,  was 
there  a  debitum  in  prsesenti  solvendum  in  fiituro.  In 
Ex  parte  Burton  (£},  it  was  impossible  to  come  to  any 
other  conclusion  than  that  which  was  come  to  on  the 
principle  of  set-off.  Who  were  the  dabtfEurs  on  the  bill 
in  that  case?  De  Franco  and  Corea:  they  were  the 
acceptors  of  the  bill.  Bution  was  the  drawer;  and 
having  money  in  Kensitigton  and  Co.'s  house  when 
they  £iiled,  endeavoured  by  the  petition  to  transfer  his 
right  against  Kensington  and  Co.  to  De  Franco  and 
Corea.  That  case,  therefore,  is  distingubhable  from 
the  present. 

HoLROYD  J.  concurred. 

LiTTLEDALE  J.  There  was  a  mutual  credit  originally 
constituted  between  the  defendant  and  the  bankrupts. 
They  afterwards  pay  the  bills  away,  but  they  are  re- 
turned to  them  by  Martiny  Stone^  and  Co.  If  they  had 
never  parted  with  the  possession  of  the  bills,  there 
would  have  been  a  continuing  mutual  credit.  There 
may  have  been  a  temporary  suspension  of  the  imltud 
credit;  but  it  revived  when  the  bills  again  came  into 
the  hands  of  the  bankrupts  or  their  assignee^ 

Judgment  for  defendant. 

(fl)  3  Vci.  jun.  304.  (h)  1  Botey  B.  C.  32a 


gitUrof  pre- 
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1898. 


The  Kino  against  The  Bishop  of  Ely. 

A    RULE  hftd  been  granted,  calling  upon  the  Bishop 

ptl  a  biihop  to  of  Ekf  to  shew  cause  why  a  mandamus  should  not 

doDoTbun-     issue,  commanding  him  to  allow Finch,  cleik,  to 

inspect  his  registry  of  presentations  and  institutions  to  the 

living  of  Cottaifiam,  in  the  diocese  oTEly,  fiom  the  time 

di<x»".'»r»      of  the  dissolution  of  monasteries,  and  to  take  copies  of 

penon  clumiDg 

the  rigtit  at        them.     It  appeared  by  the  affidavits  that  Finch  and  the 

(bough  ihe         Blshop  of  Elj/  were  adverse  claimants  of  the  right  of 

claimed  that       patronage  of  this  beiieGce. 
right. 

Storh  Serjt.  and  Patteson  shewed  cause.  In  the 
Mm/or  of  Southampton  y.  Graves  [a)  tlie  Court  refused 
to  compel  a  corporation  aggregate  to  allow  an  inspec- 
tion of  their  books  J  and  Lord  Kenyan  said,  there  was 
DO  difference  in  that  respect  between  corporations  aggre- 
gate and  sole.  And  again  in  May  v.  GTsynne  [b)  the 
Court  would  itot  compel  the  Plaintifi^  who  was  u  vestry 
clerk,  to  exhibit  to  the  defendant,  a  parishioner,  certain 
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therefore,  if  he  does  it,  the  book  is  of  a  private  nature        1828. 
for  his  own  information.     The  presentations  themselves      —    „ 
are  the  proper  evidence ;  the  copies  kept  by  the  bishop        agatnu 

Tbe  Bishop  of 

would  not  be  evidence  for  him,  although  they  might  be  Elt. 
evidence  against  him,  being  kept  by  himself.  The 
courts  hate  never  compelled  the  production  of  such  an 
instrument.  If,  however,  they  wo,uJid  be  evidence  on 
either  side,  the  cases  of  Cox  v.  CoppiUf  and  Turner  v. 
Getkin{a)f  are  strong  authorities  against  the  motipn, 
the  dispute  being  a  private  one  between  two. individuals 
as  to  the  right  of  patronage  of  a  benefice. 

S'r «/.  Scarlett  contr^.  In  Gibsoris  Codew^  858.  it  is 
stated  to  be  the  duty  of  the  ordinary  to  make  in  his 
public  register  an  entry  of  all  institutions  for  several 
purposes;  and,  amongst  others,  that  the  title  of  jthe- 
patron  may  not  suffer  by  the  want  of  proper  evidepce 
upon  whose  presentation  it  was  that  institution  was 
given.  The  very  object  of  the  entry,  therefore,  is  to 
furnish  evidence  for  the  patron. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  made  absolute.  The  books  of  a  corppration 
are  kept  for  the  use  of  the  body  at  large,  or  that  of  the 
individual  members,  and  not  for  the  use  of  strangers ; 
so  also  are  parish  books ;  but  a  bishop's  register  of  in- 
stitutions is  kept  for  the  use  of  all  persons  claiming  title 
to  livings  in  his  diocese.  It,  therefore,  differs  from  the 
others,  and  is  of  a  public  nature;  and  although  the 
Bishop  himself  may  claim  tlie  right  of  patronage,  that 

(a)   Vm.Abr.Ev,  (Fb)  pi.  11. 

Vol.  VIII.  I  is 
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ISwB.        is  no  reason  why  another  claimdnt   should  not  have 

TiitKiN«      "™^  ^  **"*  register. 

Th*BUl»pef 

EtT.  Bayley  J.     I  tbhik  tliat  the  drcnmstance  of  die 

bbhop's  claiming  title  cffakes  the  OIk  stronger  in  favour 

ef  this  application;    for  he   should   not,   in   order  to 

gun  a  private  benefit  be  allowed  to  wtthfadld  public 

domita&nts* 

Rule  sbsotote. 


The  Kino  against  Evbrett. 


Ad  infoniutlDn 


INFORMATION  for  unlawfully  soliciting  a  custom- 
uin  goodi  were  house  oBicer  to  neglect  his  duty.  The  third  count 
poricd  into  Stated  that  heretofore,  to  wit,  on  the  6lh  day  of  October, 
from  piru  be-  in  the  8th  G.  4^  at  Hdt,  in  the  county  of  Norfolk, 
Jurmfettat  c*!rtaiu  goods  and  merchandizes,  to  wit,  spirituous 
dutin^id'iM  ''^"©""Si  were  about  to  be  imported  and  brought  into 
Si*''''  'H°ff  Great  Britain,  to  wit,  at,  &c.,  from  parts  beyond  the  seas, 
at  the  lime  of     in  respect  of  which  eoods  and  merchandizes  certain  duties 

com  milting  the 

offence  (herein-  of  customs  would  then  and  there  be  due  and  payable  to 


ETiaiTT. 
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it  was  the  duty  of  JUchard  Hooper^  as  such  persdn  so       1828. 

employed  in  the  service  of  the  customs  of  our  said  lord       

we  King  as  aforesaid,  to  arrest  and  detain  all  such  jtgmmt 
goods  and  merchandises  as  should  within  his  knowledge 
be  imported  and  brought  into  Great  Britain^  which 
upon  such  importation  thereof  would  beoome  forfeited 
to  our  said  lord  the  King  by  virtue  of  any  acts  of  parlia- 
ment relative  to  his  Majesty's  customs  then  in  force, 
and  which  would  then  and  there  be  liable  to  be  seized 
as  forfeited  as  aforesaid,  in  order  that  such  goods  and 
merchandizes  might  be  dealt  with  according  to  law,  and 
that  the  defendant  well  knowing  the  premises,  but  having 
no  r^ard  for  the  lows  and  statutes  of  this  realm,  and 
udawfttlly  devising  and  intending  to  cheat  and  defraud 
oar  said  lord  the  King  in  his  said  revenue  of  the  customs, 
jrfkerwards  00,  Sec,  with  force  and  arms  at,  Sec  did  un- 
lawfiiUy  and  corruptty  solicit  him  lUchardHaaper,  being 
such  person  so  employed  in  the  service  of  the  customs 
of  our  loid  the  king  as  aforesaid,  when  certain  goods 
and  merchandizes  should  be  imported  and  brought  into 
this  kingdom,  which  upon  such  importation  thereof  as 
aibresaid  woaM  become  forfeited  to  our  said  lord  the 
iKin^  by  virtue  of  certain  acts  of  parliament  relative  to 
his  Majesty^s  customs  then  in  force,  and  which  would 
be  Hoble  to  be  seized  as  forfeited  as  aforesaid,  unlawfully 
and  cotttrary  to  the  duty  of  him  Hooper  as  such  person 
■o  emfiojed  in  tiie  service  cf  the  customs  of  our  said 
lord  the  King,  to  forbear  to  arrest  and  detain  the  said 
last^m^tioned  goods  and  merchandizes,  in  order  that 
the  same  might  not  be  dealt  with  according  to  laim, 
whereby  our  said  lord  the  King  might  and  would  be 
then  «nd  there  defrauded  in  his  said  revenue  of  the 
customs,  ia  loontempt,  .&c.    Attbe  S^priog  assizes  for  the 

I  2  county 
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.  1828.      .  county  of  Norfcik  1828,  the  defradant  was  found  guilty 
_    „  on  the  third  count  only,  and  £^f^^  on  a  former  day  in  this 

term  obtained  a  rule  nisi  for  artesdng  the  judgment,  upon 
the  ground  that  it  did  not  appear  in  that  count  that 
Hooper  was  a  person  whose  duty  it  was  to  make  seizures 
of  goods  liable  to  forfeiture.  On  moving  for  the  rule 
he  contended  (the  allegation  being  merely  that  Hooper 
was  a  person  employed  in.  the  service  of  the  customs], 
that  the  law  did  not  cast  upon  all  persons  in  the  sei-vice 
of  the  customs  the  duty  of  making  seizures;  and  that 
although  the  6  6.4.  c.  108.  s.  34.  enacted  that  goods 
liable  to  forfeiture  might  be  smed  by  any  officer  of  the 
army,  navy,  or  marines  duly  authorized  and  on  full  pay, 
or  officers  of  customs  or  excise,  or  any  person  having 
authority  to  seize  from  the  commissioners  of  his  Ma- 
jesty's customs  or  excise;  the  count  did  not  shew  that 
Hooper  was  a  person  coming  within  any  of  the  three 
classes  described  in  that  section.  It  ought  to  have 
shewn  that  Hooper  was  a  person  whose  duty  it  was  to 
make  seizures. 

The  Soliciior-General  and  Shepherd  now  shewed  cause. 
It  sufficiently  spears  that  Hooper  was.  a  person  having 


EvBaKTT* 
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eustbms;   for  by  the  eighth  section  of  6G.4.  c.lOS.        182B. 
***eyeiy  person  employed  on  atiy  duty  or  service  relating       "j 
to  the  customs,  by  the  ofdiers  of  the  c6romissioners  of  his      jgahiu 
Majesty's  customs  (whether  previously  ior  subsequently 
expressed),  shall  be  deemed  to  be  the  oflScer  of  the 
customs  for  that  duty  or  service.'* 

•  Lord  Tenterdkn  C.  J.  The  objiei^tion  must  prevail. 
The  count  alleges  that  R.  Hooper  was  k  persoh  em- 
ployed in  the  service  of  the  customs  of  our  lord  the 
Kin^  and  that  it  was  his  duty  as  such  person  so  em- 
ployed in  the  service  of  the  customs  of  our  said  lord  the 
King,  to  arrest  and  detain  all  such  goods  and  mer- 
dandizes  as  should  within  his  knowledge  be  imported 
into  Great  Britain^  which  upon  such  importation  would 
become  forfeited  to  our  said  lord  the  King  by  virtue  of 
any  acts  of  parliament,  &c.  The  allegation  that  Hooper 
was  a  person  employed  in  the  service  of  the  customs  is 
an  allegation  of  fact  The  allegation  that  it  was  his 
duty  to  seize  goods  which  upon  importation  were  for- 
feited, is  an  allegation  of  matter  of  law.  That  being 
so,  the  fact  from  which  that  duty  arose  ought  to  have 
been  stated  in  the  count.  If,  indeed,  it  could  be  said 
to  be  the  duty  of  every  person  employed  in  the  service 
of  the  customs  to  seize  such  goods,  then  the  allegation 
would  have  been  sufficient  But  it  clearly  is  not  the 
duty  of  every  such  person ;  as,  for  instance,  it  is  not 
the  duty  of  a  porter  employed  in  the  service  of  the 
customs  to  seize  such  goods.  The  case  of  Max  v. 
Boberts{a)  is  in  point;  there  the  count  stated  "  that  the 
defendants  being  owners  of  a  ship  at  Liverpool  bound 

I  3  on 
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oD  a  ravage  from  thence  to  Waterford,  the  pluntiff 
shipped  goods  on  boiard  to  be  carried  upon  the  said 
visage  by  the  defendants,  aiid  to  be  delivered  at  W. 
to  the  plaintiff's  asugns;  and  hereupon  the  plaintiff 
msnred  the  goods  at  and  from  L.  to  W^  and  then 
averred  that  it  was  the  dotj  of  the  defendants^  as  sucb 
owners,  to  cause  the  ship  to  proceed  oh  the  voyage 
firom  L.taW.  withont  deviation  ;  and  ^)^ed  a  breach 
ef  such  daty  by  their  cauimg  the  ship  to  deviate  from 
the  course  of  that  voyage)  after  which  she  was  los^  with 
the  goods ;  and  the  plainti^  by  reason  of  such  deviation* 
lost  his  goodsr  wd  the  benefit  of  his  policy,  &c- ;' '  and 
it  was  held  that  the  count  could  not  be  sustained  Lord 
Elleitboraighf  in  delivering  the  judgment  of  the  Court  ia 
that  case,  says,  *'  The  first  count  of  tbe  declaration 
allies  a  shipment  by  the  plaintiff  of  goods  on  board  a 
vessel  of  which  the  defendants  are  stated  to  be  owners; 
but  it  does  not  proceed  to  state  that  such  goods  were 
delivered  to  or  received  by  the  deteudants,  or  that  tbe 
defendants,  in  any  manner  ever  had  notice  of  the  &ct  of 
such  shipment.  So  that  in  this  coiuittb^  is  not  m^ 
a  want  of  any  words  importing  a  promise  by  the  one 
party  to  the  other,  but  there  is  also  an  entire  absence  of 


EV^RT. 
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pU8t6ai3j  pr  a  person  having  authority  from  ^e  com-        1828. 
missioaerA  of  th^  customs  or  excise.    It  is  not  averrad     J    ~ 

The  Kxifo 

that  ffocp^  w^8  a  perspn  coming  within  any  of  these  agnintt 
dasaea.  Neither  jis  it  averred  that  he  was  a  person  em- 
I^ye4  on  tho  duty  or  service  qf  making  this  seizure,  so 
as  tp  majce  him  an  officer  of  th^  customs  for  that  duty  or 
aervipe  wi(hia  the  statute  6  Q.  4.  c.  106.  s.  8.  The  rul^ 
6x  aripesting  the  judgment  must  be  made  at^lute. 

Rule  absolute. 


Samuel  against  The  Royal  Exchange        ^^s^i 
Assurance  Company. 

COVENANT  on  a  policy  of  assurance  at  and  from  A  vessel  in- 
.  ^  suredfrom 

Sterrd  Leone  to  London^  '*  on  ship,  called  Salmon  sierra  Leone  to 

River^  and  freight,  to  begin  at  Sierra  Leone^  and  endure  upon  which  Um 

upon  the  ship  until  she  shall  have  arrived  at  London  to  endure  until 

and  hath  there  moored  at  anchor  twenty-four  hours  in  moored  in  good 

good  safety,  and  upon  the  goods  until  the  same  be  there  four  hounT'ar 

dischar^red  and  safely  landed."     Averment,  that  whilst  "^***.  ***  ^® 

^  •'  evening  of  the 

the  vessel  was  proceeding  on  her  voyage,  and  before   isth  of  i^e6r«- 

ari/t  and  the 

she  had  been  moored  at  London  twenty-four  hours,  she  captain  having 

-    ,  orders  to  take 

grounded,  and  was  wrecked  and  totally  lost  Second  her  into  Uie 
count  for  a  loss  by  barratry  of  the  master.  Plea,  the  at  ^qytford, 
general  issue>  according  to  the  statute,  that  the  corpor-  ™eM*Uie  d«:k- 

gates.  On  the 
foUowiog  numiiog  he  was  infotraed  at  the  dock,  that  no  order  for  his  admittance  had  been 
received ;  iMit  that  if  it  had,  the  vessel  could  not  be  then  admitted,  on'  account  of  the  quan- 
tity of  ioa .in  the  river.  The  order  was  sent  by  the  Navy  Board  on  the  21st,  but  on  account 
of  the  ice,  the  ship  could  not  be  moved  until  tlie  27th,  and  then,  in  warping  her  towardii 
the  doc^Ef  a  rope  broke,  the  grounded,  and  was  totally  lost.  The  jury  found  that  the  vessel 
remained  at  her  moorings  f^om  the  18^  to  the  27th  of  Febnutry  on  account  of  the  ice,  and 
aot  for  wspt  i9f  an  order  to  enter  the  dock :  Held,  thfit  upon  this  finding,  the  plaintiff  was 
entitled  to  recover,  for  that  the  place  where  the  vessel  was  moored,  not  being  the  place  of 
hervltiBimta  destinalioB,  the  policy  did  not  expire  when  she  had  been  there  in  safety  twenty- 
four  houra;  and  as  the  vessel  remained  at  those  moorings  on  account  of  the  ice,  and  not 
waiting  fat  the  order,  the  underwriteia  were  not  diidiafged  by  the  delay. 

I  4  ation 
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18S8.        Btion  have  not  broken  their  covenants,  or  any  of  them. 

■        At  the  triai  before  Lord  Tmterden  C.  J.,  at  the  London 

qniw  sittings  after  Trinity  term  18S7,  it  appeared  that  the 
EicuAHoi  Salmon  River  sailed  from  Sierra  Leone  for  tlie  port  of 
'**''*'^''*  London  on  the  3d  of  December  1626,  laden  with  teak, 
and  chartered  to  one  Lennox,  who  had  entered  into  a 
contract  with  the  Navy  Board,  to  supply  them  with  a 
cargo  of  teak  to  arrive  before  the  end  of  that  month. 
Or  the  Sd  of  Febmary  1 837,  the  vessel  having  received 
damage  in  a  gale  of  wind,  the  captain  put  into  Dover, 
and  remained  there  under  repair  until  the  13th  of 
February,  During  that  interval  he  came  to  Ixmdon  Sot 
orders,  and  Lennox  directed  him  to  take  the  ship  into 
the  King's  Sock,  at  Deptford,  and  deliver  her  cargo 
there.  In  the  afternoon  of  Sunday  the  18th  of  Febru- 
aty  the  vessel  arrived  at  Deptjbrdy  and  was  moored 
alongside  a  King's  ship,  near  the  dock  gates.  On  the 
following  morning  the  captain  made  inquiries  at  the 
dock-yard  respecting  the  admission  of  his  ship,  and  was 
informed  that  no  bills  of  lading  had  arrived,  and  there 
were  no  orders  to  admit  her;  but  tiiat  she  could  not  under 
any  circumstances  be  then  admitted  on  account  of  the 
quantity  of  ice  in  the  river.  The  cnplaJn  tlien  went  to  Lon- 
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dock-gates,  and  was  totally  lost     It  appeared  also  that        1828* 

many  vessels  laden  with  timber  discharged  their  cargoes 

at  the  place  where  the  Salmon  River  had  been  moored.        agama 

*"  The  RoTAt 

Upon  this  evidence,  it  was  contended  for  the  defend-  Exchavob 
ants,  either  that  the  place  where  the  Salmon  River  was 
moored  must  be  considered  as  the  place  of  her  destin- 
ation, in  which  case  she  had  been  in  good  safety  for 
twenty-four  hours  before  the  los%  or  that  if  it  were  not, 
the  captain  bad  remained  there  an  unreasonable  time, 
and  ooDsequently  the  underwriters  were  discharged. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whe» 
ther  the  Salmon  River  remained  lashed  to  the  King's 
ship  waiting  for  an  order  to  be  admitted  into  the  King's 
Dock,  or  whether  she  remained  there  because  from  the 
18th  to  the  27th  of  February  she  could  not  have  re- 
moved elsewhere  for  the  purpose  of  delivering  her  cargo 
bad  tbe^owner  wished  it,  and  directed  them,  if  they 
thought  she  remained  waiting  for  the  order,  to  find  for 
the  defendants,  otherwise  for  the  plaintifiP.  The  jury 
having  found  a  verdict  for  the  plainti£P,  the  Attorney' 
General^  in  Michaelmas  term,  obtained  a  rule  nisi  for 
entering  a  nonsuit,  against  which 

Campbellf  PoUock^  and  Joshua  Eoans  shewed  cause. 
The  real  question  in  this  case  is,  what  was  the  destination 
of  the  vessel  ?  She  could  not  be  considered  as  moored 
twenty-four  hours  in  good  safety^  until  she  had  been  for 
that  space  of  time  moored  at  the  place  where  her  cargo 
was  to  be  discharged.  Suppose  tlie  captain,  in  conse- 
quence of  adverse  winds,  had  anchored  at  Gravesend^ 
and  remained  there  twentv-four  hours,  it  is  clear  that 
the  underwriters  would  not  have  been  discharged,  al- 
though Gravesend  is  in  the  port  of  London.     The  only 

circum- 
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circHBUCsnce  iipoa  wbicli  an^, argument  can  be  raised 
ii,  tbat  oa  Mond^  UwISUi.qE  i^^irttarjb  tl>e  atder  for 
adaiMiiigitbfl  lMm9^  Siwr  into  ^e  King's  Dock  bad 
not  arrived.  If  between  the  IStb  and  tbe  9iat  of 
February,  when  the  order  arrived,  the  river  had  been 
opaoh  so  that  th4..eUip  might  hyve  proceedefi  on  her 
lOjBgit  th«  4^j  wowJd  have  been  unreastwabie,  and 
the- u|u)enriritei«  Hach^icgeA;  but  the  jury  have  reliaved 
Uh  plaintJffifOKi.tbatdijSculty*  by  fiodigg  that  froiQ  dw 
Ifttb,  tat  ith«  27t|i,  tli«  4tal«  of  tbe  river  was  such  that  the 
veaacl  DQuJd  Bfltitftve  been  inqv^ct  vith  safe^. 

Sit.  J,  StmielU  liOdS^seutguei  Sejjt.  coatrL  The  plain- 
tiff in  thia  caw.  ought  tft  baiw  beep  noosuUed  oa  two 
grounds^  Firsu,  the  abip  was  loopred  in  good  safety 
tweiUy-ibuc  hours  before  (lie  loss,  Secondlyi  the  delay 
at  Ikplfitrd  vaa  unFeasonable,  aud  the  policy  thereby 
nndaMdiVCud.  Had  the  eaptain. arrived  in  the  river 
dtMJqedi  to  taiy  partieular  dock,  (ibe . underwriter  would 
have  reRiaiasd  liaUe  until  tike  vfi$9el  could  by  rea«on- 
able  diligence  b»  placed  ia  that  dodJc  u.good  safety. 
But  here  the  vessel  was  not  deenqad  to  aiif  pivrti^ar 
part  of  the  port  of  London.     No  doubt  ibe  captain 


IN  THE  NiKTH  YZMB  OF  GEORGE  IV.  IfB 

▼esseb  frequently  disdiarge  their  cargoes^  it  mnst  bo  ISMl 
considered  as  tbel  fdace  of  bis  destination,  and  tbea  tbe  — — * 
vessel  had  been  moored  in  good  safety  twenty-four  hours        agahat 

,  ,  The  RoTAL 

before  the  loss.  Bxchamoi 

Lord  TENTEsnEN  C.  J.  Upon  the  whole,  i  ani  of 
opiaioa  that  this  rule  ought  to  be  discharged.  It  has 
beeB  eontended,  that  his  Majdsty's  dod^  at  Depi/Ml 
cannot  be  considered  as  the  place  of  destination  of  the 
Salman  Biver.  But  upon  tbe  evidence,  I  think  it  was 
the  place  of  her  destination.  The  aaiKter  waa  ordered 
to  take  her  there^  and  he  came  up  the  river  intending  to 
go  there.  It  is  true  that  at  that  time  he  had  no  Kght  to 
(enter  the  dockland  it  was  quite  uncertain  whether  per- 
mission to  do  so  would  be  granted  or  not  He  arrived 
in  the  evening  of  Sunday  the  18th  of  February;  of 
course  he  could  not  then  go  into  the  dock,  and  on  the 
Monday  he  found  that  no  orders  for  his  admission  had 
been  received ;  and  if  at  that  time  the  vessel  could  have 
gone  in,  her  detention  at  the  moorings  would  have  been 
improper,  and  the  underwriters  thereby  discharged. 
Tlat  question  of  &ct  I  left  to  the  jury,  and  they  found 
that,  the  vessel  did  not  remain  at  Deptford  for  want  of 
an  order  to  enter  tbe  dock,  but  because  she  could  not 
be  safely  moved  to  any  other  part  of  the  river.  Another 
point  made  was,  that  the  place  where  the  vessel  was 
moored  must  be  considered  as  her  place  of  discharge,^ 
because  some  vessels  do  in  fact  discharge  their  cargoes 
thei^  But  it  was  manifest  that  there  never  was  an 
intention  to  discharge  her  cargo  there,  the  Orders  to  the 
master  being  to  take  her  into  the  King's  dock.  Thai 
ground  of  defence  therefore  fails ;  and  as  the  delay  would 
only  be  improper  if  the  vessel  could  have  gone  to  some 

other 
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otiier  place  of  discharge  in  the  river,  I  think  that  the 
plaintiff  is  entitled  to  retain  the  verdict  found  in  his 
&TOur. 

MoLROYD  J.  (a)  It  seems  to  me  that  the  question  is 
concluded  by  thefindingof  the  juiy,  that  the  state  of  the 
river  prevented  the  removal  of  the  ship  from  the  18th  to 
the  27th  of  Febnutnf.  Under  such  circumstances,  there 
could  be  no  improper  delay,  and  there  is  no  ground  for 
considering  the  place  where  she  was  lying  as  the  place 
of  her  ultimate  destination. 

LittlEdai-K  J. -ctociirred. 

Kale  disdiarged. 

(a)  Sof/ley  3.  bad  gone  lo  Cbamben. 


Mag  13th.  Brazier  against  Jones. 

In  an  icUon  HPHIS  was  BU  QCtioH  against  the  Marshal  of  K.  B. 

ibnbal  for  an  for  an  escape.     The  first  count  of  the  declaration 

dantion  al-  Stated,  Uiat  before  the  committing  of  the  grievances,  &c. 


legcd,  ihaL 


[livers  difTerences   nnd  disputes  had   nrisen   : 
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order  to  put  an  end  to  them  it  was  mutually  agreed        1828. 
upon  by  ^nd  between  plaintiff  and  fV.  B.  that,  all  the  ' 

said  matters  in  difference  should  be  referred  to  certain  agamu 
persons,  to  wit,  &C;  and  thereupon  in  pursuance  of 
such  agreemqnt  plaintiff  and  fV.  B.  on,  &c.  di4  .by 
mutual  bonds  of  submission,  bearing  date,  &c.  submit 
themselves  to»  and  bind  themselves  to.  abide  the  award 
of  the  said,  &c.  concerning  the  said  matters  ,in  difference 
under  the  terms  and  upon  the.  conditions  more  par* 
ticularly  set  forth  in  the  respective  conditions  of  the  said 
bonds  of  submission.  That  ^the  arbitrators  afterwardsy 
to  wit,  on,  &c.  did  amongst  other  thmgs  award,  that 
TF.  B>  should  pay  to  the  plaintiff  (>m,  &^.^  the  .,num  of 
3B5^  &€•;  jof  #11  which  premises  W.  B.  had  notice. 
And  plaintiff  for  having  performance  of  the  award,  pro- 
cured the  bond  of  submission  entered  into  by  W.  B.  to 
be  made  a  rule  of  C.  P.  And  because  the  award  was 
afterwards,  to  wit,  on,  &c.  so  far  as  concerned  the  said 
jr.  B,  wholly  unperformed;  and  , because  the  day  as- 
signed  for  payment  of  the  said  sum  of  money  in  the 
award  mentioned  had  long  since  elapsed,  the  plaintiff 
on,  &c.  sued  and  prosecuted  out  of  the  C.  P.  a  writ 
directed  to  the  defendant,  ( fV.  B.  then  and  there  being 
in  the  custody  of  the  defendant  as  Marshal  of  K.  B.) 
commanding  him  to  attach  IV.  B,  so  that  he  might 
have  his  body  before  the  justices  of  C.  P.  at  Westminster 
on,  &c  to  answer,  &c.  And  W,  B.  being  and  remain* 
ing  in  custody  of  the  defendant  as  such  Marshal,  upder 
and  by  virtue  of  the  said  attachment  afterwards,  to  wit, 
on,  &c.  was  duly  brought  before  Sir  S.  Gaselee^  Knight^ 
then  and  now  being,  &c.  at  his  chambers,  &c.  in  his 
own  person,  in  custody  of  the  ^id  defendant  <a8  sooh 
JSdarshal,  by  virtue  of  a  writ  of  habeas  corpus  dii*ectad 

to 
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to  the  (lefendHit;  and  W.  B.  was  tben  and  tliere  com- 
Biiued  by  Sir  &  G.  te  the  custody  trf'tfae  Warden  of  the 
FtMt  in  contenpt,  for  the  Doi)-pa;m«it  of  tfae  said  sum 
otS6Bl.,  &C.  And  W.  B.  being  and  remaining  in  cus- 
tody of  ibeaaid  Warden  afterwards,  to  wit,  on,  &c.  was 
brought  before  Sir  V.  jLAjl/etUif,  Kniglit  tben  and  now 
being,  ftc  at  his  cfaawbers  in,  &c  in  his  own  person 
in  custody  oF<tbe-Baid  Warden*  by  viitne  of 'another  writ 
of  habeas  corpus;  and  tiie  aaid  ff.  B.  was  tlien  and 
there  ooannitted  ■  I7  i&e  said  Sir  <?'.  ii.  to  the  custody  of 
the  defeodant  as  tucb  Marshal  as  ef<»«sud,  charged 
with  the  said  oont^npt;  md  ibe  defendant  tben  and 
there  look  the  said  W/ B.  into  his  custody,  &c.  wid 
aftn-wards,  to  wit,  on,  Stc.  voluntarily  suffered  and  per' 
milted  bim  to  eseape.  TIm  second  count  stated,  that 
W.  B.  on,  Sec.  had  been  duly  committed  to  the  custody 
of  the  Warden  of  the  Fleet  by  Sir  S.  G,  in  contempt 
ftir  the  noD-piqnnent'of  the  sum  of  S85I.,  -&c.  pursuant 
to  the  said  award  so  made  as  afbrcsaid,  and  the  bond 
ef  suhmisiion  to  the  said  aw«d,  and  the  condition  tbere- 
ander  written  and  entered  into  by  the  said  W.B.;  and 
the  aabmiasioa  between  the  said  plaintiff  and  the  said 
W.  B.  tnentioDed  in  tlie  said  laslr-ineationed  conditim, 
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the  submission  would  ncyt  appear  to  be  Hititual,  end^  con-        1828* 
sequent^^  the  award  coBldnot  be  biodkig.    The  Lord       I      ^ 
Chief  Justsee  Ksetred  this  |>oiift.     It  then  appeared  tkut        ''S''*^ 
the  afward  was  nbtioMde'  whhin  the  time  origibally 
limited,  but  there  was  an  hfukmemeut  on  Ihe  bond, 
bearing  date  before  the  eacpiration  ^f  that  time,  ^hereby 
it  was  enhrged,  and  the  award  Was  made  within  the 
enlarged  time.    This  indorsemMt  was  ftfoved  to  be  in 
the  hnnd-wtiting  of  the  arbitrator,  bat  no  avideiiae  was 
given  of  its  being  written  at  thetime-  of  its  data     The 
Lmd  Chief  Justice  held  thiaft  such  evidente  tsas  not 
necessary^  and  the  award  was  read.    The  plaindff  then 
gave  ih  evidence  a  rule  of  C  P.,  making  the  sub* 
misMn  a  rule  of  court,  the  r-ale  nisi  and  the  rale 
absolute  tot  tin  attachment;  'the  issuing  of  the  attaeh- 
m^t,  and  the  (K$ommitmeht  of  1F^  Bi  for  the  'contempt, 
by  a  Judge  at  cfadmbers,  as  alleged  in  the  d^lanition, 
and  the  sobs^qoent  escape  df  the  prisoner.     For  the 
deftodlEmt  k  WHS  ob^ted,  that  this  eommitment  wtts 
iU^al,  "for  that  it  ought  to  have  been  by  the  Court,  alnd 
not  by  a  Judge  at  ehsmbers.    This  'point  was  reserved 
l^  the  Lord  Chief  Justice;  and,  subjeet  to  the  questions 
reserved,  the  esse  wits  teft  to  the  jury,  who  feund  a  vet^ 
diet   fet   the   plaintiff,   with   nominal   datmages*     In 
Michaelmag  tefrm  a  rule  nisi  for  entering  a  nonsuit  was 
granted,  against  which 

Sir  J.  Scarlett  atul  Patteson  shewed  cause.  It  was  not 
lieoessary  for  the  plaintiff  in  this  case  to  prove  his  exe- 
cution of  the  bond  of  submission.  All  the  allegations 
respecting  those  preliminary  matters  were  unnecessary, 

and  the  declaration  would  have  sufiS()ed  had  it  merely 

stated 
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1828.        stated  the  rule  of  court  for  an  attachment,  and  the  com- 
'  mitment  npon  it.     The  case  of  Ferrer  v.  Ovm  (a)  was 

aganui  y^iy  dJSereDt ;  the  actioD  was  brought  upon  the  award, 
and  the  phuntifT  was  boDDd  to  shew  that  the  award  was 
made  upon  sufficient  authority.  Here  the  proceeding  is 
&unded  upon  thejudgmentoftheCourtofCP.;  and,  even 
supposing  that  judgment  to  bave  been  wrong,  the  Marshal 
cannot  be  relieved  on  that  ground.  IBaj/ley  J.  There  is 
not  in  this  declaration  any  allegation  of  an  application  to 
the  Court  of  C.  P.  for  an  attachment  against  fV.  B. 
for  nonperfcH-mance  of  the  award ;  there  does  not,  thei'e- 
for^  appear  to  have  been  any  adjudication  upon  which 
the  writ  of  attachment  issued.  Lord  Tmierden  C.  3. 
When  you  declare  against  the  Marshal  for  an  escape 
out  of  execution,  you  always  state  the  judgment  as  well 
as  the  writ]  The  first  count  certainly  does  not  state 
any  order  of  the  Court  for  issuing  the  attachment,  but 
it  states  that  it  dufy  issued ;  and  the  second  count  begins 
by  stating  that  fV,  B.  had  been  dul^  committed  to 
prison.  Now,  sufficient  evidence  of  a  due  commitment 
was  given.  All  the  rules  of  court  were  given  in  evi- 
dence, and  as  it  was  proved  that  the  Court  of  C.  P. 
had  made  an  order  for  enforcing  the  awani,  the  previous 
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GunuTf  and  Campbell  contra.  It  is  admitted,  on  the  1898. 
other  side,  that  no  sufficient  evidence  was  ffiven  of  the  — ^» 
submission  to  arbitration,  and  it  is  very  doubtful,  whe-  ofpunu 
tber  the  proof  of  the  enlargement  of  the  time  was  suffi- 
cient The  caie  of  a  petitioning  creditor's  debt  is 
somewhat  analogous,  and  that  must  be  shewn  to  have 
existed  at  the  time  of  the  bankruptcy.  Now,  it  was 
necessary  for  the  plaintiff  to  shew  how  he  had  been 
damnified,  in  order  to  maintain  an  action  against  the 
Marshal ;  and  as  the  declaration  did  not  set  forth  any 
rule  of  court  for  the  issuing  of  the  attachment,  it  was 
incumbent  on  the  plaintiff  to  prove  the  submission,  in 
order  to  make  out  that  he  was  entitled  to  have  an 
attachment  against  W.  B,  Secondly,  the  commitment 
by  a  judge  at  chambers  was  illegal ;  and  unless  a  party 
is  lawfully  in  custody,  no  action  lies  against  the  Mar- 
shal for  an  escape.  Sogers  v.  Jones  (a).  (They  were 
then  stopped  by  the  Court.) 

Lord  Tenterden  C,  J.  The  first  point  is  the  only 
one  upon  which  I  propose  to  say  any  thing  at  presents 
viz.  whether  the  plaintiff  having  averred,  but  not  having 
given  evidence  of  a  mutual  submission,  failed  to  prove  a 
material  allegation.  The  answer  given  is,  that  the 
allegation  was  wholly  unnecessary,  and  that  sufficient 
remains  if  it  be  struck  out,  for  that  as  against  the 
marshal  proof  of  the  order  of  the  Ck>urt  of  C.  P. 
for  the  attachment  was  sufficient.  If  the  declaration 
had  commenced  by  a  statement  of  that  order,  I  should 
have  been  inclined  to  think  it  sufficient ;  but  there  is  no 
allegation  that  the  Court  made  an  order  for  the  at- 

(a)  7  B.  *S-  a  80. 
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tacbinent.  The  averment  is,  that  the  plaiDtiff  sued  and 
prosecuted  out  of  the  Court  of  C.  P.  a  writ,  conunsud- 
iog  the  defendant  to  attach  ff.  B^  so  that  it  would 
sppeac  to  he  the  act  of  the  party.  Then  it  w«s  urged 
that  proof  of  the  rul«  for  the  attachment  sufficed,  with' 
(Hit  proof  of  the  mutual  si^misaion ;  according  to  which 
a^;unieiit»  want  of  proof  of  matter  alleged  is  to  be  com* 
penaated  by  proof  of  matter  not  alleged.  I  think  that 
would  be  q.  most  dangerous,  iiloctrine.  Suppose  neither 
d|e  tJiing  averred  uor  the  niaUer  not  averred  wece 
proved,  atiU  there,  could  be  no  motion  in  arrest  of  judg- 
ment,  fiir  aftw  verdict  it  would,  b^  a&Bumed,  that  all 
the  allegaUons  of  the  decUration  had  been  proved.  On 
this  ground,!  think  that  the  rule  tor  entering  a  nonsuit 
Qjtist  i)e  made  absdute. 

Bayux  J,  In  an.  action  foi:  an  escape^  the  plaintiff 
must  aver  and  shew  in  evidence,  not  only  the  escape  of 
the  prisoner,  but  that  he  was  previously  lawfully  de- 
taioad.  Here,  nothing  analogous  to  «  judgment  is 
a^eged,  but  certain  otl^er  matten^  entitlitig>the  plaintiff 
to  an  attachment  are  shewn.  Thus  the,  award  is  stated, 
but  that  would  nut  suffice  unless  made  upon  die  mutual 
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HoLROVD  J.     Although  if  the  rule  of  the  Court  of        1828. 
Common  Pleas  for  the  attachment  had  been  made  the        """^ 

Biuiixft 

foundation  of  the  plaititifiTs  action,  proof  of  it  might        agahui 
have  sofiiced,  still  as  that  was  not  done,  but  other  things 
were  relied  on  in  the  declaration,  the  plaintiff  Was  bound 
to  give  legal  evidence  of  them. 

LriTLEDALE  J«  It  was  in  the  option  of  the  party  to 
begm  his  dedsnration  with  the  rule  for  the  attachment,  or 
to  state  the  preliminary  matters,  and  the  issuing  of  the 
attachment,  without  mentioning  the  rule.  I  think  that 
on  is  motion  in  arrest  of  judgment,  either  form  would 
liave  sufficed.  But  here  the  question  is  not  as  to  the 
form  of  tbe  declaration,  but  as  to  the  proof  of  the 
ail^^tions.  And  this  does  not  come  within  any  of  the 
cases  as  to  omitting  proof  of  superfluous  allegations, 
for  in  all  of  them  there  was  proof  of  the  material  things 
alleged.  Here  the  evidence  relied  on  was  of  a  matter 
not  alleged.  Nor  can  the  rule  for  the  attachment  be 
considered  as  evidence  of  the  preliminary  matters,  for  it 
appears  to  have  been  made  upon  reading  certain  affi- 
davits, the  contents  of  which  were  not  shewn.  There 
was  no  evidence  that  those  affidavits  related  to  the  pre- 
limmary  matters  alleged ;  the  rule,  therefore,  could  not 
be  proof  of  those  matters. 

Rule  absolute* 
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LovicK  against  Crovdeh  and  Another,  late 
Sherifis  of  the  Cit^  <^  London, 


lo  Uartk,  the 

tlien*heriffi 
of  XoMfm 
•aiwdtbegoodi 


tion  erediloT 
directni  the 
■herifli  not  (o 
oil,  utd  the 


dineled  lo  tbe 

■beriBa  olLtn- 
dm:  Held, 
tbit  the  Utter 
were  bound 


''PHIS  was  an  action  against  the  defeadaats  for  a  &be 
retttro  to  a  writ  of  fieri,  facias  isiued  against  the 
■gpoda  of  one  Harruon.  Flea,  not  guilty.  At  tlie  trial 
before  iMvd'TenUniex  C.  J.  at  the  Londoa  sittings  after 
TriniMf  tttm  1827*  it  appettod  tbat  the  plaintiff,  having 
recovered  judgment  against  Harrison,  sued  out  a  fi-  fa. 
a^iost  the  goods  of  Harrison  on  the  2d  of  November 
1825,  and  that  the  defendants,  being  at  that  time  sheriffs 
otLomdorit  ootbe  I2thof^oiKin£er  returned  nnlk  bona; 
tliat  Hat-n'ton  carried  on  the  business  of  a  wine-merchant 
io  FUet  Markety  and  at  the  time  whea  the  writ  was  de- 
livered to  tlie  defendants  there  were  large  tjuantities  of 
ffine  on  his  premises.  It  appeared  further,  that  down 
to  the  2d  of  Naoember  1825,  the  business. was  carried 
oa  on  Harriton's  account,  the  clerks  Ql  vervants  always 
accounting  to  him  for  the  monies  ireoeived.  On  the 
of  ihe  defendants  it  was  iimved.  that  on  the  31st  of 
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!% 


.fi.  fit.9  bad  sued  oat  a  ca.  sa.  against  Harrisons  and  that 

Harrison^  having  afterwards  become  bankrupt,  he  had 

proved  his  debt  under  the  commission.     Upon  these        o^anut 

facts  it  was  conceded  by  the  defendants'  counsel,  that 

M^Nab  having'  allowed  Harrison  to  have  the  oontroul 

of  the  property  for  so  many  nonths,  the  defendants,  if 

they  had  been  sheriffs  of  London  at  the  time  when  the 

writ  issued  at  the  suit  of  M^Naby  would  have  been  bound 

to  take'  notice  that  the  first  execution  was  fraodulent, 

and  to  levy  under  the  plaintiff's  writ ;  but  it  was  eon^ 

tended  that  they  having  oome  into  offioe  after  Hezmni's 

goods  had  been  seiased  under  Jlf^JVb&'s  execotbo,  could 

not  be  presumed  to  have  any  knowlec^e  of  the  facta 

attending  that  execution;  and  that  finding  an  officer 

already  m  possession,  tliey  were  not  bound  to  make  any 

enquiry.    It  was  further  contended,  that  the  phiintiff  had 

waived  his  right  of  action  against  the  defendants,  by 

suing  out  a  ca.  sa.  against  Harrisonj  and  proving  under 

bis  commissic^.    Lord  Tenterden  C«  J.  directed  the  jury 

to  find  a  verdict  for  the  plaintiff  for  259/.  Is.  BeL^  the 

value  of  Harrison^s  goods,  and  gave  liberty  to  the  de* 

fendants  to  move  to  enter  a  nonsuit.    A  rule  nisi  having 

been  obtained  by  Oumey  in  last  Michaelmas  term. 

Sir  J.  Scarlett  and  PbUt  now  shewed  cause.  As  soon 
as  the  first  fieri  facias  was  executed,  and  the  officer  of 
the  sheriff  was  put  in  possession,  the  goods  seized  were 
in  custody  of  the  law ;  but  as  soon  as  the  plaintiff 
{M^Nab)  in  that  execution  permitted  Harrison  to  con- 
tinue to  have  the  controul  of  the  goods,  and  to  appear 
to  the  world  as  the  owner,  he  assented  that  the  goods, 
which  for  a  time  had  been  in  custody  of  the  law,  should 
be  restored  to  Harrison.    They  thereby  again  became 

K  3  Har^ 
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Harrisotfa  property,  and  the  defendants,  to  whom  a 
fieri  fiicias  was  subsequently  delivered,  were  bound  to 
aeiee  them.  Although  the  defendants  were  not  sheriffs 
at  the  dme  when  the  first  execation  issued,  it  was  their 
duty  to  enquire  of  the  officer  in  possession  into  the 
circumstances  attending  it ;  and  if  they  had  done  s<^ 
Hctej  would  have  heen  informed  of  &cts  which  rendered 
that  execution  null  and  void.  Besides,  in  London,  the 
secondary,  who  acts  under  different  sheriffs  in  sufr- 
cession,  has  the  execution  of  writs,  and  the  defendants 
must  through  him  have  known  all  the  facts.  The  plain- 
tiff has  not  waived  his  right  of  action  bysuingoutaca.'sa. 
Mtd  proving  under  the  commission.  A  cause  of  action 
accrued  to  him  by  the  defendants'  breach  of  duty,  and 
the  plaintiff  has  not  released  it. 

Gwnetf  and  Conn/n  contr^.  There  was  no  evidence 
to  shew  that  the  secondary  was  a  permanent  officer. 
Here  the  sheriffs,  who  seioed  under  the  first  execution, 
remained  continually  in  possession  down  to  the  lime 
when  the  second  execution  look  place.  .  The  goods 
were  than  in  custody  of  the  law.  The  defcndants,  who 
afterwards  came  into  office,  cannot  be  presumed  to  have 
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his  person,  and  wHved  M  right  of  action  ag&inst  ttfe        lSt6. 
defendants.  ' 


Lord  Tbktirdsn  C.  J;  It  seeni»  to  liave  boem  CM- 
ceded  at  the  trial,  that  if  the  same  persons  who  filled  the 
office  of  sheriff  in  March,  when  the  first  execution 
issoedy  had  filled  it  in  November^  tliey  would  have  been 
botad  to  levy ;  and,  consequently,  if  the  defendants  imi 
filled  the  office  at  those  times^  they  would  hatis  been 
liaUe  in  this  action.  Bat  it  was  said  that  the  gobds, 
haying  been  seized  fay  the  fbiiner  sberifik,  were  ki 
custody  of  the  law,  and  diat  they  could  not,  tfaareibre, 
be  seised  by  the  defendants.  It  seems  to  me,  that  they 
were  not  in  custody  of  the  law  at  the  time  when  the 
fieri  fkcias  at  the  suit  of  the  plaintiff  was  sued  out;  thay 
Were  in  custody  of  the  sheriff's  officer  by  virtue  of  legal 
proeeta  firandnlently  kept  on.  The  first  fieri  finiaa  wils 
saedoiitx«tumahlein£i»/^term*  The  sheriff  was  never 
ruled  tar  return  the  writ,  and  he  made  no  return,  ffor* 
rimm  continued  in  possession,  and  carried  on  the  business 
as  naval  so  far  as  his  failing  circumstances  permitted. 
When  the  plaintiff's  writ  came  to  the  defendants,  and 
they  found  the  officers  of  the  former  sheriffs  in  pos- 
session^ it  became  their  doty  to  enquire  by  what  autho- 
rity they  were  tbere.  I  think  the  law  does  impose  on  a 
sheriff  the  duty  of  making  siicfa  enquiry.  The  pos- 
session of  the  former  sheriff  is  no  more  than  the  pos- 
session of  any  third  person  would  be  under  a  bill  of 
sale  (a).  Now,  if  a  party  be  in  possession  of  goods 
apparently  the  property  of  a  debtor,  the  sheriff,  who 
has  a  fieri  facias  to  execute,  is  bound  to  enquire  whether 

(«)  Prw,  in  Cha.  286,  287. 
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1SS6.  the  party  in  possession  is  so  honk  fide;  and  if  he  find 
the  possession  is  held  under  a  fraudulent  bill  of  sale,  he 
is  bonnd  to  treat  it  as  null  and  void,  and  levy  under 
^e  writ.  The  role  for  entering  a  nonsuit  mutt  be 
discharged. 

Bayley  J.  There  cannot  be  any  doubt  that  these 
goods  were  liable  to  the  plaintiff's  execution.  Where 
•  plaintiff  sues  out  execution,  and  seizes  under  a  fieri 
fiicias  the  goods  of  hts  debtor,  and  suffers  diem  to 
remain  long  in  the  debtor's  hands,  a  subsequent  exe- 
cution creditor  may  treat  the  goods  as  the  goods  of  the 
debtor.  The  only  question  is,  does  the  change  of 
sheriff  make  any  difference?  Being  apparently  the 
goods  of  Harrison,  the  defendants  ought,  primfi  facie, 
to  have  seized  them  (a).  But  it  is  said  that  tbe^  ought 
to  have  forborne  seizing  them,  when  th^  found  the 
officer  of  the  late  sheriffs  in  possession.  I  think,  how- 
ever, that  it  was  tlie  duty  of  the  defendants  to  ask  to 
see  the  warrant;  and  if  they  bad  done  so,  they  would 
hare  found,  from  the  date  of  the  warrant,  that  there  had 
been  gross  delay,  and  then  they  would  have  been  bound 
.  to  treat  the  first  execution  as  Irandutent  and  void,  and 
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HoLROTD  J.  I  think  the  plaintiff's  right  of  action,  1828. 
if  he  had  one,  is  not  destroyed.  The  goods  were  not 
in  custody  of  the  law  at  the  time  when  the  second  .  ^^^^ 
execution  issued.  They  were  originally  the  goods  of 
Harrison:  and  the  first  execution  by  M^Nab  being 
-wholly  null  and  void,  they  remained  the  goods  of 
Harrison^  notwithstanding  that  execution,  and  were 
liable  to  be  seized  by  the  plaintiff,  or  any  subsequent 
execution  creditor. 

Rule  discharged. 


The  King  against  The  Justices  of  Monmouth- 
shire. 

A    RULE  nisi  had  been  obtained  for  a  certiorari  to  Where, upon •» 
remove  into  this  Court  an  order  of  two  justices  of  ^  ord«^  ra- 
the conn^  of  Mimmouthj  for  the  removal  of  James  Lemis^  ^iVt^ictdioM 
his  wife   and  family,  from  the  town  of  Usk  to  the  J^^^JjJJj 
parish  of  Langam  XJcha^  and  ail  orders  of  sessions  ^^J^^^T* 
made  thereon  or  in  relation  thereto,  in  order  that  the  oftheapp«d 

ftbould  be  ad- 

order  of  removal,  and  also  an  order  of  sessions  for  ad-  journed;  ooeof 
jouming  the  hearing  of  the  appeal  against  the  same  order^  voted  in  favour 
might  he  quashed.    It  appeared  by  the  affidavits,  that,  on  ent  paritb, 
the  hearing  of  the  appeal  at  the  Epiphany  sessions  1828,  inh^ittnt  of 
there  were  four  magistrates  present.     One  of  these  was  Jjjjfii^jjl^'  f^" 
the  removinir  justice,  and  a  rated  inhabitant  for  the  relief  ■  <^«rtior«ipi  to 

°  •'  remore  the  or- 


of  the  poor  of  the  town  of  Udc.     He  and  one  other  of  derof  teeeioni, 

\  in  order  that  it 

the  magistrates  voted  for  the  respondents,  and  the  other  and  the  original 

order  of  re- 

two  justices  for  the  appellants.   The  chairman  announced  moral  might  be 
that  the  court  were  equally  divided.     The  counsel  for  refuMd/on  the 

ground  that* 
even  if  the  order  of  tessiont  were  erroneous,  this  Court  had  no  jurisdiction  to  reriew  it. 

the 
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the  fq>pellaiit8  moved  tlie  court  to  qoash  the  order  of 
removal,  oa  the  grouod  that  die  respondents  had  cot 
made  oat  their  case.  But  the  court  made  an  order 
that  the  af^ieal  ibinrid  be  adjouraed. 

BiuteU  Sujt.  and  IVatstm  now  shewed  cause.  This 
Court  is  not  a  court  of  error  to  revieic  the  judgment  of 
the  court  of  quarter  sessions.  It  is  tru^  that,  in  Rer 
V.  Gudridge^a),  it  was  held  that  a  magistrate,  a  rated 
inhabitant  of  the  parish,  ought  not  to  vote  on  the  de- 
termination of  an  appeal  against  an  order  for  the  allow- 
ance of  overseers'  accounts,  or  even  on  a  question  as 
to  granting  a  case  for  the  opinion  of  this  Court  But 
in  that  case  tlib  Court  only  decided,  that,  nnder  the 
drcumstanoes,  the  writ  of  cerUorari  ought  not  to  have 
issued  for  removing  into  this  Court  an  order  of  ses- 
sions made  under  such  circumstances.  In  Rex  v.  The 
Justieet  of  Leicetterskitv  (b),  the  Court  refused  to  grant 
a  mandamus  to  tiie  justices  at  sessions  to  hear  an  ap- 
peal against  an  order  of  removal,  after  judgment  given 
by  them  and  entered  by  the  clerk  df  thepeaCe  fbr  qtiash- 
ing  the  order,  the  application  being  made  on  the  ground 
that  justices  at  sessions  were  divided  in  opinion,  and 
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majority  of  the  coart,  quashed  ^e  order  of  removal.       18S8. 
The  sessions  hayixig  deeded  the  caaei  this  Court  refused     ^   ^ 

xn  Kiva 

to  irraiit  a  aaodamn^  on  the  irround  that  this  Court       Hama 
was  not  a  court  of  error  from  that  court ;  that  it  might    MomtoinM- 
compel  the  court  of  quarter  sessions  by  mandamus  to 
baar  and  decide  the  appeal9  but  when  they  had  so 
determined  jt,  this  Court  could  not  compel  them  to 
correct  their  ju^ment  if  it  appeared  to  be  erroneous. 

Campbell  and  Matde  contr^.  It  must  be  conceded 
that  this  Court  is  not  a  court  of  error  to  review  the 
decisions  of  the  court  of  quarter  sessions ;  but  here  the 
court  of  quarter  sessions  have  made  the  order  of  adjourn- 
ment without  having  any  jurisdiction  so  to  do.  There 
were  two  good  votes  in  favour  of  the  appellants,  and 
mily  one  good  vote  in  favour  of  the  respondents.  The 
vote  of  the  magistrate  who  was  interested  was  a  nuUityi 
J%e  Parish  of  Gr^  Charie  v.  KetmingUm  (a),  Bex  v* 
Ya3rpole{i}f  the  ca^  of  Fatkam  TyMng{c)»  And  if 
that  be  so^  then  tha  oply  judgment  which  the  court  had 
jurisdictioa  to  pronounce,  was,  that  the  order  of  removal 
be  quashed. 

Lord  Tekterdbn  C.  J.  This  rule  must  be  dis** 
charged.  Bat  I  wish  to  have  it  clearly  understood  that 
in  doing  so  we  do  not  in  any  degree  intend  to  sanction 
a  magistrate's  voting  in  any  case  in  which  he  is  in- 
terested. This  is  an  application  to  the  Court  to  quash 
an  order  of  sessions  made  for  adjourning  an  appeal,  on 
the  ground  that  upon  the  question  whether  the  order  of 
removal  should  be  confirmed,  the  justices  were  equally 

(fl)  2  Str.  1173.  {b)  4  T.  R.  71.  (c)  2  Salk,  607. 

divided 
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18S8.  divided  in  fact,  though  it  is  alleged  that,  in  point  of  law, 
_~~~"        two  were  for  quashing  the  order,  and  one  only  for  con- 

a^ninK  firmincU;  because  it  is  contended  that  the  vote  civen 
MoMKDUTii.  by  one  of  the  justices  for  confirming  the  order  was  a 
nullity,  and  therefore  the  sessions  ought  to  have  quashed 
the  order  of  removal,  and  not  to  have  adjourned  it. 
The  late  decisions  establish,  however,  that  we  cannot 
assume  to  ourselves  the  jurisdiction  of  a  court  of  error, 
and  revise  the  judgments  of  the  court  of  quarter  sessions. 
It  is  said  that  the  conrt  of  quarter  sessions,  under  the 
circumstances,  had  not  jurisdiction  to  make  the  order 
of  adjoummeDt.  It  is  clear  that  it  had  jurisdiction  to 
make  any  order  concerning  the  subject  matter  of  the 
appeal,  and,  among  others,  the  order  that  the  hearing 
of  the  appeal  should  be  adjourned.  In  Bex  v.  Gudri^c[a), 
the  rule  which  had  been  obtained  was  not  to  review  the 
order  of  the  court  of  quarter  sessions,  but  to  quash  a 
Writ  of  certiorari  quia  improvide  emanavit.   The  question 

*  before  the  Court  in  that  case  was,  whether  that  writ 

ought  to  have  been  allowed  to  issue  to  remove  an  order 
of  sessions  made  under  circumstances  nearly  similar  to 
those  in  this  case.  And  this  Court  thought  that  the  writ 
of  certiorari  ought  not  to  have  issued.     Here  a  judg- 
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1828. 


BuszARD  and  Others,  Assignees  of  Jones  and  ^tf^^'V^' 
Another,    Bankrupts,    agaimt   Cap£L    and 
Another. 


nn ROVER  for  two  barges;  first  count  on  the  pos-  itwMtuuedm 
session  of  the  bankrupt,  second  count  on  the  pos-  diet,  that  bj  ma 
session  of  the  assignees.  Plea,  not  guilty.  At  the  trial  demitHl  to  B.^ 
before  Lord  TerUerden  C.  J.  at  the  London  sittings  after  ^^^^ uierivcr 
Trinifyt&rm  1827,  the  jury  found  a  verdict  of  not  guilty  ^^^'{.^^ 
on  the  first  count ;  and  on  the  second  a  special  verdict,  «»fn««»  together 

'  '  '    with  aU  wajit 

Statins,  as  to  the  inrievances  in  that  count  mentioned,  that,  pa<h»*  pu»s«» 

*^  *^  ^  easements,  pro- 

at  the  Ume  of  makldg  the  distress  thereinafter  mentioned,  Hts,  commodi- 

ties,  and  appur- 

W»  R.  Jones  and  G*  Jones  had  become  bankrupts,  and  tenances  whau 
the  plaintiffs  had  been  chosen  and  appointed  tli^r  said  wharf  bt- 
assignees;  that  the  plaintifis,  as  such  assignees,  b^ore  thaf'b/uie^n- 
and  at  the  time  of  the  making  of  the  distress  thereinafter  ^^^^^  mW" 
mentioned^  iirere  lawfully  possessed,  as  of  their  property  *[**  i«nd  of  the 
as  such  assignees,  of  the  barges  thereinafter  mentioned  opposite  to  and 

^  in  front  of  the 

to  have  been  taken  and  distrained  by  the  defendants;  wh»rr, between 
and  that  by  an  indenture  dated  the  9th  of  March  1816,  \%ater  mark,  at 
and  made  before  W.  R.  Jones  and  G.  Jones^  or  either  of  vcred  with  w*. 
them,  became  bankrupts,  between  one  T.  Brown  of  the  Jf,e  Vccommol 
one  part,  and  the  bankrupts  of  the  other  part,  Brown  fj'^jJJJ,**^/^^ 
demised,  leased,  &c.  to  the  bankrupts  all  that  wharf,  ^^•'f'  ^^  <*«- 

'  miMNl  at  ap- 

inround,  and  premises  next  the  river  Thames^  and  also  purtenant  to 

®  '^  the  wharf,  but 

that  the  land 
itielf  between  high  and  )ow  water  mark  was  not  demised :  Held,  that  the  meaning  of  this 
finding  either  was,  that  the  land  was  demised  as  appurtenant  to  the  wharf,  and  then 
h  would  be  a  finding  that  one  piece  of  ground  was  appurtenant  to  another,  which  in  law 
could  not  be ;  or.  that  the  mere  use  of  the  land  passed  by  the  indenture,  and  that  was  a 
mere  privilege  or  easement,  out  of  which  rent  could  not  issue,  and  consequently,  that  the 
lessor  could  not  distrain,  for  rent  in  arrear,  barges,  the  property  of  B,^  lying  in  the  ipac« 
between  high  and  low  water  mark,  and  attached  to  the  wharf  by  ropes. 

all 
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all  that  capital  brick  built  warehouse  of  three  floors 
erected  and  built  thereon,  abutting  north  on  the  river 
7%affl«j,  east  on  premises  in  the  occupadon  of  T.i^/tv^/on, 
south  on  the  street  cartway  and  common  highway  lead- 
ing Irom  PicHe  Herring  Slain  to  Horsier/  Dawn  Stairs, 
aad  vest  on  the  Five  Footwatf  or  LittU  Wharffor  landing 
goods,  and  certain  other  premises  in  the  indenture  more 
particularly  mentioned,  together  with  free  lilwrty  for 
them  the  bankrupts,  their  executors,  Sec.  during  that 
demise,  to  land  and  load  goods,  &c.  in  common  with 
the  rest  of  the  tenants  of  Brawn,  at  the  said  Five  Fool- 
wa^  or  Little  Wharf  fronting  the  river  Thames,  together 
with  all  cellars,  ways,  paths,  passages,  lights,  easements, 
profits,  commodities,  and  appurtenances  whatsoever  to 
the  said  wharf,  ground,  warehouse,  and  premises,  or  any 
of  them,  belon^ng  or  appertuning;  habendum,  the 
same  premises,  with  their  and  every  of  their  appuiw 
tenances,  unto  the  bankrupts,  their  execntors.  See,  from 
the  2Sd  March  then  past  for  the  tenn  of  thirteen  years, 
at  the  yearly  rent  of  555/.,  by  equal  quarterly  payments, 
payable  to  Brown,  and  after  his  death  to  the  person  who 
should  be  entitled  to  the  freehold  of  the  premises.  The 
.pecial  verdict  then  stated,  tlmt  bv  the  indenture  the  ex- 
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were  attached  by  ropes  head  and  stem  to  the  wharf       1828. 
ground  aforesaid,  and  were  lying  and  being  on  that  part 


Cahu 


Bu 

of  the  mer  Thames  opposite  to  and  in  front  of  the  said  agamH 
wharf  ground  and  premises,  and  between  high  and  low 
water  mark,  the  exclusive  use  of  which  was  demised  aa 
aforesaid;  that  the  defendants  on  (he  said  i2th  Novembir 
as  the  bailifi  of  the  person  who  was  then  entitled  to  the 
freehold  of  the  wharf  and  premises,  and  was  duly  autho- 
rized by  law  ta  distrain  for  the  arrears,  seized  and  took 
the  two  bargea  as  a  distress  for  the  arrears  of  rent,  and 
shortly  afterwards  sold  and  dbposed  thereof  to  satisfy 
such  arrears.  Thia  case  was  argued  oi^  a  former  day 
in  this  term  by 

Bichards  for  the  plaintiff;  The  defendants  could  not 
by  law  distrain  the  barges  while  they  were  between  high 
and  low  water  mark,  because  a  distress  can  only  be 
made  on  the  land  out  of  which  the  rent  issues,  and  here 
the  rent  did  not  issue  out  of  the  land  between  high  and 
law  water  mark.  That  land  was  not  demised,  but  only 
an  exclusive  right  to  use  it.  That  was  a  mere  easement. 
In  Co.  LitU  47.  a.  it  is  said,  <^  that  it  appeareth  by 
Utileton  that  a  rent  must  be  reserved  out  of  the  lands 
or  tenements  whereunto  the  lessor  may  have  resort  or 
recourse  to  distrain,  as  Littleton  here  also  saith ;  and, 
therefore,  a  rent  cannot  be  reserved  by  a  common  person 
out  of  any  incorporeal  inheritance,  as  advowsons,  com- 
mons, offices,  corodie,  mulcture  of  a  mill,  tithes  of  fairs, 
markets,  liberties,  privileges^  franchises,  and  the  like. 
But  if  the  lease  be  made  of  them  by  deed  for  years,  it 
may  be  good  by  way  of  contract  to  have  an  action  of 
debt,  but  distrain  the  lessor  cannot."  Here  the  land 
between  high  aAd  low  water  mark  is  not  demised,  but  a 
mere  ri§^t  to^  use  it    That  is  a  privilege  or  easement, 

and. 
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and,  consequently,  no  rent  can  issue  out  of  it  The 
II  G.2.  C.19.  j.8.etuble8  the  landlord  to  distrain  any 
cattle  leeding  upon  a  common  appurtenant  to  the  land 
demised.  At  common  law  snch  cattle  could  not  be 
distrained,  because  the  soil  of  the  common  belonged  to 
the  lord  of  the  fee;  and  the  lessor  of  the  land  (to  which, 
the  right  of  common  is  appurtenant)  could  not,  therefore, 
enter  on  the  common  land  to  distrain.  So,  in  this  case^ 
the  soil  of  the  land  between  high  and  low  water  mark 
belongs  to  the  king.  The  lessor  of  the  wharf,  therelbre, 
can  have  no  right  to  distrain  on  that  land,  though  he 
DUiy  hav^  as  appurtenant  to  bis  land,  an  exclusive  right 
to  use  the  space  between  high  and  low  water  mark. 
There  are  cases  where  land  having  been  demised  for  a 
term  of  years,  and  the  lessee  having  had  reserved  to  him 
a  right  of  using  part  of  the  demised  premises  afler  the 
expiration  of  the  term,  his  crops  have  been  held  to  be 
subject  to  distress  so  long  as  they  continued  on  the 
land,  as  in  Boraston  v.  Green  (a),  and  Knight  v.  Benat{b). 
But  in  those  cases  the  land  itself  on  which  the  distress 
was  mode  was  originally  demised,  and  not  the  mere  use 
of  it,  as  in  this  case. 
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rale  is  only  Aat  land  shall  not  be  appurtenant  to  land.  18M. 
In  Co. Utt.  121.  b.  it  !•  said  that  prescription  doth  not  ." 
make  any  thing  appendant  or  appurtenant,  unless  the  o/^aintt 
thing  appendant  or  appurtenant  agree  in  quality  and 
nature  to  the  thing  whereunto  it  is  appendant  or  ap- 
purtenant; as  a  thing  corporeal  cannot  properly  be 
appendant  to  a  thing  corporeal,  nor  a  thing  incorporeal 
to  a  thing  incorporeal.  Mr.  Butler  in  his  note  to  this 
passage^  after  adverting  to  some  examples  to  shew  that 
this  position  is  not  universally  true,  says,  ^  The  true 
test  seems  to  be  the  propriety  of  relation  between  the 
prindpal  and  the  adjunct,  whicl^may  be  found  out  by 
considering  whether  they  so  agree  in  nature  and  quatity 
as  to  be  capable  of  union  without  any  incongruity.  In 
this  case  the  principal  is  the  wharf;  the  exclusive 
.right  to  use  the  land  between  high  and  low  water  mark 
is  the  adjuDCt  They  agree  in  nature  and  quality,  so  as 
to  be  capable- of -union  without  any  incongruity;  one, 
therefore,  may  be  appurtenant  to  the  other,  and  yet  not 
be  incorporeii. 

But  assuming  this  to  be  an  incorporeal  interest,  the 
same  remedies  are  applicable  to  the  recovery  of  it,  and 
the  same  consequences  of  law  attach  on  the  demise  of  it, 
as  upon  that  eff  the  corporeal  principal.  It  is  an  interest 
for  the  recovery  of  which  an  assize  of  novel  disseisin 
would  fie  at  common  law.  That  is  a  writ  of  entry 
wherein  A.  complains  that  B.  hath  disseised  him  of  his 
freehold,  and  the  sheriff  is  to  cause  that  tenement  to  be 
reseised,  and  twelve  men  to  view  that  tenement,  &c.  (a) 
'Bracton^  in  his  chapter  on  tlie  Assize  of  Novd  Disseisin^ 
lib.  iv.  fol.  164.,  says,  "  Locum  autem  non  solum  habet 
hujnsmodi  assisa  in  rebus  corporalibus  sicut  in  tenementis 

(fl)  FU%.  N.  B.  177. 

Vol.  VIII.  L  quibus- 
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18S8.        quibuscunque ;  verum  etiam  in  rebus  tncorporalibus  sicut 
^~^        in  seroitutibus  et  in  rebus  qua  pertinent  ad  tencmentum 

Bdsiiui  ^ 

agaimt  sjcut  in  jure  pasceudi,  fiilcandi,  fodiendi  et  hujusmodi. 
And  again  in  fol.  176.  "In  quibus  casibus  omnibus  sub- 
venitur  disseysito  per  breve  de  ingressu  secundam  formas 
inferius  notandas,  tam  super  possessionibus  rerum  cor- 
poralium,  quam  super  juribus  scilicet  rebus  incorpo- 
ralibus  sicut  super  jure  pascendi  et  bujusmodi  utendi 
fruendi."  Here  the  lessee  had  the  jus  utendi,  for  he 
had  the  exclusive  right  of  using  the  land  between  high 
and  low  water  mark.  Again,  wherever  a  view  could  be 
bad  of  tenements  among  which  are  servitules,  an  assize 
ley  for  the  recovery  of  the  rent,  and  even  a  distress  might 
be  made  upon  a  servitus  for  tlie  rent  of  the  servilus,  pro- 
vided it  were  practicable,  Bradon,  lib.  iv.  fol.  181.  It 
has  been  said  that  assize  lay  in  these  instances  only  because 
it  was  a  speedy  remedy;  but  Bradon,  lib. iv.  fol.  181,, 
says  that  it  lies  only  where  strictly  applicable ;  and,  there- 
fore, if  the  compl^nant  is  ignorant  of  or  cannot  describe 
his  tenement  either  in  quality  or  quantity,  or  its  local 
situation,  the  writ  of  assize  of  novel  disseisin  will  not  lie. 
The  remedy  by  assize  of  novel  disseisin  was  extended  by 
the  statute  of  Westminster  2d.     Lord  Coke,  in  comment- 


Capil. 
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And  Bradofiy  when  he  mentions  the  writ  of  entry  ad        1828. 
terminum  qui  prseteriit,  lib.  iv.  fol.  324.,  asserts,  that  it        

BUSZABO 

will  lie  for  common  of  pasture  dum  tamen  pastura  fuerit  t^amai 
certa  et  designata  ad  certum  numerum  averiorum.  These 
writs  of  entry  therefore  are  applicable,  the  one  to  that 
interest  in  land  stated  in  the  special  verdict,  the  other 
to  that  right  of  common  which  the  same  interest  is  ad- 
mitted to  resemble. 

Secondly,  The  same  consequences  attach  upon  the 
demise  of  it  as  upon  that  of  the  corporeal  hereditament. 
The  lessee  has  acknowledged  under  his  hand  and  seal 
that  this  appurtenant  is  part  of  the  premises  demised  in 
respect  of  which  the  rent  is  reserved.  The  power  of 
distress  is  incident  to  and  inseparable  from  rent  service, 
and  to  that  power  there  are  ho  stricter  limits  than  the 
following,  which  are  given  in  Fleta,  lib.  ii.  c.  49.,  ^^  In 
qualibet  captione  tria  principaliter  requiruntur,  certus 
locus,  certa  causa,  et  seisina  alicujus."  In  the  present  case 
all  these  three  requisites  concur.  Littleton,  sect.  58.,  does 
not  confine  the  right  of  distress  to  lands,  but  says,  ^^  If  the 
lessor  reserve  to  him  a  yearly  rent  upon  such  lease,  he 
may  chuse  for  to  distrain  for  the  rent  in  the  tenements 
letten.^*  Lord  Coke,  in  commenting  on  this  passage,  says, 
that  the  rent  must  be  reserved  out  of  the  lands  or  tene- 
ments whereunto  the  lessor  may  have  resort  to  distrain. 
The  reason  given  by  Lord  Coke,  therefore,  why  the  rent 
should  be  reserved  out  of  the  lands  and  tenements  is, 
that  there  should  be  a  certain  place  to  distrain  upon. 
He  afterwards  proceeds  to  say  that  a  rent  cannot  be  re- 
served by  a  common  person  out  of  an  incorporeal  in- 
heritance ;  as  tithes,  &c. ;  but  if  lease  be  made  of  them 
by  deed  for  years,  it  may  be  good  by  way  of  contract  to 
have  an  action  of  debt,  but  distrain  the  lessor  cannot." 

L  2  This 
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ISSd.  Hiis  dictum,  that  it  b  good  by  way  of  contract  only,  is 
jl  at  v^alice  with  what  was  said  by  the  Court  in  Bally  v. 

S''^  JVells{a),  where  tithes  were  held  to  be  such  an  estate  as 
would  create  a  privity  between  the  lessor  and  ^signee, 
so  as  to  make  the  latter  liable  upon  a  covenant  running 
with  the  tithes.  There  it  was  objected,  tithes  were  in- 
corporeal, and  could  not  support  a  cuvenant  by  the  lessee 
thereof  to  run  with  them,  so  as  to  bind  the  assignee.  But 
the  Court,  in  delivering  judgment,  say,  "  there  seems  to 
be  no  difilerence  between  on  inheritance  in  lauds  and  tithes 
BS  to  this  matter.  Tithe  is  a  tenth  part  of  the  profits  of 
tbe  lands ;  the  profit  of  the  land  is  the  land  itself;  tithes 
are  tangible  and  visible ;  may  be  put  in  view  in  an  assize ; 
an  ejectment  lies  of  them;  a  prtecipe  quod  reddat  lies  of 
a  portion  of  dthes ;  a  warranty  may  be  annexed  to  incor- 
poreal inheritances.  They  have  every  property  of  an  In- 
hentance  in  land  except  that  they  lie  in  grant,  and  not  in 
livery."  Those  observations  apply  obviously  to  the  nature 
of  the  interest  which  the  lessee  took  in  the  space  between 
high  and  low  water  mark.  Again,  beasts  upon  the  com- 
mon might,  at  common  law,  be  distrained  for  the  rent  of 
the  common.  In  the  Year-book  26  Hen.  8.  p.  5.,  this  case 
>  staleil.   "  In  i-unlevin  diffendant  avowed  thnt  nliiiiiliff 
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bad  said."  In  Gray's  case  (a)  it  was  resolved  that  tl^  1898. 
lord  might  distrain  cattle  for  the  rent  of  the  common  Qn  — — 
a  common,  although  there  was  no  prescription  tP  distrain.  agamm 
In  The  Mayor  of  Northampton's  case  (6),  Lee  C.  J.  seems 
to  have  thought  that  the  owner  of  the  soil  might  distrain 
eyen  for  stallage,  provided  the  suip  wef^  fixed,  ^hese 
authoritie$  shew  t^at  there  may  be  a  distress  for  rent 
issuing  put  of  aq  interest  analogous  to  that  w)iich  the 
l^^see  took  under  the  ii^denture  in  the  ^pace  between  higH 
and  low  water  o)ark.  The  exclusive  use  found  by  the 
jury  was  inferred  from  those  acts  of  enjoyment  of  which 
this  soil  i^  papable,  such  as  making  beds  for  the  barges, 
during  out  the  mud|  &c.  The  interest  of  the  tenant 
may  be  likened  tp  the  vesture  of  land,  which  may  b^ 
distrained  upon*  Co,  Litt.  47.  a. ;  or  to  those  pardpular 
rights  for  any  injury  to  which  trespass  will  lie,  as  a  right 
ta  tb^  herbage ;  or  a  piscary,  Co.  Litt.  4. 6.,  Wilson  v. 
Mackrefh{c%  tfekh  v.  Myers  {d).  These  bargejs,  al« 
tbpiigh  npt  ^*  in  and  upon "  the  wharf  gronnd?  wpuk) 
l^gye  h^d  no  certain  local  habitation  but  for  the  wharf 
ground  to  which  they  were  attached.  If  these  bargee 
were  lawfully  distrained,  when  the  privilege  of  being  so 
attached  only  was  demised  (as  the  Court  of  Common 
Plea^  decided  in  this  very  case  (e), )  a  fortiori,  a  dbtress 
of  them  is  lawful  when  in  the  occupation  of  the  interest 
stated  in  tbis  special  verdict  They  occupied  the  pre- 
mises demised  according  to  the  mode  of  occupation  of 
which  they  wieire  ciipable. 

Richards  in  reply.  The  soil  between  high  and  low 
water  quirk  did  not  pass  by  the  indenture,  but  the  mere 
ri^t  to  ugfs  it     The  land  which  did  pass  is  described 

{«)  5  Coke,  78.     S.  C,  Cro,  Eiiz.  405.  (6)  1  JFOs.  1 15. 

U)  SButr*  ISS-i.  (a)  4  Campb.  368.  (<f)  4  Bingh.  137. 

L  3  by 
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1828.        by  metes  and  bounds.     Coupling  the  words  of  the  deed 
"  with  the  finding  of  the  jury,  the  lessee  had  a  mere  ease- 

againtt        ment  in  the  soil  between  hifi:h  and  low  water  mark. 

Cur.  adv.  vulL 


Lord  Tenterden  C.  J.  It  is  difficult  to  understand 
what  is  really  meant  by  that  part  of  the  finding  of  the 
jury,  ^^  that  the  exclusive  use  of  the  land  of  the  river 
Thames  opposite  to  and  in  front  of  the  said  wharf 
ground  between  high  and  low  water  mark,  as  well  when 
covered  with  water  as  dry,  for  the  accommodation  of 
the  tenants  of  the  whar^  was  demised  as  appurtenant  to 
the  said  wharf  ground  and  premises ;  but  that  the  land 
itself  between  high  and  low  water  mark  was  not  de- 
mised.'^  And  it  is  difficult  to  understand  how  the  ex* 
elusive  use  could  be  demised  and  the  land  not;  but  in 
either  case  the  distress  cannot  be  supported.  If  the 
meaning  of  this  finding  be  that  the  land  itself  was  de- 
mised as  appurtenant  to  the  wharf,  that  would  be  a  find- 
ing that  one  piece  of  land  was  appurtenant  to  another, 
which,  in  point  of  law,  cannot  be.  I^  on  the  other  hand, 
the  meaning  be  that  the  use  and  enjoyment  of  this  land 
passed  as  appurtenant,  that  would  be  a  mere  privilege 
or  easement,  and  the  rent  would  not  issue  out  of  that ; 
the  landlord,  therefore,  could  not  distrain  there  for  rent 
issuing  out  of  the  land  in  respect  of  which  the  easement 
or  privilege  had  its  existence.  That  is  understood  to  be 
the  law  of  the  land,  and  an  act  of  parliament  was  passed 
to  remedy  this  inconvenience  as  far  as  rights  of  common 
were  concerned.  Taking  the  finding  of  the  jury  in  either 
sense,  the  defendant  had  no  right  to  distrain  on  the  pre- 
mises in  question,  and  the  judgment  of  the  Court  must 
be  for  the  plaintiffs. 

Judgment  for  the  plaintiffi;. 
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18£8. 


The  Archbishop  of  Canterbury  asmnst       Friday, 

'^  ^  May  Idth. 

Tappen. 


DEBT  on  bond  dated  10th  May  1809.     The  defend-  An  adminiitn. 
J  rii  f-if  toris  not,  by 

ant  craved  oyer  ot  the  bond,  by  which  he,  one  the  condition  of 
JR.  £.,  and  Sir  T.  H.  Page  were  jointly  and  severally  jn  pureumroeof 
bound  to  the  plaintiff  in  the  sum  of  12,000/.  in  pur-  ^stnTbudoM^ 
suance  of  the  statute  of  distributions.     He  also  craved  ^^*  '^  ^°^\  ?• 

e,  10.,  bound  to 

oyer  of  the  condition,  which  was,  that  Sir  T.  H.  Pa^e^  distribute  the 

•^  '  '  ^  '    surplus  of  th« 

next  of  kin,  and  administrator  of  £•  W.  deceased,  should  intestate's 

estmte  after  pay- 
make  a  true  and  perfect  inventory  of  the  goods,  chattels,  ment  of  debts, 

and  credits  of  the  deceased,  and  exliibit  the  same  into  the  cree  directing 
registry  of  the  prerogative  court  of  Canterbury^  on  or  be-  1^^  y^^  j^^^j^ 
fore  the  last  day  of  November  then  next,  and  the  same  j^i^wW^'hia 
TOods  and  chattels  should  well  and  truly  administer  ac-  ""'^ntory  and 

o  J  account  bas 

cording  to  law.  And  further,  that  he  should  make,  or  been  exhibited, 
cause  to  be  made,  a  true  and  just  account  of  his  said 
administration,  at  or  before  the  last  day  of  May  1810;  and 
all  the  rest  and  residue  of  the  said  goods,  chattels,  and 
credits  which  should  be  found  remaining  upon  the  said  ad- 
ministrator's accounts  (the  same  being  first  examined  and 
allowed  of  by  the  judge  or  judges  for  the  time  being  of 
the  said  court),  should  deliver  and  pay  unto  such  person 
or  persons  respectively,  as  the  said  judge  or  judges,  by 
his  or  their  decree  or  sentence,  pursuant  to  the  true 
intent  and  meaning  of  an  act  of  parliament  (entitled 
**  An  Act  for  the  better  settling  of  intestates'  estates  "), 
should  limit  and  appoint.  And  that  if  any  will  of  the 
deceased  should  afterwards  be  exhibited  and  proved,  he 
would  deliver  the  said  letters  of  administration  into  the 

L  4  said 
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1626w       said  court.     Plea,  that  Sir  T.  H.  Page  did  make  and 
Archbishop  of  ^x^^'^it  into  the  registry  of  the  prerogative  court  before 
^^T^^^^    the  last  day  of  November  next  ensuing  the  day  of  the 
TAR^y,       date  of  the  bond,  to  wit,  on,  &c,  a  true  and  perfect 
inventory  of  the  goods,  chattels,  and  credits  of  the  de- 
ceased, and   the  same  did  well  and   truly  administer 
according  to  law;  and  did  make  a  true  and  just  account 
of  his  said  odministration  before  the  last  day  of  May 
1810,  to  wit,  on,  &c.t  and  that  the  judge  or  judges  for 
the  time  being  of  the  said  court  have  not,  at  any  time 
hitherto,  by  his  or  their  decree  or  sentence,  pursuant  to 
the  true  intent  and  meaning  of  the  said  act  of  parlia-* 
ment  in  the  condition  mentioned,  or  otherwise,  limited 
or  appointed  the  said  Sir  71  if.  Page  to  deliver  or  pay 
all  or  any  of  the  goods,  &&  remaining  upon  the  said 
administrator's  accounts  unto  any  person  or  perscms 
whomsoever.    But  on  the  contrary,  he  was  on,  &c.  cited 
to  appear  before  Sir  J.  N.,  commissary  of  the  said  court, 
on,  &c.,  to  exhibit  an  inventory  and  render  an  account; 
that  he  did  appear,  and  such  proceedings  were  thereupon 
had,   that  on,  &c.  he  was  dismissed  from  all  further 
observance  of  justice  in  the  said  cause;  and  that  it  hath 
not  at  any  time  hitherto  appeared  that  there  was,  or  is, 
any  will  of  the  deceased ;  and  this  defendant  is  ready  to 
terify,  wherefore,  &c.     Second  plea  similar,  with  the 
exception  that  the  citation  and  other  proceedings  in  the 
prerogative  court  were  omitted.     The  replication  as- 
signed  as   breaches,   first,  that  Sir  T.  H.  P.  did  not 
exhibit  a  true  and  perfect  inventory,  upon  which  issue 
was  joined ;  secondly,  that  B.  fV.  died  intestate,  leaving 
Sir  T.  H.  P.,  A.  P.,  S.  O.,  &c.  her  next  of  kin ;  that 
after  the  death  of  B,  fV.,  and  before  the  1st  of  January 
1820,  out  of  certain  goods  and  chattels  which  came 

to 
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to  his  hands,  Sir  T.  H.  P.  paid  all  the  debts,  &c.  of       1828. 
B.  W.J  and  that  10,000/.  remained  over  and  above  in    ,    ' 

Arcbbitfbop  of 

the' hands  of  Sir  T.  H.  P.,  as  administrator,  which  ought,  CikNTc&BuaT 
according  to  the  condition  of  the  bond,  to  have  been  TArriK. 
well  and  troly  administered  by  Sir  T.  H.  P.  according 
to  law;  that  is  to  say,  in  manner  following ;  that  is  to  say, 
(&C.);  yet  that  Sir  T.  H.  P.  hath  not  well  and  truly 
administered  the  said  last-mentioned  goods  and  chattels, 
or  any  part  tiiereof,  according  to  law,  or  paid  or  deli- 
Tered  or  divided  the  same  in  manner  aforesaid,  or  other- 
wise howsoever.  Rejoinder,  that  the  judge  or  judges 
for  the  time  being  of  the  said  court  have  not  at  any 
time  by  his  or  their  decree  limited  and  appointed  Sir 
T.  H.  P,  to  distribute  the  said  last- mentioned  goods 
and  cbattela  in  the  manner  mentioned  in  the  breach,  or 
to. any  other  person  or  persons  whomsoever.  Demurrer 
and  joinder. 

The  case  was  argued  on  a  former  day  in  tliis  term  by 
Ckitty  for  the  plaintiff,  and  Plati  for  the  defendant ; 
Deoey  v.  Edwards  and  Tappen  (a)  and  The  Archbishop 
cf  Canterbury  v.  Howse  (b)  were  cited  for  the  plaintiff, 
and  The  Archbishop  qfCanterbwy  v.  Willis  (c)  and  Green-- 
side  V.  Benson  (d)  for  the  defendant ;  and  now  the  judg- 
ment of  the  Court  was  delivered  by 

Lord  Tenterden  C.  J.  This  is  an  action  upon  a 
bond  executed  to  the  plaintiff,  on  the  grant  to  Sir 
71 H.  Page,  of  letters  of  administration  to  the  effects  of 
Blanch  WocUaston.  The  defendant  has  prayed  oyer  of 
the  bond  and  condition,  and  they  are  set  forth  at  length 
upon  the  record.     The  bond  is  dated  on  the  10th  of 

(rt)  ZAdi.  Ecc.  Rep,6S,  (6)  Cotvjicr,  140. 

(c)  1  SalL  315.  (d)  5  Atk,  248. 

Mai/ 
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1828.       May  1809,  and  by  the  terms  of  the  condition  the  bond 

.  TTTT"    .  is  to  be  Toid, 

Arcbbuhopor 

CAimiioiT        First,  IF  the  administrator  make  a  true  and  perfect 

T*tnir.       inrentor;  of  the  goods,  &C.  of  the  intestate,  and  exhibit 

the  same  into  the  registry  of  the  prerogative  court  on  or 

before  the  10th  day  of  November  then  next  ensuing ;  and, 

Secondly,  If  he  well  and  truly  administer  according 
to  law  the  same  goods,  &c.  and  all  other  goods,  &c. 
that  shall  come  to  his  hands ;  and. 

Thirdly,  If  he  do  make  a  true  and  just  account  of 
his  said  administration  on  or  before  the  last  day  of  Mai/ 
1810;  and, 

Fourthly,  If  he  shall  deliver  and  pay  all  the  rest  and 
residue  of  the  goods,  &c.  which  shall  be  found  remain- 
ing upon  his  accounts  unto  such  persons  respectively  as 
the  judge  of  the  court  shall  by  decree  or  sentence,  pur- 
suant to  the  sUtute  22  &  23  Car.  2.  c.  10.  for  the  better 
settling  of  intestates'  estates,  limit  and  appoint ;  and. 

Fifthly,  If  he  deliver  the  letters  of  administration  into 
court,  in  case  any  will  of  the  deceased  shall  appear. 

The  defendant  then  pleads  afBrmatively,  that  the  ad- 
ministrator performed  the  first  three  branches  of  the 
condiUon;  and  as  to  the  fourth  branch,  that  the  judge 
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such  proceedings  were  had  in  the  court,  that  he  was 
duly  dismissed  from  all  further  observance  of  justice  in 
the  cause. 

To  this  plea,  the  plaintiff  has  by  replication  alleged 
and  assigned,  as  a  breach  of  the  condition,  that  certain 
persons  particularly  named  were  the  only  next  of  kin  of 
the  intestate ;  that  the  administrator  paid  all  her  debts ; 
that  goods  of  great  value,  and  more  than  sufficient  to 
pay  all  debts  and  charges  of  the  administration,  came  to 
the  hands  of  the  administrator,  which  ought,  according 
to  the  condition,  to  have  been  duly  administered  by  him 
according  to  law;  that  is  to  say,  in  manner  following,  to 
wit,  by  paying  certain  sums  specified  in  the  replication 
to  the  persons  before  mentioned  as  the  next  of  kin, 
whereof  the  administrator  had  notice ;  that  a  reasonable 
time  for  doing  this  has  elapsed,  yet  the  administrator 
has  not  administered  the  goods  according  to  law,  or  paid 
or  delivered  the  goods^  or  any  part  thereof,  to  the  per- 
sons before  named,  or  either  of  them,  but  neglected  and 
refused  so  to  do,  contrary  to  the  effect  of  the  condition, 
whereby  the  persons  before  named  have  lost  the  use  and 
profit  of  their  proportions  of  the  goods,  &c.     To  this 
part  of  the  replication  the  defendant  has  rejoined,  that  the 
judge  of  the  court  has  not,  by  decree  or  sentence,  limited 
and  appointed  the  administrator  to  deliver  or  pay  the 
goods  to  the  persons  named,  or  any  other  person.    And 
upon  this  there  is  a  demurrer  by  the  plaintiff,  and  a 
joinder  in  demurrer. 

The  question  of  law,  therefore,  is.  Whether  the 
neglect  or  refusal  of  the  administrator  to  distribute  the 
surplus  or  residue  of  the  efiects  of  the  intestate  among 
the  next  of  kin,  according  to  the  statute  of  distributions, 
without  the  previous  decree  or  sentence  of  the  court,  be 
a  breach  of  the  condition  of  the  bond  ? 

The 


1828. 

Archbishop  of 

CANTKRBaftT 

agamti 
TAmv. 
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The  question  is  not,  Whether  such  a  neglect  or  refu- 
sal be  a  breach  of  the  duty  of  the  administrator,  but 
CAmiuiiaT  whether  it  be  a  breach  of  the  condition  of  the.  bond? 
TAmii.  And  we  are  all  of  opinion  that  it  is  not.  The  question 
does  not  appear  to  have  been  directiy  decided  in  any 
court.  According  to  the  report  of  the  proceedings  be- 
fore Sir  John  Nkhol{a),  on  the  application  to  allow  the 
bond  to  be  put  in  suit,  that  very  learned  judge  appears 
to  have  thought,  that  this  n^lect  might  be  a  breach  of 
the  condition,  but  fais  attention  was  not  particularly 
directed  to  this  point;  the  great  contest  before  him 
being,  whether  the  Eureties  ought  to  be  charged  under 
the  particular  circumstances  that  had  taken  place ;  and 
it  is  obvious,  from  some  parts  of  his  judgment,  that  he 
would  have  thought  it  right  to  allow  the  next  of  kin  to 
try  this  or  any  other  doubtful  question  in  a  court  of  law, 
by  an  action  on  the  bond,  which  could  not  be  brought 
without  the  permission  of  the  court. 

This  form  of  an  administration-bond  is  g^ven  by  the 
statute  S2  Car,  2.  c.  10.,  the  lirst  statute  which  ordains 
the  distribution  of  the  effects  of  an  intestate  among  the 
next  of  kin.  And  the  bond  is  obviously  intended  to 
secure  a  performance  of  what  the  statute  ordains.     We 
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by  which  he  is  required  thus  to  administer,  precedes  the       1828. 
clause  by  which  he  is  required  to  make  a  true  account    .7777"    - 

ArclllMwIOp  Ok 

of  his  said  administration,  and  this,  also,  precedes  the    Caktbebuet 

ogabui 

clause  by  >B^hich  he  is  required  to  deliver  and  pay  the  TApnir, 
tesidue  whicli  shall  appear  upon  his  account  to  such 
persons  as  the  court  shall,  according  to  the  statute,  ap- 
point. Let  us,  then,  see  how  the  order  and  course  of 
profceeding,  thus  mariced  out  in  the  condition  of  the 
bond,  agrees  with  the  statute. 

Now  the  statute  first  requires  all  ordinaries,  as  well 
the  jcrdges  of  the  prerogative  courts  of  Canterbury  and 
York  as  all  other  ordinaries  and  ecclesiastical  judges 
having  pdwer  to  grant  administration,  to  take  bonds 
with  sureties  in  the  form  afterwards  F?t  forth.  It  then 
enacts,  that  such  bonds  shall  be  good,  and  that  the  said 
ordinaries  and  judges  may  proceed  and  call  admi- 
nistrators to  account  touching  the  goods,  and,  upon 
hearing  aiid  due  consideration,  order  and  make  just  and 
equal  distribution  of  what  remaineth  clear  (after  debts 
and  charges  paid)  among  the  wife,  children,  &c.  ac- 
cording to  the  laws  in  such  cases,  and  the  rules  and 
limitations  thereinafter  set  down ;  and  the  same  distri- 
bution to  decree  and  settle  and  compel  the  admi- 
nistrators to  observe  and  pay  the  same  by  the  due 
course  of  his  Majesty's  ecclesiastical  laws.  The  statute 
then  enacts  (section  5.),  that  all  ordinaries  and  every 
other  person  who  by  this  act  is  enabled  to  make  distri- 
bution of  the  surplus  shall  distribute  the  whole  surplus 
in  manner  following:  and  then  mentions  the  different 
degrees  of  kindred  and  persons  to  participate  in  difterent 
cases,  and  their  shares;  and  then,  to  the  end  that  a 
due  regard  may  be  had  to  creditors,  it  enacts  that  no 
distribution  shall  be  made  until  a  year  after  the  death 

of 
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1S28.  of  the  intefitftte,  and  that  every  one  to  nhom  distribution 

Archblibwof  ''^^  ^  made  shall  give  bond,  with  sureties,  in  such 

Cavtemubi  courts,  to  repay  to  the  administrator  a  rateable  part  of 

againil 

TArriK.  debts  that  may  afterwards  appear,  and  of  the  costs  of 
suit  and  charges  that  he  may  be  put  to  by  reason  of 
such  debts. 

The  word  person  in  the  fifth  section  of  the  statute 
evidently  means  judge ;  and  from  this  view  of  the  statute, 
it  appears  that  the  ordinary  or  judge  is  to  make  tlie 
distribution  among  the  persons  entitled,  and  that  the 
administrator  is  to  pay  according  to  the  sentence  of  the 
ordinary,  so  that  the  sentence  of  the  ordinary  is  to  pre- 
cede the  paymenL  And  this  may  in  many  cases  be 
necessary  for  the  information  and  protection  of  the 
administrator,  who,  where  the  claimants  are  numerous 
and  remote  in  kindred  from  the  intestate,  may  not  know 
with  certainty  what  particular  persons  are  entitled,  or  in 
what  proportions,  and  may,  if  he  pays  to  a  person  not 
entitled,  be  obliged  to  pay  over  again  to  the  person 
legally  entitled.  And  if  the  administrator  has  a  right 
to  have  the  sentence  of  the  court  before  he  pays,  then, 
inasmuch  as  such  sentence  b  only  to  be  pronounced 
upon  the  residue  of  the  effects,  and  oAer  the  admi- 
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act  faithfully,  and  the  claims  of  the  next  of  kin  can  be,        1828. 
as  in  general  they  may  be,  ascertained  without  difficulty,        — — • 
he  will  not  put  them  to  the  expence  and  delay  of  calling    cIwekwi^ 
for  his  account,  and  obtaining  the  sentence  of  a  court;       ^somu 
and,  therefore,  it  may  well  be  said  that  it  is  his  duty  to 
make  the  distribution,  although  it  cannot  be  said  that  a 
forfeiture  of  the  bond  is  incurred  if  this  be  not  done. 

This  construction  of  the  bond  agrees  with  the  opinions 
expressed  by  Lord  Chief  Justice  HoU  and  by  Lord 
Hardmcke.  If  the  words  weU  and  truly  administer  ac- 
cording to  law  import  a  distribution  of  the  residue 
among  the  next  of  kin,  they  must,  ^  fortiori,  import  a 
payment  of  debts  out  of  the  proceeds  of  the  effects. 
But  in  the  case  of  the  Archbishop  of  Canterbury  t* 
WiUis  (a),  Hdt  C.  J.  says,  "  Whereas  by  the  words  of 
the  condition  he  is  to  administer  well  and  truly,  that 
shall  be  construed  in  bringing  in  his  account,  and  not  in 
paying  the  debts  of  the  intestate ;  and,  therefore,  a  cre- 
ditor shall  not  take  an  assignment  of  the  bond  and  sue  it, 
and  assign  for  breach  the  nonpayment  of  a  debt  to  him/' 
And  in  Greenside  v.  Benson  and  Others  (i),  which  was  a 
suit  arising  out  of  an  action  at  law  on  a  bond,  in  which 
the  breach  assigned  was  the  not  bringing  in  a  true  and 
perfect  inventory.  Lord  Hardwicke  says,  "  What  the 
counsel  for  the  plaintiff  aim  at  would  have  been  right, 
supposing  the  ordinary  had  assigned  for  breach  the 
nonpayment  of  the  creditor's  debts." 

For  these  reasons,  and  upon  these  authorities,  we 
think  the  breach  to  which  the  demurrer  applies  is  not 
well  assigned,  and  that  the  judgment  must  be  given  for 
the  defendant. 

Judgment  for  the  defendant. 

(a)  1  SaUc.  315.  (6)  3  Atlt.  248. 
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^i*W'  NoTLEY  and  Others,  Assignees  of  the  Estate  and 

£f)ects  of  Elias  Jarmak,  Bankrupt,  against 
Buck,  Esquire. 


dilor  obuined 
judgmeiit  bjr 
oil  didi  ogaiiut 

thereupon  w- 
■ued  ■  B.  ft., 
UDitcr  (tbicfa 
the  theriCr 
•eiinl  the  good* 
of  the  trmder. 
who  aflerKanU. 
mud  before  the 


K>ld,  c 


ruptcf,  upoD 
which  ■  com. 
miMion  iuucd, 
and  be  wnsdulj 
declared  ■ 
bankrupt,  of 
which  the  she- 
riff had  notice, 

•old  the  goodi. 


^HIS  was  an  action  for  money  hod  and  received, 
brought  to  recover  from  the  late  sheriff  of  Deoon 
the  produce  of  two  executions  levied  by  him  upon  the 
goods  and  chattels  of  the  bankrupt.  At  the  trial  before 
Park  J.  at  tbe  Spring  assizes  for  the  county  of  Devon, 
1827,  a  verdict  was  found  for  the  plaintifls,  damages 
1051/.,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case :  — 

On  the  SOth  of  Afa^  1826,  Rickman  and  Webber  ob- 
tained judgment  as  of  Triw'lt/  term,  7  G.  4.,  agninst 
Jarman,  a  tanner,  in  the  Court  of  Common  Pleas,  by 
nil  dicit,  for  SOO/.  debt,  and  €/.  \Ss.  damages,  in  an 
action  upon  a  bond  dated  14th  December  1819.  On 
the  Slst  of  May  1826  a  writ  of  fi.  fa.  issued  upon  this 
judgment,  directed  to  the  sheriff  of  D«>tm,  returnable 
on  the  7tb  of  June,  indorsed  to  levy  4S7^.    On  the  same 
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whereof  was  liable  for  cffjcise  duty.  On  the  9th  of  Jitfi^  1838. 
1826,  whilst  the  said  goods  and  chattels  remained  unsold,  — — 
in  the  possession  of  the  defendant  as  such  sheriff  under  o^imM 
the  said  writs  of  fi.  fa.,  and  also  an  tixtent  at  the  suit  of 
his  Miyesty  for  682.  i5s.  ^^d.  for  excise  duty  due  from 
Jarman  to  his  Majesty,  Jarman  committed  an  act  of 
baukruptcy,  upon  which  a  commission  of  bankrupt 
issued  on  the  24th  of  July^  and  on  which  he  was  de- 
clared a  bankrupt  on  the  9th  of  August^  and  the  plain- 
ti£&  were  afterwards  duly  appointed  his  assignees.  On 
the  12th  oi  August  1826,  the  defendant,  as  such  sheriiB^ 
havmg  qotice  of  the  said  bankruptcy,  sold  the  goods  and 
chattels  so  seized,  and  after  satisfying  the  extent,  paid 
over  the  net  proceeds  of  such  sale,  amounting  to  the 
sum  of  1051 Z.,  to  the  respective  creditors,  at  whose  suit 
the  several  writs  of  fi.  fa.,  above  mentioned,  had  issued. 
This  case  was  argued  on  a  former  day  in  this  term  by 

Manning  for  the  plaiotiffs.  The  question  in  this  case 
depends  upon  the  6  G.  4.  c.  16.  5. 108.,  by  which  it  .was 
enacted,  that  ^*  no  creditor  having  security  for  his  deh^ 
or  having  made  any  attachment  in  Londofij  or  any  other 
place,  by  virtue  of  any  custom  there  used,  of  the  goods 
and  chattels  of  the  bankrupt,  shall  receive  upon  any  such 
security  or  attachment  more  than  a  rateable  part  of  such 
debt;  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of 
or  lien  upon,  any  part  of  the  property  of  such  bankrupt 
before  the  bankruptcy :  provided  that  no  creditor,  though 
ibr  a  valuable  consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession,  or 
nil  dicit,  shall  avail  himself  of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but  shall  be  paid  rateable 

Vol.  VIII.  M  with 
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with  such  creditors."  In  the  esse  of  Taylor  y.  Tmflor{a), 
this  Court  refused  to  set  aside  an  execution  issued  upon 
a  judgment  by  nil  dicit  on  a  warrsnt  of  attorney,  and 
served  Rnd  levied  by  seizure  before  the  bankruptcy ;  but 
this  case  is  very  di&rent,  for  the  execution  may  be  valid ; 
the  sheriff  may  have  done  right  in  seizing  and  selling  the 
goods,  and  sdll  he  may  not  be  justified  in  paying  over 
the  proceeds  to  the  judg^len^c^edito^ ;  and  if  so,  an 
action  fi>r  money  had  and  received  lies  against  him  at 
the  suit  of  the  assignees,  lite  case  of  Wymer  v.  Kem- 
Ur(i)  shews  that  the  present  case  is  within  the  lOSth 
section ;  for  it  was  there  said,  that  a  person  having  issued 
an  execution  on  a  judgment,  is  a  creditor,  having  secu- 
rity for  his  debt. 

Coleridge  contrik.  The  clause  in  question  may  be 
divided  into  three  parts,  — ■  the  rule,  the  exception,  and 
the  proviso.  The  party  who  issued  the  execution  men- 
tioned in  this  case  may  be  within  the  rule,  as  a  creditor 
having  security,  but  he  is  also  within  the  exception ;  for 
the  execution  was  served  and  levied  by  seizure  before 
the  bankruptcy.  And  admitting  that  he  is  within  the 
proviso  also,  still  an  action  at  law  cannot  be  miuntained 
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creditors.    But  supposing  that  to  be  otherwise,  it  is  very        1828. 
doabtful  whether  the  matter  can  be  investigated  in  a       *— 

Not  LIT 

court  of  law.  Holroyd  J.  expresses  such  a  doubt  in  a&dnat 
Taylor  v.  Taylor.  Again,  the  section  in  question  was 
substituted  for  the  ninth  section  of  the  21  Jac.  1.  c.  19., 
which  clearly  had  reference  only  to  proceedings  before 
commissioners  of  bankrupt ;  and  it  is  probable  that  the 
108th  section  of  the  modern  act  had  reference  to  similar 
proceedings.  The  rule,  however,  would  have  been  too 
large;  it  would-have  affected  all  judgment-creditors,  and, 
therefore^  the  exception  was  introduced  in  &vour  of  exe- 
cutions; and  then  the  proviso  at  the  end  of  the  clause 
was  added,  not  merely  to  apply  to  that  part  of  the  cre- 
ditors mentioned  in  the  exception,  but  it  includes  all 
creditors  that  have  issued  execution  upon  judgments 
by  nil  dici^  which  are  for  the  most  part  given  for  more 
than  the  sum  really  due.  In  such  case,  the  act  in- 
tended that  the  party  should  prove  the  debt  really  due 
before  the  commissioners,  and  not  the  whole  amount  of 
the  judgment 

Manning  in  reply.  If  that  construction  were  to  pre- 
vail, the  clause  would  be  rendered  nugatory;  for  the 
commissioners  have  no  power  to  compel  a  party  to  come 
before  them  and  prove  a  debt,  or  to  refund  any  part  of 
the  money  obtained  by  means  of  an  execution,  as  was 
lately  observed  by  the  Vice-  Chancellor  in  the  case  of 

Gihfnns  v.  PhiUips  (a). 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.     The  question  in  this  case  arises  upon 

(a)  Not  jet  reported. 

M  2  the 
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tb«  lOStb  section  of  tbe  last  bankrupt  act,  6  G.  4. 
0. 16.  The  case  states,  tbat  two  creditors  obtained 
wmM  judgmcDt  against  the  bankrupt  by  nil  diclt;  tbe  one 
on  a  bond,  the  other  on  a  warrant  of  attorney.  The 
hitter  cannot  have  been  an  adverse  suit,  and  it  does 
not  appear  that  the  former  was;  and  both  the  judg- 
ausita  aref  aa  stated,  within  the  very  words  of  the 
jwoviso. 

The  proviso  is  introduced  into  this  act,  for  the  first 
time,  as  an  addition  to  the  lOSd  section,  of  tlie  former 
statute,  SG.ii.  c.  98.  The  intenUon  certainly  was  to 
prevent  voluntary  preferences ;  the  words  may  probably 
go  beyond  tbe  intention ;  but  if  they  do,  it  rests  with 
tbe  legislature  to  make  an  alteration ;  tbe  duty  of  the 
Court  is  only  to  construe  and  give  effect  to  the  provision. 
Tbe  intention,  tbat  a  creditor  under  such  circumstances 
shall  not  have  tlie  full  benefit  of  his  execution,  but  only 
be  paid  pari  passu  with  other  creditors,  is  sufficiendy 
aianifesL  The  difficulty  is,  as  to  the  mode  of  giving 
efiect  to  this  intention,  no  mode  being  mentioned  in  the 
act  And,  upon  consideration,  it  appears  to  us  that  the 
only  effectual  mode  is  to  prevent  the  creditor  from  re- 
ceiving the  money  produced  by  a  sale  of  the  goods  taken 
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will  obtain  the  advantage  which  this  proviso  is  intended  1828. 
to  prevent*  The  safe  course,  therefore,  is  to  say,  that  he  — 
ought  not  to  receive  the  money ;  and  if  he  ought  not  to  agahui 
receive  it,  but  does  receive  it,  then  he  will  have  received 
money  belonging,  not  to  himself,  but  to  the  assignees  of 
the  bankrupt,  and  will,  consequently,  be  liable  to  an 
action  at  their  suit  for  money  had  and  received  to  their 
use.  And  taking  this  to  be  the  law,  and  the  true  effect 
of  the  statute  as  to  the  execution  creditor,  what  will  be 
the  duty  of  the  sherifi^  having,  as  in  the  present  case, 
notice  of  the  bankruptcy,  the  commission,  and  the  ad- 
judication ?  No  other  reasonable  answer  can  be  given 
to  this  question  tlian  to  say,  that  the  duty  of  the  sheriff 
is  to  pay  the  money  to  the  assignees,  to  whom  it  legally 
belongs,  and  not  to  the  creditor,  to  whom  it  does  not 
belong.  And  this  being  his  duty,  if  he  does  pay  the 
money  to  the  creditor,  he  places  himself  in  the  ordinary 
situation  of  a  man  who,  having  in  his  hands  the  money 
of  A^  thinks  fit  to  hand  it  over  to  B.  The  wrongful 
payment  will  be  no  discharge,  but  he  will  still  be  liable 
to  an  action  at  law  for  money  had  and  received,  at  the 
suit  of  the  assignees  to  whom  the  money  belongs.  The 
seizure,  being  prior  to  the  act  of  bankruptcy,  will  be 
lawful  and  right ;  it  is  not  necessary  to  say  whether  the 
sale  be  lawful  or  tortious ;  the  sale  may  be  a  lawful  act, 
and  yet  the  proceeds  may  belong  to  the  assignees ;  or,  if 
it  be  wrongful,  they  may  waive  the  wrong,  and  sue  for 
the  proceeds  as  money  received  to  their  use. 

The  sheriff  may  certainly,  in  some  cases,  be  placed 
in  a  situation  of  difficulty,  because  the  commission  may 
turn  out  to  be  invalid ;  but  this  difficulty  is  of  the  same 
kind  as  that  in  which  he  is  placed  in  the  case  of  an 
alleged  act  of  bankruptcy  before  liis  seizure,   and  a 
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1828.     .  commisaon  afterwards,  and  be  has  the  same  modes  of 
N^ii^       relie£ 

agaiiiit  For  these  reasons  we  are  of  opinion,  tliat  the  pltuntiffi 

are  entitled  to  recover,  and  the  verdict  must  stand. 

Postea  to  the  plaintiffs. 


saim^i,,  CoLviN  and  Others  against  Newbebrt  and 

Benson. 

Whtn  tin  /^  ASE  against  the  dependants,  as  the  owners  of  the  ship 
bf  an  iMm-  Benson,  for  the  loss  of  goods,  shipped  by  the  plain- 

dun»-vu»j.  '^  '"  India  to  be  conveyed  to  England.  The  first 
JJ^^f^-  Count  of  the  declaration  allied,  that  the  defendants, 
unW^KiriiM  ^''°'^  *"*^  ""  *-^^  ^^^^  day  of  March  1817,  were  owners 
■%b«iiig  tight,  of  t]]e  Benson,  whereof  one  Gearee  Betham  then  was 
he.,  and  mtli- 

Mdwltfaihii^-  master,  and  which  ship  or  vessel  was  then  ridine  at 
A^mm)O.B.  '  .  .  J     .  .... 

riranldbaat       ancuor  in  parts  beyond  the  seas,  to  wit,  in  the  nver 

orfreoiibandaCMoof  Uwrul  goodi  (ronriTig  lOOloni  to  be  laden  for  account  of  tbe 
(iwiia'}i  and  procctd  therewith  to  Cn/mUo,  and  (here  re-load  the  >bip  with  a  caqpi  ot  EaU 
XtuSa  produce,  and  relum  therewith  to  Limdoti,  and  upon  het  an-JTal  there  and  diicharge, 
the  httraded  *ojage  and  aenice  ihould  end.  And  the  owner  further  agreed,  that  tlie  com- 
'  ~  at  of  thir^Bta  men  ahould,  if  posdble,  be  kept  ap;  that  he  would  anppl;  the  ship 
'  that  die  might  be  retvned  in  the  laid  uniee  twelTS  months,  or  so  mudi 
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Hooghfyf  in  the  East  Indies^  and  bound  on  a  voyage        1826* 
from  thence  to   the  port  of  London;   and  that  the        ■^""" 

CoLViV 

defendants  so  being  owners  of  the  ship  or  vessel  as  againti 
aforesaid,  the  plaintiffs  heretofore,  to  wit,  on,  &C,  in  the 
liver //bq^A^  aforesaid,  shipped  and  loaded,  and  caused 
to  be  shipped  and  loaded,  in  and  on  board  of  the  said 
ship  or  vessel,  whereof  the  said  George  Bethajn  then  was 
master,  and  which  said  ship  or  vessel  was  then  riding  at 
anchor  in  the  river  HoogMy  aforesaid,  divers  goods  and 
merchandizes,  to  wit,  2171  bags  of  sugar,  and  191  chests 
of  indigo  of  them  the  plaintiffs,  then  being  in  good 
order  and  well  conditioned,  and  of  a  large  value,  to  wit, 
of  the  value  of  20,000/.  of  lawful  money  of  Great  Britain^ 
to  be  taken  care  o^  and  safely  and  securely  carried  and 
conveyed  in  and  on  board  of  the  said  ship  or  vessel 
bom  the  river  Hooghly  aforesaid  to  the  port  of  London 
aforesaid;  and  there,  to  wit,  at  the  port  of  London 
aforesaid,  to  be  safely  and  securely  delivered  in  the  like 
good  order,  and  well  conditioned,  to  certain  persons, 
commonly  called  and  known  by  the  names,  and  using 
the  style  and  firm  of  Messrs.  Bazett^  FarguJiar^  Cramnford^ 
and  Company,  or  to  their  assigns,  (the  act  of  God^  the 
King^s  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever  excepted,)  for  certain  freight 
and  reward,  payable  by  bills  in  that  behalf:  and,  al- 
though the  said  goods  and  merchandizes  were  then  and 
there  had  and  received  by  the  said  George  Betham^  so 
being  master  of  the  said  ship  or  vessel  as  aforesaid,  in 
and  on  board  of  the  said  ship  or  vessel  in  the  river 
Mooghly  aforesaid,  to  be  carried,  conveyed,  and  de- 
livered as  aforesaid ;  yet  the  defendants,  so  being  owners 
of  the  said  ship  or  vessel  as  aforesaid,  not  regarding 
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tbeir  duty  as  such  owners,  but  neglecting  the  same,  and 
oontriving,  and  trrongfull;  and  unjustly  intending  to 
injure  the  plaintiffs  in  this  behalf,  did  not,  nor  would, 
take  care  of,  and  safely  or  securely  carry  or  conrey  the 
said  goods  and  merchandises,  or  cause  the  same  to  be 
carried  and  conveyed  in  or  on  hoard  of  the  said  ship  or 
▼essel,  or  otherwise,  from  the  river  Hooghly  aforesaid  to 
the  port  of  London  aforesaid,  nor  there,  to  wit,  at  tlie 
port  of  London  aforesaid,  safely  or  securely  deliver  the 
same,  or  cause  Uie  same  to  be  delivered  to  Messrs. 
Baxett,  FarqtAar,  Crat^ord,  and  Company,  or  to  their 
assigns,  although  the  defendants  were  not  prevented 
from  so  doing  by  the  act  of  God,  the  King's  enemies, 
fire,  or  other  dangers  or  accidents  of  the  seas,  rivers,  or 
navigation  ofany  nature  or  kind  soever;  but,  on  the  con- 
trary thereof  they,  the  defendants,  so  being  owners  oi  the 
said  ship  or  vessel  as  aforesud,  so  improperly  behaved 
and  conducted  themselves  with  respect  to  the  said 
goods  and  merchandizes,  that  by  and  through  the  mere 
Carelessness,  n^ligeuc^  misconduct,  and  de&ult  of  the 
defendants,  and  their  servants,  in  this  behalf,  a  great 
part  of  the  said  goods  and  merchandizes,  being  of  great 
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term,  1826,  a  special  verdict  was  found  as  to  the  pro-        1828. 
mises  in  the  first  count  of  the  declaration  mentioned  in 

CoLYiir 

substance  as  follows.  On  the  11th  March,  in  tlie  year  againMi 
of  our  Lord  1817,  the  plaintifis  shipped  on  board  the 
ship  jBSmftWf,  near  Calcutta^  in  the  East  Indies^  then 
riding  at  anchor  in  the  rvvev  Hooghljfi  2171  bags  of 
sugar,  and  191  chests  of  indigo,  then  being  in  good 
order,  and  well  conditioned,  for  which  the  following  bill 
of  lading  was  signed  by  George  Betham,  then  being  the 
master  of  the  said  ship,  under  the  circumstances  herein- 
after mentioned :  *^  Shipped  by  the  grace  of  God,  in 
good  order  and  well  conditioned,  by  Messrs.  Cotvins, 
Bazett,  and  Company,  in  and  upon  the  good  ship  called 
the  Benson,  whereof  is  master,  under  God,  for  this 
present  voyage,  George  Betham,  and  now  riding  at  an- 
chor in  the  river  HoogMi/,  and  by  God's  grace  bound 
for  London,  to  say,  2171  bags  of  sugar,  and  191  chests 
of  indigo,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order,  and  well 
conditioned,  at  the  aforesaid  port  of  London,  the  act  of 
God,  the  King^s  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  and  kind  soever  excepted,  unto 
Messrs.  Buzett,  Farquhar,  Cranaford,  and  Company,  or 
to  their  assigns ;  freight  for  the  said  goods  being  paid 
by  bills.''  G.  Betham  received  the  said  goods  on  board 
the  said  ship  in  the  river  Hooghly,  to  be  carried  and 
conveyed  according  to  the  bill  of  lading.  At  the  time 
of  the  said  goods  being  so  shipped  and  received,  and  the 
said  bill  of  lading  signed,  and  before  that  time,  the  de- 
fendants were  the  owners  of  the  said  ship,  and  before 
the  said  ship  sailed  to  the  East  Indies,  and  whilst  they 
were  such  owners,  the  following  charter-party,  bearing 

date 
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date  the  7th  day  of  June,  in  the  year  of  our  Lord  1816, 
was  executed  by  the  defendant  Thomas  Starling  Benson^ 
who  WHS  then  the  monagmg  owner  of  the  ship,  and 
acting  on  behalf  of  himself  and  the  other  owner  of  the 
ship  on  the  one  part,  and  G.  Betkam,  of  the  other  part, 
for, the  said  ship  Benson. 

"  This  charter-party  of  nffi-eightment,  made  and  con- 
cluded in  London  the  7th  day  of  June,  in  the  year  of  our 
Lord  1816,  between  TAomas  Sterling  Benson,  of  the  city 
of  London,  part  owner  of  tlie  good  ship  or  vessel  called 
the  Benson,  of  G7S  tons  measurement,  or  thereabouts,  now 
lying  !□  the  port  of  London,  of  the  one  part;  and  George 
Betham  of  the  city  of  London,  merchant  and  mariner, 
freighter  of  the  said  ship,  of  the  other  part;  witnesseth, 
that  thesaid  owner,  for  the  considerations  hereinafter  men- 
tioned, doth  hereby  promise  and  agree  to  and  with  George 
Betham,  bis  executors,  administrators,  and  assigns,  that  lie 
G.  Betham  shall  have,  and  he  is  hereby  accordingly  ap- 
pointed to,  the  command  of  the  said  ship,  but  with  such 
restrictions  as  her^alWr  mentioned,  and  subject  to  the 
proviso  or  condition  hereinafter  contained  respecting 
the  appointment  of  an  agent  on  board  the  said  ship  on 
the  part  of  tlic  said  owiierii.     And  tlie  said  ship  being 
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ship  can  reasonably  stow  and  carry  over  and  above  ber  18S8* 
stores,  tackle^  apparel,  and  provisions,  and  reserving  ^ 
sufficient  room  in  the  said  ship  for  100  tons  of  i?oods  to  agamu 
be  laden  by  or  for  account  of  the  said  owner  as  herein- 
after is  mentioned.  And  the  said  ship  being  so  laden, 
he  G*  Betham  shall  and  will  set  sail  therewith  and  pro- 
ceed to  Calcutta  in  the  East  Indies^  with  liberty  to  touch 
at  Madeira  and  Madras  in  her  outward  passage;  and 
being  arrived  at  Calattta  aforesaid,  shall  and  will  un- 
load the  said  outward  cai^,  and  reload  the  said  ship 
with  a  cargo  of  East  India  produce,  and  return  with  the 
same  to  the  port  of  London^  and  upon  her  arrival  there, 
and  being  finally  discharged  of  her  cargo,  and  cleared 
by  the  revenue  officers,  the  said  intended  voyage  and 
service  is  to  end  and  be  completed,  the  act  of  God,  the 
King's  enemies,  restraint  of  princes  and  rulers,  fire,  and 
all  and  every  the  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  what  nature  or  kind  soever  ex- 
cepted. And  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  G.  Betham^  his  executors, 
&c.  that  in  case  any  of  the  aforesaid  complement  of 
thirty-five  men  and  boys  shall  happen  to  die,  pr  desert, 
or  leave  the  said  ship  during  the  said  intended  voyage 
and  service,  so  that  the  number  shall  be  reduced  below 
thir^-two,  that  then  and  in  every  such  event  happen- 
ings the  aforesaid  number  of  thirty-two  shall,  if  prac- 
ticable^ be  kept  and  made  up  at  the  expence  of  the  said 
owner.  And  further,  that  the  said  ship  shall  at  all 
times  during  her  said  intended  voyage  and  service  be 
furnished  and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles,  and  that  the 
said  ship  shall,  if  required,  be  kept  and  continued  in  the 
service  aforesaid   for  and  during  the   term   of  twelve 
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calendar  months,  to  be  ac(»uot«(l  from  the  twelfUi  day 
of  the  present  month  of  June,  and  for  and  during  such 
longer  time  or  term  as  may  be  necessary  to  complete 
her  aforesaid  voyage,  and  until  her  return  to  the  port  of 
London,  being  finally  discharged  of  her  homeward  cargoi 
and  cleared  by  the  revenue  officers.  And  the  said  owner 
doth  also  promise  and  agree,  that  the  said  ship  shall, 
previous  to  her  departure  irom  the  port  of  London  on 
ber  above-mentioned  voyage,  be  furnished  and  provided 
with  good  water  casks,  capable  of  containing  eighteen 
tons  of  water,  and  the  said  owner  doth  also  engage  to 
provide  the  said  ship  with  coals  and  wood  for  cooking  and 
dressing  the  passengers'  provisions,  for  which  the  said 
freighter  is  to  pay  or  allow  unto  the  said  owner,  at  and 
after  the  rate  of  fouiteen  pence  for  every  passenger  or 
servant  per  lunar  month,  and  so  in  proportion  for  a  less 
period.  In  consideration  whereof,  and  of  every  thing 
above  mentioned,  he,  G.  Betham,  doth  hereby  promise 
and  agree  to  and  with  the  said  Thomas  Starling  Benson,  in 
manner  and  form  following,  that  is  to  say,  that  he,  G. 
Betham,  shall  and  will  take  upon  himself  the  command 
of  the  said  ship  for  and  during  her  said  intended  voyage, 
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well  and  truly  pay  or  cause  to  be  paid  unto  the  said  1828. 
owner  freight  for  the  use  or  hire  of  the  said  ship,  at  and  ~ 
after  the  rate  of  25s.  per  ton,  roister  measurement  of .  againti 
the  said  ship  per  calendar  month,  for  and  during  the 
aforesaid  term  of  twelve  calendar  months  certain,  and 
for  and  during  such  longer  time  or  term,  if  any,  as  may 
be  necessary  to  complete  her  said  intended  voyage,  and 
until  her  return  to  the  port  of  London^  and  being  finally 
discharged  of  her  homeward  cargo,  and  cleared  by  the 
revenue  officers,  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of;  such  freight  to  be 
paid  in  manner  following:  that  is  to  say,  the  sum  of 
lOOOiL,  part  thereof,  at  or  before  the  execution  of 
these  presents;  the  sum  of  2000/.,  further  part  thereof, 
by  approved  bill  or  bills  to  be  drawn  in  London 
upon  Calcutta^  in  favour  of  the  said  owner,  payable^ 
as  to  one  moiety  thereof,  at  one  calendar  month, 
and  as  to  the  other  moiety  thereof  at  two  calendar 
months  next  after  the  ship  shall  arrive  at  Calcutta^  and 
the  residue  and  remainder  of  such  freight  to  be  paid  or 
secured  to  the  satisfacticHi  of  the  said  owner,  upon  the 
arrival  of  the  ship  in  the  port  of  London^  and  previous 
to  commencing  the  discharge  of  her  homeward  cargo : 
Provided  always,  that  in  case  the  said  ship  shall  be  kept 
or  detained  at  Calcutta  aforesaid  more  than  ninety  days, 
then  and  in  such  case  the  said  George  Betham  doth 
hereby  engage  to  pay  or  cause  to  be  paid  at  Calcutta 
aforesaid,  to  the  agent  of  the  said  owner,  the  sum  of 
1000^  either  in  cash  or  by  bills  to  be  approved  of  by 
such  agent,  in  part  payment  of  the  balance  of  freight 
which  may  become  due  under  and  by  virtue  of  this 
charter-party;  and  the  further  sum  of  1000/.  at  the 
expiration  of  every  sixty  days  after  the  said  ninety  days 

which 
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which  the  said  ship  may  expend  or  lie  at  CakuNa  afore- 
said. And  it  is  hereby  declared  and  agreed  by  and 
between  the  said  pardes,  that  bills  remitted  from  India 
in  manner  hereinafter  expressed  shall  be  deemed,  token, 
and  considered  as  good  and  sufficient  security  for  the 
payment  of  the  residue  or  balance  of  freight  which  may 
become  due  under  and  by  virtue  of  these  presents  as 
hereinbefore  mentioned.  And  G.  Betham  doth  hereby 
especially  promise  and  agree,  that  all  and  every  the  bills 
of  exchange  which  may  be  taken  in  payment  of  the 
freight  of  the  said  ship's  homeward  cargo,  shall  be  made 
payable  to,  or  to  the  order  of,  Messrs.  BucMes,  BagsteTf 
and  Buchanan,  of  the  city  of  London,  merchants,  or 
indorsed  over  to  them,  and  delivered  to  the  owner's 
agent,  to  be  by  him  remitted  to  the  said  Buckles, 
Bagster,  and  Buchanan,  in  Lonihnt  who  it  is  hereby 
especially  agreed  by  and  between  the  said  parties,  are 
to  rec«ve  the  amount  thereof,  as  joint  trustees  for  the 
said  owner  and  G.  Betham,  he  G.  Betham  hereby  autho- 
rizing and  empowering  them  to  appn^riate  the  proceeds 
of  such  bills  of  exchange  in  or  towards  payment  to  the 
owner  of  the  balance  of  freight  which  may  be  or  become 
due  to  him  under  and  by  virtue  of  these  presents,  and 
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the  ship.  And  further,  that  all  expences  of  bulk  heads,  1828. 
cabins,  and  other  accommodation  for  passengers,  shall 
be  paid  by  him  G.  Betham ;  the  materials  for  which  are  j»s^mu 
to  be  left  on  board  the  ship  at  the  termination  of  the 
voyage^  and  become  the  property  of  the  owner.  And 
O.  Betham  doth  also  agree  to  pay  and  defray  all  port 
charges  and  pilotage  which  may  be  incurred  by  the  ship 
during  her  intended  service,  save  and  except  such  as 
may  be  incurred  in  the  port  of  London^  outward  and 
homeward  bound,  and  once  at  Calcutta.  And  G.  Betham 
doth  hereby  further  agree,  that  the  owner  shall  have  the 
liberty  of  shipping  on  board  the  said  ship  ontward 
bound,  fraght  free,  any  quantity  of  iron,  vinegar,  and 
mustard  he  may  think  fit,  not  exceeding  in  the  whole 
100  tons,  to  be  delivered  at  Calcutta  r  Provided  always, 
and  it  is  hereby  expressly  agreed  and  understood  by  and 
between  the  parties  to  these  presents,  and  particularly 
by  6.  Bethamj  that  an  agent  shall  be  put  on  board  the 
ship  by  the  owner  for  and  during  the  whole  of  her 
aforesaid  voyage  and  service,  and  who  is  to  have  a 
separate  cabin  in  the  said  ship  for  his  sole  use,  and  to 
mess  at  the  said  George  Betham*s  table ;  which  agent  is 
to  have  the  sole  management,  direction,  and  superin- 
tendance  of  the  ship's  stores  and  provisions,  and  the 
issuing  and  delivering  out  of  the  same  for  and  during 
the  intended  voyage ;  and  such  agent  is  likewise  to  have 
the  sole  ordering  and  purchasing  of  any  supplies,  stores, 
provisions,  and  other  articles  which  may  be  required  for 
the  use  of  the  ship  during  her  voyage,  and  that  all  bills 
which  may  be  required  to  be  drawn  upon  the  owners  of 
the  ship  for  any  such  supplies  or  otherwise  on  account 
of  the  ship,  shall  be  drawn  by  such  agent  only  r  Pro- 
vided also,  and  it  is  hereby  further  agreed  by  and 

between 
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between  the  said  parties,  and  especUUy  by  the  owner, 
that  the  freighter  shall  have  the  liberty  and  privilege  of 
employing  the  ship  in  the  East  Indies  for  any  inter- 
mediate voyage  or  voyages  he  niay  think  fit,  without 
prejudice  to  this  charter-party,  but  not  exceeding  in  the 
whole  the  time  or  term  of  twelve  calendar  months,  to 
be  computed  from  and  after  the  expiration  of  thirty 
days  next  after  the  arrival  of  the  ship  at  Calcutta  afore- 
said, upon  his  G.  Beiham's  paying  or  causing  to  be  paid 
to  the  owner  the  same  rate  of  freight  as  h  hereinbefore 
stipulated,  viz.  255.  per  ton  per  month  for  alt  such 
additional  time  as  the  ship  may  be  so  employed  or 
detained  in  India;  such  additional  freight  being  paid 
to  the  owner's  agent  for  the  Ume  being,  or  secured  to 
his  satisfaction,  previous  to  the  ship  entering  or  pro- 
ceeding on  such  additional  voyage  or  service.  And  it 
is  hereby  expressly  provided  and  declared,  that  in  case 
G.  Betham  shall  proceed  with  tlie  said  ship  to  any  port 
or  place  other  than  Madeira^  Madras,  and  Calcutta  afore- 
said, without  the  special  leave  in  writing  of  the  agent  of 
the  owner  for  the  time  bein^  or  if  G.  Betham  shall  be 
guilty  of  a  breach  of  any  or  either  of  the  promises  and 
agreements  herein  contained  on  bis  port,  then  and  in 
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commander  of  the  ship  Benson^  on  a  voyage  to  India.       1828. 
Wages,  say  10/.  per  month.     No  primage  or  privilege       ■^""" 

CoLTIlf 

of  tonnage  whatever.  Cabin  allowance  for  voyage  (it  ogamti 
being  understood  that  the  agent,  chief  and  second  mates, 
and  surgeon,  if  any,  mess  in  cabin),  150/.,  owner  pro- 
viding nothing.  Allowance  while  in  Indta^  three  sicca 
rupees  per  day."  Samuel  Oviatt  went  as  agent  on 
board  the  said  ship  Benson  under  the  said  charter-party, 
on  the  said  voyage,  and  carried  out  letters  of  intro- 
duction from  the  persons  using  the  said  firm  of  Buckles^ 
Bagster,  and  Buchanan,  being  merchants  in  London,  on 
behalf  of  the  said  defendants,  to  the  plaintiffs,  by  which 
he  was  directed  to  apply  to  them  in  case  of  necessity, 
and  he  did  apply  to  them,  and  they  acted  as  agents  at 
Calcutta,  both  for  the  said  defendants  and  G.  Bctham 
as  hereinafter  mentioned.  Samuel  Oviatt  acted  under 
a  power  of  attorney  executed  by  the  defendant  Thomas 
Starling  Benson,  which  recited  the  charter-party,  and 
then  gave  Oviatt  authority  to  do  on  his  behalf  all  things 
for  which  that  instrument  contemplated  the  appointment 
of  an  agent.  Samuel  Oviatt  carried  out  with  him  the 
charter-party,  and  communicated  it  to  the  plaintiffs  as 
soon  as  he  arrived  at  Calcutta,  and  before  the  shipping 
of  the  goods,  and  the  plaintiffs  before  that  time  read  the 
charter-party,  and  received  a  copy  thereof,  and  for  the 
freight  of  the  said  quantity  of  sugar  and  indigo  in  the  bill 
of  lading  mentioned,  the  plaintiffs  drew  bills  upon  certain 
other  persons,  payable  sixty  days  after  the  ship  Benson's 
arrival  in  London  to  the  order  of  Buckles,  Bagster,  and 
Buchanan,  which  bills  they  delivered  to  S,  Oviatt  to  be 
remitted  to  the  said  last  mentioned  persons,  pursuant  to 
the  stipulation  in  the  charter-party ;  and  the  said  bills 
were  so  remitted.  .  G.  Betham  employed  the  plaintiffs  as 
Vol.  VIII.  N  hi« 
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bis  agents  at  CalcattOf  who  accordingly  acted  as  his 
agents,  and  collected  and  paid  over  to  him  the  freight 
of  the  goods  carried  m  the  ship  on  the  voyage  from 
London  to  Calcuila,  and  procured  freight  for  him  on 
the  voyage  from  Calcutta  to  London  i  antl  they  had  a 
commission  from  him  for  procuring  such  freight.  The 
ship  sailed  on  her  voyage  from  the  river  Hoogkly  to 
London  with  the  said  quantities  of  sugar  and  indigo  on 
board,  but  they  never  were  dehvered  to  the  plaintiffs  or 
their  assigns  pursuant  to  the  bi)l  of  lading,  although  no 
act  <^  God,  the  king's  enemies,  fire,  or  any  otiier 
dangers  or  accident  of  the  seas,  rivers,  or  navigation 
of  what  nature  or  kind  soever,  prevented  the  same 
from  being  so  delivered ;  hut,  on  the  contrary  thereof, 
1651  bags  of  the  said  sugar,  and  twelve  chests  of  the 
■aid  indigo  were  wholly  lost  to  the  plaintiffs,  and  the 
residae  of  the  said  sugar  and  indigo  greatly  lessened  in 
value.  This  case  was  argued  on  a  former  day  in  this 
term  by 

Parke  for  the  plaintifife.     llie  efl^t  of  this  instru- 
ment called  a  charter-party,  was  not  to  demise  the  ship 

to  lielham,   so   as   to  enable  liim   lo  put  he 
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hcfreby  acoordingly  appointed  to  the  command  of  the  md       18t8. 
ship;  but  with  such  restrictions  as  hermafter  men* 
tioned."     Now  that  explains  the  whole  of  what  follows. 
Again,  the  defendants  stipulated  to  have  an  agent  on 
board,  who  had  power  to  remove  Betham  from  the 
command  for  breach  of  any  of  the  covenants  in  the 
contract  made  between  him  and  the  owners.    Betham 
then  was  master,  and  instead  of  contracting  for  any 
fixed  wages,  he  guaranteed  to  his  owners  certain  profits^ 
and  was  to  retain  all  the  surplus,  and  third  persons  were 
entitled  to  consider  him  merely  as  master,  although  they 
knew  of  the  charter-party.     Besides,  the  owners  ex« 
pressly  stipulate  for  a  lien  upon  all  freight  bills;  and  it 
would  be  singular  if  they  could  insure  to  themselves  all 
the  benefit  derived  from  carrying  goods,  and  avoid  the 
risk.    Boucher  v.  Laxoson  (a)  is  the  leading  case  on 
this  subject.     Lord  Hardwicke  there  said  that  owners 
are  liable  for  the  loss  of  goods  on  two  grounds.     Firstt 
that  they  appoint  the  master ;  and,  secondly,  that  they 
receive  the  freight.     In  that  case  the  second  reason  did 
not  apply,  and  ultimately  judgment  was  given  for  the 
defendant ;  but  it  is  an  express  authority  that  if  a  person 
be  appointed  and  act  as  master,  the  owner  is  responsible 
for  goods  shipped  on  board  the  vessel,  although  there 
may  be  some  special  agreement  between  him  and  the 
master  as  to  the  mode  in  which  the  wages  of  the  latter 
are  to  be  paid  and  the  freight  received.     The  authority 
of  the  case  of  Parish  v.  Crairford  {b)  may  perhaps  be 
doubtful;  but  that  was  a  much  stronger  case  than  this 
in   fiivour  of  the  defendant.    James  v.  Jones  {c\  and 
M^Kenzie  v.  Rowe  (^),  which  will  probably  be  cited  on 

(a)  Cat.  temp.  Hardw,  85.  194.  (&)  Abb,  on  Shipping,  19. 

(e)  Abb,  on  SMppmg,  90.  (d)  2  Qtmpb.  488. 
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tbe  other  side,  are  distinguiithable ;  in  the  former  the 
owner  had  nothing  to  do  with  the  freight,  in  the  latter 
there  was  no  evidence  that  the  goods  were  received 
on  board  the  vessel  by  any  pei'son  appointed  by  the 
defendants. 

CampheU  contrS.  This  action,  aUhougti  in  form  an 
action  on  the  case,  is  in  reality  an  action  of  contract. 
The  cause  of  action,  as  stated,  does  not  arise  upon 
the  breach  of  any  common  law  obligation,  but  upon 
a  breach  of  duty  arising  out  of  a  contract,  which  is 
the  foundation  of  this  action,  as  well  as  of  an  action  of 
assumpsit.  The  duty  of  the  defendants  was  to  deliver 
the  goods,  as  alleged  in  the  declaration,  if  they  con- 
tracted to  do  so  for  a  sufficient  consideration.  It  was, 
therefore,  essentially  necessary  for  the  plaintiiife  to  prove 
the  contract  as  laid.  So  much  is  this  an  action  of  con- 
tract that,  aoctnding  to  Powell  v.  Laifion  {a),  non-joinder 
of  a  party  as  defendant  might  have  been  pleaded  in 
abatement;  and  Bntfierton  and  Others  v,  JVood{i>)  (in 
error)  was  distinguished  from  the  former  case,  because 
die  defendants  below  were  d>arged  as  common  carriers. 
How  then  is  the  contract  laid  in  this  case?     The  dedor- 
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there  any  thing  in  the  transaction  that  could  authorize 
die  plaintifl&  to  consider  the  defendants  as  the  receivers 
of  the  freight,  and  carriers  of  the  goods.  It  is  found 
that  the  plaintiffs  knew  all  the  circumstances,  that  they 
read  the  charter-party,  and  were  furnished  with  a  copy, 
and  that  the  charter-party  was  made  bonft  fide  between 
the  parties*  That  instrument  has  a  double  purpose ;  it 
first  appoints  Betham^  master,  and  then  charters  the 
ship  to  him.  There  is  nothing  improper  in  that;  an 
owner  may  be  master,  why  then  should  not  an  owner 
pro  h^  vice  ?  If  that  be  so,  this  is  like  all  ordinary 
charter-parties.  It  is  true  that  it  does  not  contain  ex- 
press words  of  demise,  but  the  Court  must  look  at  the 
whole  of  the  instrument,  and  if  it  authorizes  Bctltam  to 
put  up  the  ship  as  a  general  ship,  it  is  a  chartei*-party. 
In  Saville  v.  Campion  (a),  and  Taie  v*  Meek  (d),  tiiere 
were  no  express  words  of  demise,  and  it  was  held  that 
the  owner  had  a  lien  for  his  freight,  but  it  was  never 
doubted  that  the  hirer  might  make  what  use  of  the 
vessel  he  pleased,  for  the  period  of  time  mentioned  in 
the  charter-party.  Suppose  the  same  stipulations  as  to 
freighting  this  vessel  had  been  entered  into  by  the  owner 
with  a  third  person,  instead  of  die  master,  and  that  by 
the  same  instrument  Betham  had  been  appointed  master, 
there  could  be  no  doubt  that  such  third  person  must 
have  been  considered  the  freighter,  and  that  shippers, 
with  nodce,  could  not  have  made  the  owners  responsible 
for  their  goods.  Then  the  circumstance  of  an  agent  for 
the  owners  being  on  board  can  make  no  difference,  for 
his  duty  was  merely  to  look  after  the  stores,  and  to  take 
care  that  the  covenants  in  the  charter-party  were  per- 
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ibrmed.  He  bad  no  authority  whatever  to  interfere 
with  the  use  of  the  ship.  He  was  like  the  agent  of  a 
mine  owner  appointed  to  see  covenants  for  working  the 
mine  duly  performed  by  the  lessee.  There  was  no 
privity  in  this  case  between  the  owner  and  the  shipper. 
If  there  hod  been  a  contract,  it  must  have  been  recip- 
xocal,  but  that  was  clearly  not  so.  The  owner  could 
not  have  sued  the  shipper  for  ireigbt,  and,  therefore,  is 
notf  on  the  ground  of  contract,  responsible  for  the 
goods.  The  broad  question,  therefore,  arises,  Whether 
Bn  owner  is  liable  in  an  action  founded  on  an  implied  con- 
tract where  the  ship  has  been  chartered  to  a  third  per- 
K>D.  Boucher  v.  Lawion  is  not  in  point,  the  ship  was  not 
chartered  to  the  master,  and  eventually  judgment  was 
^vea  for  the  defendant.  Parish  v.  Crawford  was  only  a 
nisi  prius  case)  and  is  more  than  answered  by  the  more 
recent  decisions  oi  James  v.  Joties,  and  M'Kenzie  v.  Some. 
In  the  latter  case,  it  is  true,  the  report  states,  that  there 
was  no  evidence  that  the  goods  were  received  on  board 
by  any  person  appointed  by  the  defendants,  the  owners, 
but  ^at  can  make  no  difference,  where  the  shipper 
koovre  of  the  contract  made  between  the  owner  and 
master.     In  Abiwtl  on  Shipping,  p.  22.,  a  doubt  is  ex- 
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JEasi  Indies,  against  the  owners  of  the  ship  for  the  loss  of      1838. 
the  goods.     The  goods  were  shipped  by  the  plaintiffs, 
and  the  bills  of  lading  were  signed  by  G.  Betkam,  who 
was  the  master  of  the  ship.     These  facts,  amongst  vari- 
ous others,  have  been  found  by  a  special  verdict.     The 
defendants  rested  their  defence  on  the  ground  that  an 
instrument,  called  a  charter-party,  had  been  made  by 
one  of  them,  on  the  part  of  himself  and  the  other  owners, 
before  the  ship  sailed  from  London  on  the  voyage  to  the 
JEasi  Indies;  and  it  was  contended,   that  they,  having 
chartered  the  ship,  were  no  longer  liable,  as  owners,  for 
the  loss  of  goods  shipped  to  be  conveyed  on  the  voyage 
for  which  the  ship  was  chartered.     (His  Lordship  then 
stated  the  particulars  of  the  charter-party,  and  the  other 
material  parts  of  the  special  verdict)    Now,  the  question 
is,  Whether  the  owners  of  the  ship  were,  by  this  instru- 
ment, made  between  them  and  the  master,  to  be  consi* 
dered  as  having  chartered  their  ship  in  such  a  manner 
as  to  be  released  from  the  responsibility,  which  belonged 
to  them  by  the  general  rules  of  law  as  owners,  for  goods 
shipped  on  board  their  ship?     And,  on  consideration  of 
the  case,  we  are  of  opinion,  that  they  are  not  discharged 
by  that  instrument;  for,  taking  the  whole  together,  it 
appears  to  be,  in  substance,  nothing  more  than  the  ap- 
pointment of  a  master,  upon   an  undertaking  by  him 
that  the  ship  shall  earn  a  certain  sum,  and  all  beyond 
that  sum  was  to  be  for  his  own  benefit,  but  all  loss  was 
to  be  made  good  by  him ;  and  it  is  provided,  that  he 
shall  secure  the  performance  of  that  undertaking,   by 
remitting  to  the  agents  of  the  owners  all  freight-bills 
drawn  in  respect  of  goods  shipped  at  CalctUta.     It  cer- 
tainly would  create  a  great  deal  of  confusion,  and  do  a 
great  deal  cS  mischief,  as  far  as  regards  the  shippers  of 
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gocxis,  if  it  were  competent  for  the  owners  of  the  ship  to 
discbarge  themselves  from  responsibility  by  means  of 
such  a  contract  as  was  executed  in  this  instance.  It  was 
relied  on,  during  the  argument,  that  the  plaintiffs  were 
informed  of  the  nature  of  that  contract;  but  if  the  effect 
of  it  be  not  such  as  the  defendants  contend  for,  the  re- 
gponsil^ility,  by  the  general  rules  of  law,  belongs  to  them 
u  owners  with  respect  to  goods  shipped  on  board  their 
ship.  We  being,  therefore,  of  opinion,  that  the  plaintiffs 
are  not  prevented,  by  a  knowledge  of  that  instrument, 
from  suing  the  defendants,  as  owners,  the  judgment  of 
tlie  Court  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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Belcher  against  W.  B.  Sikes  and  Others, 
Executors  of  the  last  Will  and  Testament  of 
A.  Brymer,  deceased,  who  was  surviving 
Executor  of  the  last  Will  and  Testament  of 
James  Brymer,  deceased. 

l"\ECLARATION  stated  that  heretofore^  and  in  the  An  inctentuiv 

lifetime  of  James  Brymer,  to  wit,  on   the  10th  of  and  ^.' in  Jicy 
Manh  1814,   at,   8cc.,   by  a   certain   indenture   made  tewd'intoiT** 

between  con^™**"^ 
oeiween  thecommis- 

aioncTs  iac  TlctiutUing  the  navy,  to  supply  bis  Majesty's  ships  wiUi  scs  provlsiont  and 

Tictualling  stores,  and  that  the  said  A*  and  B.,  in  September  1813,  had  mutually  agraad 

to  dissoWe  the  copartnership  entered  into  by  them  as  aforesaid,  for  carrying  on  the  buiinev 

of  the  said  contract,  and  all  other  contracts,  entered  into  with  the  commissioners  by  B»ot 

A,  9  and  in  which  they,  or  either  of  them,  were  in  anywise  interested  or  concerned*  and  all 

other  copartnerships  whatsoever  subsisting  between  them ;  and  upon  the  treaty  for  aucfa  disao- 

lution,  it  was  agreed  that  the  share  of  B,  in  the  property  belonging  to  the  copartnerrilip 

should  be  estimated  at  50,CXX)/.y  and  be  taken  by  A,  at  that  sum.     It  then  further  redtc^ 

that  it  bad  been  agreed  that  A.  should,  by  his  bond,  indemnify  B,  against  all  damages  bj 

reason  of  his  having  entered  into  the  said  recited  contract  with  A,,  and  by  reason  of  aU 

other  contracts  entered  into  by  B.  and  A,  respectively,  and  in  which  they  or  either  of  tktm 

bad  any  interest  as  aforesaid.     The  indenture  then  witnessed  that  A*  and  B*,  by  mutual 

consent,  dissolved  the  said   copartnership  so  entered  into,  and  then  or  lately  subsisting 

between  them  for  supplying  his  Majesty's  ships  with  provisions  and  stores,  under  or  by 

virtue  of  the  said  recited  contract,  and  of  all  other  contracts  in  which  B.  and  A,,  or  either  ^ 

tkemf  bad  any  interest  or  concern  as  aforesaid.     Tlie  deed  then  contained  a  mutual  release 

of  all  actions,  accounts,  reckonings,  &c.  which  either  of  them  {A.  and  B,)  now  had  or  ever 

had,  or  which  either  of  them,  or  either  of  their  executors,  should  or  might  thereafter  bave^ 

claim,  or  demand  against,  from,  or  under  the  other  of  them,  or  his  heirs,  executors,  &&, 

for  or  by  reason  of  the  said  copartnership  or  copartnerships  so  thereby  dissolved  as  aforesaid, 

upon  or  by  reason  of  any  of  tlie  acts,  matters,  and  things  whatever  in  anywise  relating  to  the 

said  recital  contract,  and  all  other  contracts  in  which  B,  and  A.,  or  eiihef  qfihem,  had  any 

interest  whatsoever.     B,  then  assigned  to  A,  all  the  share  and  interest  of  him  {B»)  of  and 

in  all  the  debts  and  sums  of  money  whatsoever,  then  due  and  owing  to  them  {A,  and  B,) 

under  or  by  virtue  of  the  same  several  contracts,  or  otherwise,  and  all  bonds,  bills,  &c. 

relating  to  the  said  contract,  debts,  and  sums  of  money,  or  any  part  thereof,  and  all  the 

goods,  stock,  and  eflfects  whatsoever  then  belonging  to  them,  tlie  said  A,  and  B*,  as  sudi 

copartners  respectively,  and  all  the  right,  title,  and  interest  of  him  {B,)  of,  in,  to,  from, 

out,  or  in  respect  of  the  premises,     A  power  was  then  given  to  ^.  to  recover,  and  give 

discharges  for  the  said  debts. 

At  the  time  when  this  deed  was  executed,  B,  and  A,  had  been  concerned  in  conducting 

business  together  as  contractors  for  the  navy.     In  some  contracts  B.  was  solely  interested 

as  contractor ;  in  others  A,  was  solely  interested  as  contractor;  and  in  some  they  were 

jointly  interested  as  partners  and  contractors.     They  had,  however,  both  been  concerned  in 

all  the  contracts.    A,  having  been  agent  in  managing  those  contracts  in  which  B.  was  solely 

interested,  and  B,  having  been  agent  in  managing  those  contracta  in  which  A,  was  solely 

interested ;  and  there  was  money  due  from  the  commissioners  of  the  navy  in  respect  of  eacti 

of 
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between  the  plaintiff,  of  the  one  port,  and  James 
Biymer  of  the  otlier  part,  after  reciting,  amongst 
other  things,  that  tlie  plaintiff  and  James  Brymer  in 
or  about  the  month  of  Maif  1813,  entered  into  and 
signed  a  contract  with  three  of  the  commissioners  for 
victualling  his  Majesty's  navy,  to  supply  and  deliver  on 
board  his  Majesty's  ships  at  Halifax  in  Nova  Scotia, 
Qiubec  in  Canada,  NotfM  in  Virginia,  and  the  island 
of  Bemaida,  all  such  quantities  of  sea  provisions  and 
victualling  stores,  consisting  of  the  several  articles  spe- 
cified in  the  contract,  as  should  from  time  to  tJme  be 
required  for  the  use  of  the  ships,  &c.  for  the  space  of 
twelve  calendar  months  certain,  and  further  until  six 
months'  notice  in  writing  should  be  given  by  either  of 
the  contracting  parties  for  the  termination  of  the  con- 
tract, and  for  which  provisions  and  victualling  stores  so 
to  be  supplied  and  delivered,  it  was  agreed  that  the 
plaintiff  and  J.  Brymer  should  be  paid  at  the  rates  and 
prices  mentioned  in  the  contract,  upon  production  of 
the  vouchers  and  documenu  therein  also  mentioned ; 
and  further  reciting  that  the  plaintiff  and  J,  Brymer,  in 
pursuance  of  the  contract,  supplied  and  delivered  from 
to  time  divers  considerable  quantities  of  sea  pro- 
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J.  Brymer  or  the  plaintiff,  and  in  which  they  or  either        18S8. 
qf  them  were  in  any  ways  interested  or  concerned,  and 
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all  other  copartnerships  whatsoever  subsisting  between  a^ainMi 
them ;  and  upon  the  treaty  for  such  dissolution  it  was 
agreed  that  the  share  and  interest  of  J.  Brymer  of  and  in 
the  monies,  property,  and  effects  belonging  to  the  said 
copartnership,  or  to  them  the  said  parties  on  account 
thereof,  should  be  estimated  at  the  sum  of  50,000/.,  and 
be  taken  by  the  plaintiff  at  that  sum ;  and  that  the 
plaintiff  should  thenceforth  have  the  full  benefit  of  the 
said  recited  contract,  and  carry  on  the  business  thereof 
on  his  own  account,  and  for  his  own  exclcisive  use ;  and 
that  he  should  concur  with  J.  Brymer  in  an  application 
to  the  commissioners  for  victualling  his  Majesty's  navy  to 
withdraw  the  name  of  J.  Brymer  from  the  said  recited 
contract;  and  also  reciting  that  the  application  had  ac- 
cordingly been  made  to  the  commissioners,  who  con* 
sented  that  the  name  of  Jl  Brymer  should  be  withdrawn, 
and  the  same  had  accordingly  been  withdrawn  from  the 
said  recited  contract;  and  also  reciting  that  the  plaintiff 
had  paid  to  J.  Brymer  30,000/.  in  part  of  the  said  sum 
of  50,000/.,  the  value  of  his  share  of  the  partnership  pro- 
perty, monies,  and  effects  as  he  J.  Brymer  did  thereby 
admit  and  acknowledge,  testified  by  his  executing  the 
said  recited  indenture.  And  the  plaintiff  for  securing 
to  J.  Bfymer  the  payment  of  the  sum  of  20,000/.,  residue 
of  the  said  sum  of  50,000/.,  and  interest  from  the  1st  of 
January  then  last  past,  had  accepted  certain  bills  of  ex- 
change therein  particularly  mentioned.  And  also  re- 
citing that  upon  the  treaty  for  such  dissolution  as  afore- 
said, it  was  further  agreed  that  the  plaintiff  should, 
by  his  bond  in  a  sufficient  penalty,  save,  defend,  and 
keep  harmless  and  indemnified  J.  Brymer  of^  from,  and 

against 
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1828.  agKinst  all  costs,  losses,  charges,  damages,  and  expences 
whatsoever  by  reason  or  on  account  of  his  having  en- 
tered into  the  recited  contTBCt  with  the  plaintiff,  and  by 
reason  or  on  account  of  all  other  ctmtracts  entered  into 
by  J.  Brymer  and  the  plaintiff  respectively,  and  in  which 
they  or  either  of  them  had  any  interest  or  concern  as 
aforesaid ;  and,  accordingly,  the  plaintiff  bad  by  his  bond 
under  his  hand  and  seal,  bearing  even  date  with  the 
recited  indenture,  become  bound  to  J.  Brymer  in  the 
penal  sum  of  10,000/.,  which  bond,  alter  reciting  as  in 
the  indenture  mentioned,  was  conditioned  to  be  void,  if 
the  plaintiff  his  heirs,  executors,  or  administrators  did 
and  should,  from  time  to  time  thereafter,  at  his  and 
their  own  costs  and  charges,  well  and  effectually  save, 
defend,  keep  harmless  and  indemnified,  J,  Brymer,  his 
heirs,  executors,  administrators,  and  assigns,  and  every 
of  them,  and  bis,  and  their  lands  and  tenements,  goods, 
and  chattels,  of,  from,  and  a^amii  all  claims  and  demands 
whatsoever,  already  made  or  thereafter  to  be  made  by 
gaoemment,  upon  or  against  J.  Brymer,  for  or  in  respect 
of  the  said  recited  contract,  or  of  any  other  contract  or 
contracts,  entered  into  by  J.  Brymer  and  the  plaintiff  re- 
spectively with  the  com  miss iutiers,  and  in  which  J.  Brymi 
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commenoed,  sued,  or  prosecuted  against,  paid,  borne^  or        1828. 
sustained  by,  or  be  made  upon,  «7.  Bfymery  his  heirs,  exe-       """"" 
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cutors,  or  administrators,  for,  or  by  reason,  or  means,  aganut 
or  on  acoMint  of  the  same  debts  and  sums  of  money, 
contracts,  and  engagements,  or  any,  or  either  of  them, 
or  for,  or  by  reason,  or  means,  or  on  account  of  any 
breach  or  non-performance,  either  made  or  committed, 
or  to  be  made  or  committed,  of  the  said  several  con- 
tracts so  entered  into  as  aforesud,  or  any,  or  either  of 
them,  or  any  part  thereof,  or  any  article,  act,  matter,  or 
thing  whatsoever,  in  anywise  relating  thereto.  It  was 
witnessed  by  the  indenture  that,  in  farther  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  all 
and  singular  the  premises,  they,  the  plaintiff  and  J. 
Bfymer,  did,  by  mutual  consent,  dissolve  and  determine 
the  co-partnership  so  entered  into,  and  then,  or  lately^ 
subsistii^  between  them,  for  supplying  his  majestjr's 
sfaip^  &c.,  at,  &c.,  with  sea  provisions  and  victualling 
stores  as  aforesaid,  under  or  by  virtue  of  the  recited  con- 
tract, and  of  all  other  contracts  in  which  </.  Brymer  and 
the  plaintiff,  or  either  of  tkenif  had  any  interest  or  con- 
cern as  thereinbefore  mentioned,  and  all  other  co-part- 
nerships subsisting  between  them,  the  plaintiff  and 
J.  Brymer^  in  any  manner,  or  upon  any  account  whatso- 
ever, and  did  thereby  declare  and  agree  that  the  same 
co-partnership  should  be,  and  be  considered,  as  having 
ceased,  determined,  and  been  utterly  void  to  all  intents 
and  purposes  whatsoever,  upon  the  said  1 7th  day  of  Sep^ 
tember  1813 ;  and  that  notice  of  such  dissolution  of  the 
said  co-partnership  should  be  forthwith  signed  by  the 
said  parties,  and  inserted  in  the  London  Gazette,  And 
each  of  them,  the  plaintiff  and  J.Brymer^  did  thereby,  for 
himself  his  heirs,  executors,  and  administrators,  release, 

acquit. 
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IS2S.        acquit,  and  for  ever  discharge  the  other  of  them,  and 
""""*"        liis  heirs,  executors,  and  administrators,  of,  and  from 
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•gainst  all  actions,  suits,  causes  of  action  and  suits,  debts,  oc- 
countSj  reckonings^  controversies,  sum  and  sums  of  money, 
damages,  costs,  losses,  charges,  claims,  and  demands 
whatsoever,  at  law  or  in  equity,  or  otherwise,  which, 
either  of  them,  the  said  plaintiff  and  J.  Brymer,  then 
bad,  or  ever  had,  or  which  either  of  them,  or  either  of 
their  executors  or  administrators,  could,  should,  or 
might  thereafter  have,  claim,  or  demand  against,  from, 
or  upon,  the  other  of  them,  or  his  heirs,  executors,  or 
administrators,  for  or  by  reason,  or  means,  or  on  account 
or  in  consequence  of  the  said  co-partnership  or  co-part- 
nerships between  them,  so  thereby  dissolved  as  aforesaid, 
upon,  or  by  reason,  or  means,  or  on  account,  or  in  con- 
sequence of  all  or  any  of  the  acts,  transactions,  matters, 
and  things  whatsoever,  in  any  wise  relating  to,  touching, 
or  concerning  the  said  recited  contracts,  and  all  other 
contracts  in  which  J.  Brymer  and  the  plaintiff,  or  either 
cf  ihem^  had  any  interest  whatsoever,  or  the  business  or 
concern  thereof,  or  the  said  copartnerships,  or  any  or 
either  of  them,  or  on  any  other  account  whatsoever  (save 
only  and  except  the  said  bills  of  exchange  so  accepted  by 
the  plaintiff  as  aforesaid,  for  the  purpose  of  securing  the 
said  sum  of  20,000/.  and  interest  at  the  times  and  in 
manner  aforesaid,  and  all  and  every  remedies,  &c.  to  be 
pursued  by  </.  Brymer^  his  executors,  administrators,  or 
assigns  for  recovering  the  payment  of  the  same  or  any 
or  either  of  them,  and  also  except  the  said  bond,  and  all 
means  to  be  taken  or  pursued  by  J.  Brymer ^  his  executors, 
or  administrators,  for  enforcing  the  due  execution  and 
performance  of  the  condition  thereof  or  for  recovering 
damages  on  account  of  the  breach  or  non-performance 

of 
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of  the  same  or  any  part  thereof.    And  it  was  by  the  in-        1838. 

denture  also  witnessed,  that  in  further  pursuance  of  the        

recited  agreement  on  the  part  of  J.  Brymer^  and  in  con<*  ntsc^wu 
deration  of  all  and  singular  the  premises,  he  J.  Brymer 
did  bai^in,  sell,  assign,  transfer,  set  over,  and  confirm 
unto  the  plaintiff,  his  executors,  &c.  all  the  share  and 
interest  of  him  J.  Bryme}"  of,  in,  and  to  all  and  singular 
the  debts,  sum,  and  sums  of  money  whatsoever  then  due 
and  owing  to  tliem  the  plaintiff  and  J.  Brymer  by  virtue 
or  in  consequence  of  the  same  several  contracts  or 
otherwise,  and  all  bonds,  bills,  and  notes  relating  to  the 
said  contract  debts  and  sums  of  money,  or  any  of  them, 
or  any  part  thereof,  and  of  and  in  all  and  singular  other 
the  mooies,  goods,  chattels,  stock,  and  effects  what- 
soever and  wheresoever  then  of  or  belonging  to  them 
the  plaintiff  and  </•  Brymer  as  such  copartners  respectively; 
and  all  the  right,  title,  and  interest,  property,  claim, 
and  demand  whatsoever  of  him  J.  Brymer  of,  in,  to,  from, 
or  out  of  or  in  respect  of  the  premUes.  To  have,  hold, 
receive,  take,  and  enjoy  the  said  share  and  interest  of  him 
J.  Brymer^  assigned  or  intended  to  be  assigned  by  the 
said  indenture  of  and  in  the  said  debts,  monies,  goods, 
chattels,  and  all  and  singular  other  the  effects  and  pre- 
mises thereinbefore  mentioned,  and  every  part  of  the 
same,  and  all  benefit  and  advantage  thereof  unto  the 
plainti£^  his  executors,  administrators,  and  assigns,  as 
and  for  his  and  their  own  proper  monies  and  effects 
absolutely  and  with  lull  power  and  authority  to  and  for 
him  and  them  to  recover,  receive,  and  give  effectual  ac- 
quittances and  discharges  for  the  same  sura  and  sums  of 
money,  debts,  and  premises,  and  every  part  thereof,  but 
subject  nevertheless  as  therein  mentioned.  And  JT.  Brymer 
did  thereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators 
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minutrators  (amot^Et  other  tbings)  coTenant  and  agree 
with  the  plaintiff,  his  executort,  administrators,  and 
asaigna  that  _pr  aad  jiatwitistatiding  any  act,  deed, 
matter,  or  thing  lahatsogoer  made,  done,  commitUd,  or 
n^fired  to  the  eontran/  by  him  J.  Brynur,  it  should  and 
ml^t  be  lawfal  for-the  plaintiff,  bia  executors,  &c.  to 
han^  hold,  recdve,  take,  and  enjoy  the  said  sum  and 
aiMDS  of  noocfi  debtfr  and  premifea  thereby  assigned,  or 
inleaded  tato  be,  and  every  part  and  parcel  of  the  same, 
wi^aut  am/  iet,  auit,  itUerruption,  or  denial  of  him 
J.  Brymer,  hit  exetvtvrt  or  administrators,  or  any  person 
or  persons  fighllully  datming  by,  through,  or  in  trust 
for  him  or  diem.  And,  also,  that  he,  J.  Brymer,  should 
not*  nor  woald  at  any  time  therealter,  without  the  con- 
seU  in  writing  of  the  plaintiff,  his  executors  or  admi 
niftrators,  or  the  order,  judgment,  or  decree  of  some 
coRct  of  law  or  equity  for  that  purpose  first  had  and 
obtained,  receive,  release,  acquit,  or  discharge  all  or  any 
part  of  the  same  sum  and  snms  of  money,  debts,  and 
premises ;  or  without  such  consent,  order,  judgment,  or 
decree,  revoke  or  countermand  all  or  any  of  the  powers 
and  authorities  thereinbefore  contained  ood  given  to  the 
plaintiff,  his  executors,  administrator^  or  assigns ;  as  by 
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BpymeTj  to  wit,  on  the  18th  of  Jidy  1817,  at,  &c.,  the  1828. 
said  J.  BrymeTj  as  execator  of  the  said  J.  Brymety 
demanded  and  received  of  and  firom  the  commit* 
sioners,  the  sum  of  20,000^,  for  and  in  respect,  and 
on  account  of  the  contracts  mentioned  in  the  indenture^ 
or  some  or  one  of  them,  and  which  said  hist-mentioned 
sum  of  20,000^  was  part  and  parcel  of  the  moneyy 
debts,  and  premises  assigned  by  the  indentore,  and 
mentioned  in  the  covenant  so  made  by  J.  Brymerj  fer 
himself  and  his  executors  in  that  behalf  as  aforesaid^ 
and  thereby,  by  the  act  of  him  A.  Brymerj  being  sndi 
executor,  interrupted  and  altogether  prevented  the 
plaintiff  firom  having,  holding,  taking,  and  enjoying  the 
said  lastrmentioned  sum,  contrary  to  the  tenor  and 
effect  of  the  indenture,  and  of  the  said  covenant  Second 
breacht  that,  after  the  making  of  the  said  indenture,  the 
said  A.  BrymeTj  as  executor  as  aforesaid  of  the  said< 
c7.  Brymer^  did,  without  the  consent  in  writing  of  the 
phdntifl^  or  the  order,  judgment,  or  decree  of  any 
court  of  law  or  e^bity  for  that  purpose  first  had  and 
obtained,  receive,  release,  acquit,  and  discharge  another 
large  sum  of  money,  to  wit,  the  sum  of  20,000/.,  part 
of  the  said  sums  of  money,  debts,  and  premises  in  the 
said  covenant  in  that  behalf  mentioned,  contrary  to  the 
form  and  effect  of  the  indenture,  and  of  the  covenant 
so  made  in  that  behalf  by  «7.  Brymer  for  himself  and 
his  executors  as  aforesaid.  Third  breach,  that  A. 
Brymetj  as  executor  of  J.  Brymer^  did,  without  the  con- 
sent in  writing  of  the  plaintiff,  or  the  judgment,  &Ci^ 
of  any  court  of  law  or  equity,  revoke  and  countermand' 
the  powers  and  authorities  contained  in  the  indenture. 
First  plea,  non  est  fiictum ;  second,  that  A.  Brymer 
Vol.  VIIL  O  did 
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did  not  at  any  time  denund  or  receive  aQy'BUOt  or 
mm*  of  BiOMy>  part  or  parcel  of  the  moneyi  debts, 
and  pnemiaes  assigned  by  tbe  indenture  and  maitioned 
IB  the  ooveaant  lo  made  by  J,  Brymer,  from  tbe  com- 
miasionen  for  «r  ia  re^wct  or  od  accouDt  of  the  con- 
tracts neetioned  is  the  indoiture,  or  any  of  tbenii  in 
mnoer  and  foni%  &«.  Third  and  fourth  pleas  nega- 
tinDg  in  like  matnier  the  allegations  coattuned  in  the 
aeeond  and  third  breacbes. 

Tbe  cause  came  on  for  trial  before  Lord  Tenterden  C.J. 
at  the  Loiulon  liUings  afler  Trinih/  term  1827,  when  a 
Tcrdict  was  found  for  the  plaintifi*,  subject  to  the  award 
«f  an  arbitrator,  to  whom  it  was  referred  to  decide 
vpoQ  aU  matters  in  difference  in  that  cause;  and  also 
to  ascertain  what  sum  was  received  by  the  late  Messn. 
Brymer  on  contracts  in  which  the  plainUff  and  the  late 
■f.  Brymtr  were  jmotly  interested,  and  what  sum,  if  any, 
was  received  on  contracts  in  which  they  had  no  joint  in- 
tvcst ;  and  the  aibitrator  was  to  state  the  deed  for  the 
opinion  of  the  Court  whether  the  plaintiff*  was  entitled 
to  botb»  MtiMr,  and  which  d*  the  sums.  Tbe  arbitrator 
awarded  as  follows :  That  the  verdict  should  be  entered 
far  tbe  plaintiff  upon  all  the  issues,  and  assessed  the 
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bad  been  concerned  in  conducting  business  together  as  1898. 
contractors  for  the  navy.  In  some  contracts  «7.  Brymer 
was  solely  interested  as  contractor ;  in  others,  A.  Bekkir 
was  solely  interested  as  contractor ;  and  in  some  they 
were  jmntly  interested  as  partners  and  contractors.  They 
had,  however,  both  been  concerned  in  conducting  all  the 
contracts;  A.  Belcher  having  been  agent  in  managiiig 
those  contracts  in  which  «7.  Brymer  waa  solely  interested^ 
and  J.  Brymer  having  been  agent  in  managing  thoae 
contracts  in  which  A,  Belcher  was  solely  interested. 
Under  theie  circumstances,  on  the  iOth  day  of  Marek 
1814,  A*  Bdcher  and  J,  Bryrner  dissolved  partnership  by 
the  following  deed.  (The  arbitrator,  after  setting  out 
the  in<lenture  stated  in  the  declaration,  proceeded  as 
fbllows:)  At  the  time  when  this  deed  was  so  executed, 
there  were  the  following  sums  due  from  the  comrniSi- 
siooers  of  the  Navy  Board,  viz.  under  a  contract  dated 
the  l?th  of  September  1793,  the  sum  of  2802.  9f.  4d.$ 
under  seven  difierent  contracts,  two  dated  the  24th  day  of 
Jamuxry  1798,  one  dated  the  3d  of  SepierrAer  1798,  two 
dated  the  26th  of  July  1803,  and  two  dated  the  4th  of 
Augusi  1803,  the  sum  of  7177/.  14x.  Q^d.;  and,  lastly, 
under  a  contract  dated  July  6th  1807,  the  sum  of 
1185/.  185.  Ofd.  These  several  contracts  were  duly 
entered  into  with  the  Navy  Board  at  the  above  dates. 
For  aU  these  several  sums  which  arose  from  the  final 
settlement  of  long  and  complicated  accounts  under  the 
above  contracts,  «7.  Brymer  before  his  death  made  a 
claim  on  the  Navy  Board.  This 'claim,  subsequently  to 
the  death  of  J.  Brymer^  was  renewed  by  his  executor 
A.  Brymer^  and  the  several  sums  above  mentioned 
were,  after  a  long  investigation,  finally  allowed,  and 
the  monies  paid  to  A.  Brymer  by  the  Navy  Board  in 

O  2  1817. 
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1828.        181  ?•    Of  all  these  transactions  A.  Bdcher  was  ignorant 
^  till  long  after  the  receipt  of  the  money  by  A.  Btyrner. 

Hfdnu  As  to  the  contract  of  the  1 7th  day  of  September  1793, 
the  arbitrator  found  as  a  fact  that  prior  to  the  arrange- 
ment made  by  the  above  deed  of  the  1 0th  of  Matvh  1814, 
A.  Belcher  was  solely  interested  therein  as  contractor  to 
the  Navy  Board.  As  to  the  contract  of  the  6th  oil  July 
1807,  he  found  as  a  fact  that  A.  Belcher  and  J.  Bnpner 
were  jointly  interested  therein  as  contractors  with  the 
Navy  Board  prior  to  and  at  the  time  of  the  execution  of 
the  deed  of  the  10th  of  March  1814.  And  as  to  the 
contracts  of  the  24th  of  January  1798,  the  Sd  of  Sep^ 
teniber  1798,  the  26th  day  of  July  1803,  and  the  4th  of 
August  1803,  he  found  that  prior  to  the  arrangement 
made  by  the  deed  dated  the  10th  of  iUisrcA  1814,  J. 
Brymer  was  solely  interested  therein  as  contractor  with 
the  Navy  Board.  He  then  stated,  that  it  was  contended 
before  him,  that  under  the  true  construction  of  the 
above  deed  all  these  several  contracts  were  constituted 
by  the  parties  as  between  themselves,  partnership  con- 
tracts, and  were  included  in  the  provisions  of  the  deed ; 
and  that  if  the  Court  should  think  that  the  deed  ex- 
tended only  to  contracts  with  the  Navy  Board,  in 
which  A.  Belcher  and  «7.  Brymer  were  jointly  interested 
prior  to  the  time  of  its  execution,  then  he  assessed  the 
damages  for  the  above  breaches  of  covenant  at  the  sum 
of  1185/.  185.  Old.  instead  of  the  sum  of  8594/.  25.  2d. 
above  awarded. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 
award,  or  arresting  the  judgment. 

The  Solicitor-General,  Scarlett^  and  Chilton  shewed 
cause.     The  question  is,  whether  by  the  deed  of  dis- 
solution 


IN  THE  Ninth  Year  of  GEORGE  IV.  197 

solation  all  the  interest  of  Jamet  Brymer  in  the  separate  1898. 
as  well  as  the  joint  contracts  passed  to  the  plaintiff  """"^ 
The  intention  of  the  parties  must  be  collected  from  the  ojBomat 
whole  context  and  contents  of  the  deed,  Earl  of  Clan^ 
rickard^B  case  (a).  The  recitals  shew  clearly  that  the 
deed  is  not  confined  to  those  contracts  in  which  both 
Brymer  and  Belcher  were  parties,  but  that  it  also  extends 
to  those  in  which  Brymer  was  separately  interested.  The 
deed  recites  the  contract  made  in  18 IS,  and  that  the 
parties  had  agreed  to  dissolve  the  partnership  entered 
into  between  them  for  carrying  on  the  said  contract,  and 
all  other  contracts  entered  into  by  the  said  A.  Belcher  or 
James  Brymer^  and  in  which  they  or  either  of  them  were 
interested  or  concerned.  From  this  recital,  therefore,  it 
is  clear  that  other  contracts  besides  those  in  which  the 
parties  were  jointly  interested  were  in  contemplation. 
Bdcher  then  agrees  to  indemnify  J3;^m^  against  all  claims 
to  be  made  on  him  upon  or  in  respect  of  the  separate 
as  well  as  the  joint  contracts.  Why  should  Belcher 
indemnify  Brymer  against  claims  on  the  separate  contracts, 
unless  Bfymer^s  interest  in  the  separate  contracts  was  in- 
tended to  pass  to  Belcher  ?  The  covenant  for  the  benefit 
of  the  assignee  must  be  considered  as  co-extensive  with 
the  covenant  to  indemnify  the  assignor.  The  language  of 
the  assigning  part  of  the  deed  is  not  so  large  as  that 
of  the  recitals ;  but  even  that  part  of  the  deed,  after 
making  specific  mention  of  partnership  contracts,  con- 
veys **  all  the  right,  title,  and  interest,  &c.  of  him  the 
said  Jama  Brymer  of,  in,  to,  from,  out,  or  in  respect  of 
the  premises"  Tlie  word  premises  connects  the  assigning 
part  of  the  deed  with  the  recitals,  and,  so  connected,  it 

(a)  Hob.  S75. 

OS.  embraces 
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anbnwes  all  Bryma's  interest  in  hts  Separate  as  well  as 
his  joint  contracts.  Besides,  effect  must  be  given  to  all 
the  mirds  of  the  deed.  Alentian  is  frequentljr  made  of 
all  contracts  in  Ivhich  Belcher  and  Biymer,  or  either  <^ 
Ikem,  were  interested.  It  is  impossible  to  gtre  effect  to 
drase  words  without  holding  that  the  interest  of  James 
Brymer  in  the  separate  contracts  passed  to  Belcher  by 
Ae  de«d.  Then,  as  to  the  objection  in  arrest  of  judg- 
ment, the  covenant  is,  *'  that  for  and  notwithstanding 
txtj  ftct,  matter,  or  thing  done  by  J.  Brymer,  it  shall  be 
lawful  to  and  for  A.  BHcher,  his  executors,  &c.,  to  have, 
liold,  reC^ve,  take,  and  enjoy  the  sums  of  money,  debts, 
and  premises  thereby  assigned,  without  any  let,  suit, 
interruption,  or  denial  of  htm  the  said  James  Brymer, 
kit  executors  or  adminiarators,  or  any  person  rightfully 
daiming  or  to  claim  by,  from,  through,  under,  or  in 
trust  for  him  or  them."  The  objection  is,  that  the  act 
of  receiving  the  money  being  an  act  done  by  Alexander 
Brymer,  the  executor  of  James  Brymer,  is  not  within  the 
coTOiant;  that  the  covenant  is  confined  to  acts  done  by 
Jianet  Brymer,  and  does  not  extend  to  any  act  done  by 
Ills  executor.  Bot  an  action  lies  against  an  executor  or 
administrator  "  upon  every  contract  or  covenant  made  by 
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execator  cannot  perform,  Hyde  v.  Dean  a$id  Canam  nf      VMB. 
Windsor  (a\     The  covenant  in  this  case  isi  that  Belcker  ' 

shall  receive^  without  the  interruption  of  James  Btymer^  yiiwr 
his  executors,  or  any  person  rightfully  daiming  under 
him  or  them*  Alexander  Brymer  claimed  and  received 
the  money  in  the  character  of  executor.  The  Navy 
Board  have  attended  to  no  claim  that  was  not  made  by^ 
from,  through,  or  under  James^  with  whom  they  con- 
tracted. If  the  construction  contended  for  were  to  pre- 
vail, the  consequence  would  follow  that  the  covenant 
might  be  nugatory.  Suppose  James  Brymer  had  died 
the  day  after  the  execution  of  Uie  deed,  and  large  sums 
had  been  due  on  these  contracts  from  the  Navy  Board) 
and  hb  executors  had  received  those  sums,  Belcher 
could  not  have  recovered  them.  That,  never  could 
have  bean  the  intention  of  the  parties*  It  being  shewn 
that  the  covenant  reaches  the  executor,  this  is  to  be  con-» 
sidered  as  if  he,  the  executor,  had  covenanted  that  the 
{daintiff  should  receive  the  money  without  any  inter- 
iiiption*  The  breach  therefore  is  well  as^gned ;  the  cove- 
nant names  the  executor,  and  the  breach  is,  that  the  exe- 
cutor interrupted.  Upon  this  point  they  cited  Hanaoood 
V.  HiUiard  {b\  Anonymous  (c).  Penning  v.  Lady  Plat  {d)^ 
Bellamy  v.  Russell  (e).  But  even  if  the  breach  be  too 
general,  it  shall  be  aided  after  verdict  for  the  plaintiff. 
Knight  V.  Leach  {/), 

Denman^  Brodrickj  and  Manning  contr^.  Firsts  the 
judgment  ought  to  be  arrested,  because  the  covenant  on 
which  the  first  breach  is  assigned  applies  to  acts  done  by 

(fl)   Cro.Eliz,552.  (b)  2  Mod.  269. 

(c)  iS%m.59.  (<0  Cro.  «7bc.  585. 

(«)  Sir,  T.  Jonet,  186.  (/)  Cmtb,  804. 

O  4  the 
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thetestatoronly,aDdnottoactsdoiiebjr  his  executor;  and 
the  breach  assigned  is  in  respect  of  an  act  done  bjr  the 
executor.  The  covenant  b,  "  that  for  and  notwithstand- 
ing any  act  done  by  James  Brymer,  it  shall  be  lawful  for 
Bdcher  to  receive  the  money  without  any  let  or.inter- 
niption  of  him  James  Brymer,  his  executors,  &c."  The 
testator  binds  himself  and  his  executors  against  any 
act  done  by  him  James  Brymer  in  his  lifetime.  QLord 
Tenterden  C.  J.  Must  not  the  words  "  for  and  notwith- 
standing any  act  done,"  be  rejected  as  insensible^  they 
being  wholly  inconsistent  with  the  subsequent  part  of 
the  covenant  by  which  Brymer  agrees  that  Belcher  shall 
receive  the  money  without  the  interruption  of  him  or  his 
executors  ? — Bayley  J.  May  not  the  meaning  be  for  and 
notwithstanding  any  act  done  before  the  execution  of  the 
deed?]  The  words  are  not  in  the  past  tense.  The 
particular  sense'of  Uiose  words  must  be  collected  front 
the  context  Upon  this  ptunt  they  cited  Rick  v.  Rich  {a), 
Broughton  v.  Conway  (b).  Ford  v.  Wilton  (c),  Nind  v. 
]i^shaU{d).'  The  objection  to  the  second  and  third 
breaches  is  stronger.  In  the  covenants  on  which  those 
breaches  are  assigned,  Brymer  covenants  merely  for  the 
act  of  himself  it  is  the  same  thing  as  if  be  covenanted 


IN  THE  Ninth  Year  of  GEORGE  IV.  aoi 

independently  of  the  deed,  and  must  be  recovered  in  an       .1828. 
action  for  money  bad  and  received.    The  arbitrator  has 


found  three  distinct  classes  of  sums  received,  the  first  ogakui 
on  account  of  a  contract  in  which  Belcher  was  solely  in- 
terested; that  sum  also  belongs  to  i^Wb^r.  independ- 
ently of  any  covenant,  and  cannot,  therefore^  be. re» 
covered  in  this  action;  the  second,  on  account  of 
contracts  in  which  they  were  jointly  interested;  and 
the  third,  on  account  of  contracts  in  which  Brymer 
was  separately  interested*  The  intention  ctf  the  parties 
must  undoubtedly  be  collected  from  the  whole  deed* 
The  difficulty  is  created  by  the  introduction  into  the 
recitals  of  the  unnecessary  words  *^  respectivefy  or  eiiher 
rf  them  i"  for  if  full  effect  be  given  to  those  words,,  the 
construction  must  be  that  the  deed  extends  to  separate 
contracts*  Such  a  construction  is,  however,  at  variance 
with  the  general  intention  of  the  deed.  If  those  words  be 
rejected  as  surplusage,  then  all  the  provisions  of  the 
deed  will  be  consistent  with  each  other,  and  it  will  be 
clear  that  all  that  was  intended  to  be  assigned  was 
the  interest  of  Btymer  in  those  contracts  in  which  he 
and  the  plaintiff  Belcher  were  jointly  interested.  The 
primary  object  of  the  deed  was  to  dissolve  and  deter- 
mine the  partnership  of  Belcher  and  J.  Brymer^  in 
contracts  for  victualling  hb  Majesty's  navy.  It  is 
true  that  the  deed  recites  that  it  had  been  agreed 
to  dissolve  and  determine  the  copartnership  entered 
into  by  them  for  carrying  on  the  business  of  the 
said  contract  and  all  other  contracts  in  which  they  cr 
either  of  them  were  in  any  ways  interested  or  concerned* 
The  words  ^^  or  either  of  them"  here  introduced,  are 
insensible,  and  must  l)e  rejected,  because  there  could 
not  be  a  partnership  in  a  contract  in  which  one  only 

was 
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ins  inteKstod.  The  dsed  thea  redtes,  that  James 
Bn/met*»  shun  in  the  pn^>er^  bdoi^ing  to  the  put- 
nenhip  should  be  estimated  at  50,00(K,  and  should  he 
taken  by  Belcher  nt  that  sum.  That  was  the  calca- 
]«Md  value  of  Brynur't  interest  in  the  parbiership  pro* 
poly.  ItfoHovB,  themfbre,  that  no  cMisideraUon  was 
pttd  to  Brymer  for  his  interttt  in  the  separate  pro- 
pMty.  It  is  tmc,  that  in  die  dame  of  ibdemnicy,  the 
words  **«r  either  of  Hem"  again  occnr,  but  those  words 
miEHt  be  tweeted,  and  then  that  dause  will  correspond 
widi  the  gener^  intention  of  the  deed.  By  the  operative 
pnt  of  the  deed,  the  partieii  dissolve  and  determine  the 
Slid  e<^MrtnWship  so  entered  ioto*  and  now  or  lately 
snbns^ng  between  tiieta  for  sDpplying  his  Majesty's 
abips  with  provinons  ander  or  by  viitoe  of  the  said  re- 
cited contract^  and  of  all  odmr  contracts  in  which  the 
Slid  Januf  Brymer  and  Anirem  Beb^er,  or  either  e/* 
tkHHt  had  any  interest  or  concern.  Now,  though  the 
wMdH'  "  or  eifhgr  of  them"  occur  her^  the  dtssdution 
noM  barve  referenoe  to  ooDtradS  in  which  the  parties 
were  jobitly  omcemed.  By  the  assjgning  part  of  the 
deed,  Beleher  is  to  have  die  shne  of  Brymer  in  all  the 
djsbts  due  and  owing  to  tfaflro  (not  to  either  of  them) 
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a  power  of  attonMy  is  concluBiTe  to  shew  that  die       ISdS^ 
depifBte  ibterM  of  Jmmes  Brymer  was  not  intended  to 
becoavef|^« 


Lord  TmKTJSRDBN  C.  J*     I  am  of  opinion  that  the 
pMnUff  is  entitled  to  reoover  the  whole  sum  upon  the 


fint  breadik    The  jMinoipal  question  depaids  on  the 

eottitnielion  of  the  deed>  and  in  deciding  it^  we  mast  not 

merdy  consider  the  situation  of  the  parties  before  the 

ezectttioD  of  the  deed,  but  the  situation  in  which  they 

ehoBe  to  pkoe  tbemselyes  by  that  deed.     The  arU^ 

tmtor  in  his  awavd  states^  that  Jnmes  Brymer  and  j5M^ 

Atr  (the  plaintiff)  had  been  conceroed  in  conducting 

boshiesB  together  a^  contractors  for  the  nayy;  thatia 

some  coBtiacts  James  Brymer  was  solely  interested  ae 

cootractlNr,  in  other  contracts  the  plaintiff  was  solely 

interasCted  as  contractor;  in  some    they  were  jointly 

interetoled  as  partners  and  contractors ;  they  both,  how 

erer^  hadi  been  concerned  in  all  the  contracts,  for  the 

{dainttff  had  been  agent  in  managing  those  contracts  in 

wbidi  Bfymer  was  solely  interested,  and  Brymer  had 

been  agent  in  managing  those  contracts  in  which  the 

plaintiff  was  solely  interested.     Under  these  circum* 

itancss,  on  the  10th  of  MarcA  1814,  they  dissolve  part* 

nefsbtp  fay  the  deed  set  out  in  the  award.    After  stating 

the  dalts  of  the  several  contracts,  and  the  sums  doe 

firom  the  Navy  Board  and  received  by  A.  Brymer  upon 

them  respectivriy ;  the  arbitrator  states,   that  it  was 

contended  before  him  that  under  the  true  construction 

of  the  deed  all  these  several  contracts  were  constituted 

by  die  parties  as  between  themselves  partnership  oon« 

tracts^  and  were  included  in  the  provisions  of  the  deed. 

I  can  easily  understand  why  they  should  wish  to  do 

this. 
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tfaii.  Unless  something  of  this  kind  was  done,  it 
would  have  been  necessary  to  take  an  account  of  every 
contnct  in  which  they  were  sepamtely  concerned,  and 
in  which  the  relation  of  prindpal  and  agent  subsisted 
between  them.  That  not  having  been  done,  it  may 
reasonably  be  supposed  that  the  parties  might,  in  order 
to  put  an  end  to  all  contracts,  elect  to  consider  all  con- 
tracts as  partnership  concerns;  and  looking  to  the  whole 
of  this  deed,  I  think  that  intention  may  be  collected  from 
its  different  recitals  and  provisions.  The  deed  recites  a 
contract  then  in  esse,  which  had  been  made  in  Miof 
1813,  and  that  the  plaintiS*  and  Brymer  on  the  17th  of 
September  181S  agreed  to  dissolve  the  «^rtnersbip  for 
carrying  on  the  business  of  the  said  contract,  and  all 
other  contracts  entered  into  with  the  commissioners  for 
victualling  the  navy  by  Brymer  or  the  plaintiff,  and  in 
which  they  or  either  of  them  were  in  any  ways  interested 
or  concerned;  and  all  other  copartnersh^  whatsoever 
subsisting  betaxen  them.  These  Utter  words  must  mean 
partnerships  in  other  contracts  besides  those  entered 
into  with  the  commissioners  of  the  navy.  It  seems  to 
me  from  the  recital,  that  there  was  a  manifest  Intent  to 
treat  all   the  contracts  as  having  been  copartnership 
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by  reason  of  his  having  entered  into  the  recited  con-        1828. 
tract}  and  by  reason  of  all  other  contracts  entered  into       """* 

Bklcrcb 

by  Brymer  and  the  plaintiff  respectively,  and  in  which  u^ainu 
tbey  or  either  of  them  had  any  interest  or  concern."  Now^ 
why  dioold  Belcher  become  boand  to  indemnify  Brymer 
against  all  damages  by  reason  of  the  separate  contracts  of 
Brymer^  unless  the  intent  of  the  deed  was  that  all  the 
separate  contracts  of  Brymer  should,  as  between  the 
parties,  be  considered  as  joint  contracts  ?  Then  by  the 
openthre  part  of  the  deed,  the  parties  dissolve  the  copart- 
nership entered  into  between  them  for  supplying  his  Ma- 
jesty's ships,  under  or  by  virtue  of  the  recited  contract  and 
all  other  contracts  in  which  they  or  either  of  them  had  any 
concern.  Strictly  speaking,  there  could  not  have  been  a 
partnership  in  a  contract  in  which  one  party  only  was  in* 
terested*  But  the  parties  (who  had  been  partners  in  some 
contracts)  might  have  agreed  that  betwe^i  themselves, 
all  the  contracts  which  either  had  entered  into  in  his 
own  name  and  on  his  own  account,  should  be  considered 
partnership  contracts.  They  then  release  each  other 
from  all  actions,  &c.  not  only  in  respect  of  the  recited 
contract^  but  of  all  other  contracts  in  which  Brymer  and 
the  plaintiff,  or  either  of  them,  had  any  interest.what- 
soever.  The  release,  therefore,  extends  to  contracts 
in  which  Brymer  was  separately  interested.  Then  come 
the  words  of  assignment,  Brymer  assigns  to  the  plaintiff 
all  the  share  and  interest  of  him  Brymer,  of  and  in  all 
the  debts  then  due  and  owing  to  them  the  plaintiff  and 
Brymer  by  virtue  of  the  same  several  contracts  or  other- 
wise; and  all  bonds  and  bills  relating  to  the  said  con- 
tract, debts,  and  sums  of  money,  or  any  of  them ;  and 
of  and  in  all  other  the  monies  of  or  belonging  to  the 
plaintiff  and  Brymer  as  such  copartners  respectively, 

and 
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and  all  the  righl^  tiU6,  and  intervst,  pn^rarty,  clwn,  and 
demand  wbaueerer  of  bim  Bryntr,  o^  in,  to,  from,  outt 
w^^  or  in  reip«ict  of  Ate  preaUsn.  The  subject  matler  <^  the 
Wjignmcnt  is  tben  described  by  words  of  relercanc^  We 
BOit  look  hulk,  to  the  antecedent  parts  of  the  deed,  to 
Imm  what  those  wordi  r^w  to,  and  then  it  appears  that 
tba  interest  of  Brymer,  in  respect  of  tke  prttmes,  caxa- 
pifhenda  his  ri^t  to  receive  any  sums  due  from  go- 
TsmmeDt  in  re^>ect  of  the  contracts,  in  which  be  had 
been  scfiaratdy  interested.  My  c^inion  is,  that  what- 
ever nuy  have  been  the  interest  of  the  parties  originally 
in  the  several  contracts,  they  did  by  this  deed  consent 
to  be  conudeied  as  ctquutners,  ihun  the  6rst,  in  all  con- 
tracts entered  into  by  both  conjoindy  or  by  either  of 
them  on  bis  separate  account,  and  that  they  adopted 
this  as  the  best  mode  of  settUng  their  disputes.  The 
remaining  question  is,  Whether  the  breach  of  covenant 
ia  well  assigned?  The  breach  is,  that  the  executor 
of  Jiaatt  Brymer  received  from  the  omnHUssioaws  of 
tfw  navy  a  sum  of  money  in  respect  of  the  Coetivcta 
laaPtioned  in  the  deed,  and  thereby  prevented  the 
plaintiff  from  receiving  the  same.  The  ofajaetimi  is, 
that  th«  covenant  extMids  only  to  attts  done  by  Brymer 


BjlYLET  JL    I  tfaiftk  that  the  arbkralor  has  properly 

decided  4db«k:  llK>fle  oontracti  which  were  not  originallj 

partBtfihip  ooatiactsi  were  made  so  by  the  paitics  when 

dbejiexeeuted  this  deed.    At  the  time  whea  the  deed 

was  exacutedt  there  had  been  some  contraeta  in  which 

the  parties  had  beea  jcantly  interested,,  and  others  in 

which  each  of  them  had  been  separately  interested;  but 

in  the  latter,  one  of  the  parties  had  acted  as  agent  for 

the  other.    They  were  in  some  degree  ooncemed  toge*- 

ther  ia  aU  contracts.    Thia  being  the  state  of  thinga  at 

the  time  when  the  deed  was  executed,  it  would  have 

been  necessary  to  make  a  provision  that  there  should 

be  taken  an  account  of  the  sums  each  partner  was 

entitled    to   receive  on  the  joint  as  well  as  on  the 

sqxurate  contracts  in  which  one  had  acted  as  agent 

finr  the  other.    If  this  deed  had  not  been  intended  to 

embrace  all  the  contracts,  it  would  undoubtedly  have 

made  provision  £>r  the  winding  up  of  ibe*  aceouifa 

betwe^  the  parties,  or  at  least  it  would  not  have 

altogether 
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assigned  by  the  indenture  without  the  iaterruptioii  ef  1898. 
J4me^  JBfymeTf  his  excaUan^  or  a$y  pemms  claiming 
nnder  Innk  lOr  them.  They  cannot  both  stand  without 
making  tbe  covenant  insensible*  One  or  the  otbeiv  theie* 
ture^  siii3i.be  rqeoted,  and  I  think  that  aa  the  sufayect 
matter  ef  ibis  oovenani  is  oae  in  respect  of  which  an 
executor  la  generally  liable^  the  wocda  ^Ibr  and  not- 
withstanding any  act  dmie  by  Jkma  Btymer^^  ov^  to 
be  n^ted ;  and  then  the  covenant  will  be  thai  Bdduar 
shall  leesive  the  money  without  the  intemiplton  of 
Jicmn  Brymrs  or  his  eseculors;  and  the  breach  iaweU 
assigned.  The  rule  for  setting  aside  the  award  and 
aneating  the  judgment  must  thewfiwe  bediadmrged. 
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altogeUier  prevented  bucIi  a  future  settlement  of  ac- 
counts. Now  the  clause  by  which  it  is  stipulated  that 
mutual  releases  shall  be  given,  shews  clearly  that  it 
was  the  intention  of  the  parties  that  there  should  be  no 
fiiture  reckoning  or  accounting  between  the  parties.  By 
diBt  clause  each  par^  discharges  the  other  from  all 
accounts,  reckonings,  &c  which  either  of  them  had  or 
might  thereafter  have,  for  or  by  reason  or  on  account 
of  the  said  copartnership,  or  on  any  other  account 
whatsoever."  This  clause  entirely  prevents  all  future 
reckonings  between  the  parties  upon  any  contract  en- 
tered into  by  one  or  the  other.  It  is  quite  clear,  that 
but  for  this  clause  there  must  have  been  reckonings 
between  the  parties.  It,  therefore,  explains  the  rest  of 
the  deed,  and  shews  clearly  that  the  word  respective^/ 
and  the  words  or  either  of  Uiem,  which  occur  frequently 
in  the  deed,  were  introduced  Intentionally,  and  not  by 
mistak&  It  seems  to  me,  therefore,  that  the  plaintiff 
was  entitled  to  receive  all  monies  due  trom  the  Navy 
Board  on  contracts  in  which  Brj/mer  was  either  sepa- 
rately or  jointly  interested.  I  think  also  that  Aiexatidcr 
BrynKT,  the  executor  of  James  Brymer,  having  wron^ 
fiiUy  received  the  money  which  the  pUintiff  ought  to 
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any  act,  deed,  matter,  or  thing  done  by  James  Brymer^^       1828. 
if  tbqrliad  stood  by  th6m8elves  would  have  confined  the       

.  ^  BXLCHSE 

covenant  to  acts  done  by  him  only.  The  words  '^  with-  aediM 
out  tUe  let,  suit,  or  interruption  of  him  James  Brymer^ 
his  executors,  or  administrators,"  &c.  extend  the  cove- 
nant io  acts  done  by  his  executors.  They  are  clearly 
sufficient  to  make  his  estate  responsible ;  and  if  it 
were  hecessary,  in  order  to  make  the  covenant  con- 
sistenti  to  reject  any  of  the  words,  I  should  be  disposed 
to  rejefct  the  first  words  rather  than  the  latter.  I  enter- 
tain more  doubt  as  to  the  second  and  third  breaches ; 
but  it  18  unnecessary  to  decide  whether  they  are  good 
or  not*  Then  it  is  said  that  Belcher  is  only  entitled  to 
recover  a*  moiety.  I  think  it  is  not  necessary  that  an 
acdon  for'  money  had  and  received  should  be  brought, 
or  a  bin  in  equity  should  be  filed,  in  order  to  enable  the 
plaintiff  to  recover  the  sums  due  to  him  in  his  own  right, 
independently  of  any  covenant  in  the  deed ;  inasmuch 
as  the  whole  is  mixed  up  together,  and  the  damages  are 
entire.  But  I  own  I  have  considerable  doubt  as  to  the 
troe  construction  to  be  put  on  this  deed.  I  admit  that  it 
is  reasonable  that  the  supposed  arrangement  should  have 
taken  place.  I  doubt,  however,  whether  the  language 
of  the  deed  is  suflScient  to  effect  such  a  purpose.  It  is  a 
rule  in  construing  deeds  to  give  effect  to  all  the  words, 
and  undoubtedly  if  full  effect  be  given  to  the  words  "  or 
either  of  them^^  there  is  an,  insuperable  objection  to  any 
other  construction  of  the  deed  than  that  put  upon  it  by 
my  Lord  and  my  Brother  Bayley.  But  the  language 
of  the  operative  part  of  the  deed  is  at  variance  with 
such  a  construction.  The  parties  by  mutual  consent 
dissolve  the  copartnership  for  supplying  his  Majesty's 
Vol.  VIII.  P  ships 
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ships  with  sea  provisions  under  or  by  virtue  of  the  said 
recited  contract,  and  of  all  other  contracts  in  which  the 
said  A.  Belcher  and  James  Btymer  had  any  interest  or 
concern.  Now  how  conld  the3t  dissolvs  a  partnership 
io  a  contract  in  which  one  only  was  interested  ?  Besides, 
50,0002.  was  the  consideration  paid  to  Bn/mer  for  his 
assigning  his  interest  to  Belcher  in  the  property  belong- 
ing to  the  partnership.  There  was  no  consideration 
for  his  assigning  his  interest  in  the  separate  contracts. 
From  these  parts  of  the  deed  I  should  think  it  was  not 
intended  to  include  contracts  in  which  either  party 
was  separately  interested.  But,  on  the  other  hand, 
there  is  a  difficult  created  by  the  indemnity  clause;  for 
Belcher  is  to  indemnify  Btymer  against  all  clahns  made 
by  government  in  respect  not  only  of  the  joint  but  of 
the  separate  contracts.  That  clanse  rather  shews  that 
the  interest  of  Btymer  in  the  separate  contracts  was  in 
the  contemplation  of  the  parties.  And  wh^n  I  find  the 
words  "or  either  of  them"  oceurring  so  frequently  in 
diis  deed,  I  cannot  say  that  I  differ  from  my  Lord  and 
my  Brother  Bayl^,  but  only  that  I  entertain  consider- 
able doubts. 

Rule  discharged,  (a) 
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1828. 


Gkoocock  against  Cooper  and  Others.         Saturday, 

^  May  nth, 

t 

'J[^RESPAiSS  for  false  imprisonment,  brought  by  the  ^^ these, 4, 
plaintiff  against  the  defendants,  who  were  commis-  commissionen 

J  •     •  r  t_      1  .  ,  .  o^  bankrupt  are 

sioners  nnaer  a  commission  ot  bankrupt  issued  against  autborised,  by 
Means.  Silve}^  and  Sanderson.    At  tlie  trial  before  Lord  ^eir'b^nJb,  to 
Tenterden  C.  J^,  at  the  London  sittings  after  Trinity  SenTcertain**'* 
tem^  1827,  it  appeared,  diat  on  Monday,  the  17th  of  W^^u^^ 
April  1826,  at  five  o'clock  in  the  evening,  the  plaintiff  ^^^^"^^ 
was  served  in  London  with  a  summons,  whereby  he  was  ■*'***  "°*  *^<^® 

^  before  them  at 

required  to  attend  before  the  defendants  at  Norwich  on  the  Ume  ap- 

-  ,  .  ,  pointed,  haying 

the  mkmmg  mommg  at  ten  o'clock,  to  give  evidence  no  lawful  im- 

•  _-•  •  .     .  J       .i_  •     .  pediment  made 

beiotre  the  eoromissioners  under  the  commission  agamst  known  to  them 
&  and  &    The  plaintiff  told  the  person  who  served  the  their^meettng, 
sommona.  that  it  was  impossible  for  him  (the  plaintiff)  l^l'"rAiu^ 
to  attend  on  so  short  a  notice,  as  he  had  an  en/zaixement  if  '*^"'  ^^"^ 

'  ^^^  them,  by  war- 

to  attend  a  gentleman  from  the  West  Indies  (whom  he  «nt  under  their 

hands  and  seals, 

named)  on  the  following  morning,  to  select  goods  for  to  authorise  the 

1  11111  1  person  therein . 

the  Demerara  market,  and  that  he  and  that  gentleman  named  to  ap. 
had  also  to  prove  a  will  under  which  they  were  joint  person,  and 
executors,  and  desired  the  person  who  served  the  sum-  foJ^^Jm  to  be 
mans  to  write  down  to  the  commissioners  to  inform  "^ J"^,;  .„ 
them  of  the  reasons  why  he  could  not  attend.     Before  order  to  justify 

"^  the  commia- 

the  person  who  served  the  summons  left  the  plaintiff,  he  "oners  in  issu- 

*  *  ing  their  war- 

tendered  him  5/.  for  his  expenses  in  obeying  the  sum-  rant  for  the 

apprehen&ion  of 

mons*     The  plaintiff  also  told  the  person  who  served  of  a  witness  to 

whom  they  had 
directed  a  summons,  it  was  necessary  that  a  reasonable  time  should  intervene  between  the 
aenioe  of  the  summons  and  the  time  when  the  witness  was  thereby  required  to  attend,  and 
theft  the  question,  whether  the  service  of  the  summons  was  in  that  respect  reasonable  or 
Boft  was  a  question  of  fact  to  be  submitted  to  a  jury.  Semble,  That  the  commissioners 
are  not  bound  to  have  information  on  oath  of  the  service  of  the  summons  bcroi*e  they  issue 
their  warrant,  but  that  it  is  suflkient  if  the  snmroons  be  actually  served. 

P  2  the 
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agamil 
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the  summons,  tliat  if  any  day  after  Wednesday  in  the 
following  week  were  appointed  he  would  attend,  and 
begged  tlmt  information  to  that  effect  might  be  sent  to 
the  commissioners.  The  plaintifT  was  then  asked, 
whether  the  Friday  following  would  suit,  and  he  replied 
it  would  not.  The  London  agents  to  the  sollcilors  to  the 
commission  wrote  a  letter  on  the  evening  of  the  next  day 
{Tvesdai/  the  18th  of  April)  to  the  commissioners,  and 
informed  them  of  the  service  of  the  summons,  and  of  the 
grounds  assigned  by  the  plaintiff  for  not  attending;  and 
the  commissioners  having  received  the  letter  on  Wednes- 
day, the  19th  of  April,  signed  a  warrant  for  taking  the 
plaintiff  into  custody,  and  he  was  taken  into  custody,  by 
virtue  of  that  warrant,  on  Thursday  the  20th  of  April, 
and  conveyed  down  to  Norxich,  and  detained  in  custody 
until  his  examination  was  closed.  It  was  proved  that  four 
coaches  leR  London  for  Norwich  daily,  after  five  o'clock  in 
Uie  evening.  It  was  admitted  that  the  plaintilFwas  a  person 
liable  to  be  summoned,  within  the  G  G,  4.  c.  16.  s.  S3,  {a) ; 

(a)  Sect.  33.  of  Ibc  G  G.  4.  c.  ^e.  cdbcU,  "  ihnt  kTler  uljudicilion,  it 
■hill  tw  lawrul  fiir  the  commiuioDcra,  bj  writing  under  their  handi,  to 
Mtmmon  before  Ulem  anf  perton  known  or  n»p«Gltd  M  bara  mj  of  the 
Citale  of  the  bankrupt  in  hia  posnuioo,  or  cuppooed  lo  b«  indebted  to  ihu 

>t  capable  of  gj 
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bat  it  was  contended,  on  the  part  of  the  plaintiff,  that  1828. 
the  defendants  were  not  justified  in  issuing  their  warrant,  — — 
inasmuch  as  the  summons  was  not  sufficient,  there  agama 
not  having  been  a  reasonable  time,  between  the  ser- 
vice of  the  summons  and  the  return,  for  the  plaintiff  to 
go  down  to  Norwich^  and,  at  all  events^  that  this  was 
a  question  of  fact  to  be  submitted  to  the  jury.  Se- 
condly, that  the  warrant  itself  was  illegal,  because  the 
defendants  had  granted  it  without  having  before  them 
any  infonnation  on  oath  of  the  service  of  the  summons ; 
and,  thirdly,  that  the  sum  of  5/.  tendered  to  the  plaintiff 
for  his  expenses  was  not  sufficient.  Lord  Tenterden  C.  J. 
was  of  opinion  that  it  was  not  necessary  that  the  com- 
missioners should  have  information  before  them  on  oath 
of  the  service  of  the  summons,  to  justify  them  in  issuing 
the  warrant;  that  in  a  superior  court  such  information 
on  oath  wa3  necessary ;  but  no  action  would  lie  against 
a  judge  of  such  a  court  for  unlawfully  issuing  a  warrant. 
Whereas,  if  a  party  were  arrested  on  an  unlawful  warrant 
issued  by  commissioners  of  bankrupt,  he  might  have  re- 
dress against  them  by  an  action  at  law.  If  a  summons 
wa%  in  fact,  served,  and  no  lawful  impediment  was  made 
kno?m  to  and  allowed  by  the  commissioners,  their  war- 
rant in  this  case  was  lawful.  If  they  acted  on  a  mere 
supposition  tliat  the  summons  had  been  served,  they  did 
so  at  their  peril ;  but  if  such  a  summons  had  been  served, 
and  there  wa$  no  lawful  impediment  made  known  to 
them,  they  would*  be  justified.  Here  the  summons  was 
in  &ct  served ;  and  the  only  question  was.  Whether  any 
lawful  impediment  was  made  known  to  and  allowed  by  the 
commissioners  ?  It  seemed  from  the  word  allowed  that 
they. had  a  discretion  vested  in  them  to  say  whether  the 
impediment  made  known  to  them  was  sufficient  or  not. 

PS  But 
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But  was  any  lawful  impediment  even  made  known  to 
them  ?  Tlie  commissioners  were  infiinned  by  the  letter 
that  the  plaintiff  had  alleged  private  business  as  a  ground 
for  not  complying  with  tlie  summons.  But  if  his  private 
affairs  did,  in  fact,  require  his  attention,  that  was  not  a 
sufficient  impediment.  The  defendant  might  have  reached 
Norwich  before  the  return  of  the  summons;  and  it  was 
never  suggested  to  the  commissioners  thnt  the  state  of  his 
health  prevented  his  performing  the  journey  within  the 
time.  Then  there  was  no  lawful  impediment,  and  the 
warrant  was  therefore  legal.  On  these  grounds  his 
Lordship  directed  a  nonsuit.  Campbell  in  hist  Michael- 
mas term  obtained  a  rule  nisi  for  setting  aside  the  non- 
8uit>  on  the  grounds  urged  at  the  trial. 

The  Solicitor-Oeneral  and  Alderson  on  a  former  day  in 
this  term  shewed  cause.  The  nonsuit  was  right.  The 
plaintiff  ought  to  have  made  known  to  the  commissioners 
at  their  meeting  some  lawful  impediment,  and  that  ought 
to  have  been  allowed  by  them.  Here  the  only  impediment 
made  known  to  the  commissioners  was,  that  the  plaintiff 
had  private  business  to  transact  That  was  no  lawfiil  im- 
pediment.   He  did  not  all^e  that  he  was  prevented  by  ill 


Coopuu 


IN  THE  Ninth  Year  of  GEORGE  IV.  215 

Then  as  to  the  third  point,  that  the  sum  of  51.  only        1828. 
was  tendered  to  the  plamtiff :  he  made  no  objection  at       — — - 

**  GaoooocK 

the  tune  to  the  amount  of  the  tender,  and  this  was  not  againH 
an  impediment  made  known  to  the  commissioners.  Be- 
sides, Battye  V.  Gredey  {a)  is  an  authority  to  shew  that 
it  is  not  necessary,  upon  summoning  the  witness,  to 
tender  his  expenses  before  hand ;  though  if  he  be,  in 
fiict,  without  the  means  of  taking  the  journey,  it  may  be 
an  excuse  for  not  obeying  the  summons. 

Sir  JL  Scarlett  and  Campbell  contri.  By  the  6  G.  4. 
c.  16.  5.  33.,  the  commissioners  are  authorised  to  summon 
all  persons  therein  described ;  and  if  any  sucli  person 
so  summoned  shall  not  come  before  them  at  the  time  ap* 
pointed,  having  no  lawful  impediment  made  known  to 
the  commissioners  at  the  time  of  the  meeting,  and 
allowed  by  them,  the  commissioners  may  issue  their 
warrant.  The  act,  therefore,  requires  that  the  party 
shall  be  summoned  in  a  lawful  manner.  Here  the 
plaintiff  was  not  summoned  within  the  meaning  of  the 
act  of  parliament;  and  if  he  was  not  duly  summoned 
he  was  not  bound  to  make  any  excuse  for  not  attending. 
This  case  must  be  considered,  therefore,  as  if  he  had 
made  none.  Suppose  a  motion  were  made  for  an  attach- 
ment for  not  obeying  a  subpoena,  it  would  be  necessary 
to  shew  that  the  subpoena  had  been  served,  so  as  that 
the  party  whose  attendance  as  a  witness  was  required 
might  reasonably  be  expected  to  attend.  Then  the  ques- 
tion in  this  case  is,  whether  the  plaintiff,  who  was  sum- 
moned at  five  o'clock  in  the  evening,  could  reasonably 
be  expected  to  attend  at  Norwich  at  ten  o'clock  the  next 

P  4  morning? 
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morning?  Was  he  bound  to  n^ect  all  his  other  busi- 
ness ?  Suppose  he  were  infirm  or  in  ill  health,  would  he» 
in  order  to  reach  Norwich  at  the  hour  appointed,  be 
bound  to  travel  during  the  night?  And,  at  all  events, 
whether  the  service  of  the  summons  were  reasonable  or 
not  was  a  (juestion  of  fact  which  must  depend  on  a 
variety  of  circumstances,  as  llie  sex,  age,  or  state  of 
health  of  the  party  summoned.  It  ought  to  have 
been  submitted  to  the  jury,  whether,  with  reference 
to  all  the  circumstances,  the  plaintilT  could  reasonably 
be  expected  to  comply  with  a  summons  (served  at 
five  o'clock  in  the  evening)  requiring  him  to  attend  at 
ten  the  next  morning  at  Norwich.  Assuming  that  the 
service  of  the  summons  was  reasonable,  the  commis- 
sioners ought  to  have  had  information  on  oath  of  the 
service  of  the  summons.  A  magistrate  has  no  power  to 
commit  for  an  offence  without  information  on  oath, 
Morgan  v.  Hughes  {a).  IBaylet/J.  The  only  question 
there  was  whether  case  or  trespass  was  the  proper  form 
of  action.]  Lastly,  the  defendant  was  not  bound  to  obey 
the  summons  without  a  tender  of  a  sum  of  money  suf- 
ficient to  defray  his  reasonable  expenses  in  going  to  and 
returning  from  Norwich,  and  5L  was  not  enough. 


CooncE. 
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ODgbt  to  prevail;  but  the  ground  upon  which  we  think        1828. 
that  there  ought  to  be  a  new  trial  is,  that  I  ought  not       - 
to  have  taken  upon  myself  to  decide  that  the  summons        agnintt 
which  was  served  on  the  plaintiff  on  Monday  evening  at 
five  o'clock,  and  by  which  he  was  required  to  attend  at 
Normich  on  the  following  morning  at  ten,  was  properly 
served.     We  think  it  was  a  question  for  the  jury  to  say, 
whether,  under  all  the  circumstances  of  the  case,  the 
service  of  the  summons  was  reasonable  or  not     And  in 
order  that  that  question  may  be  submitted  to  their  con- 
sideration,  the  rule  for  a  new   trial   must  be  made 
absolute. 

Rule  absolute  for  a  new  trial. 


Harrod  against  Eliah  Wiseman  Benton.       ^^^^^ 

A  RULE  nisi  had  been  obtained  in  this  case,  calling  ThtCotmwill, 
upon  motion, 

on  the  plaintiff  and  defendant  respectively  to  shew  set  aside  a  war. 

•  /vt    rant  oT  attor- 

cause  why  the  warrant  of  attorney  given  to  the  plaintiff,  ney,  judgment, 
and  the  judgment  and  execution  and  all  proceedings  on  the  ground' 
thereon,  should  not  be  set  aside,  and  why  the  goods  ffJ^^JllnlT 
taken  under  such  execution  should  not  be  sold  by  the  J^"!j^jj 
sheriff  in  satisfaction  of  an  execution  issued  at  the  suit  *H«  *f^  "P?** 

which  the  al- 

oiMary  Ann  Hill  Benton;  or  if  the  same  had  been  sold  legcd  fraud 

depends  are 

by  the  sheriff,  why  the  proceeds  thereof  should  not  be  clearly  made 

out  by  the  affi- 

paid  over  for  the  like  purpose,  and  why  tlie  plaintiff  or  davito;  but 

wheiw  those 

defendant  should  not  pay  the  costs  of  this  application,  fiurtaaredis- 
It  appeared  by  the  affidavits  in  support  of  the  rule,  that  alrectan falsue 
Mofy  Ann  HiU  Benton  had  recovered  a  verdict  in  the  J?,^/ f^SS."" 
Court  of  Common  Pleas  for  60/.  against  the  defendant 
at  the  sittings  after  Hilary  term,  1828,  and  had  signed 
judgment  on  the  28th  of  Apnl  in  that  year.    The  plain- 
tiff had  also  signed  his  judgment  in  this  Court  against  the 

defendant 


■Bttrrov, 
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defendant  on  that  dayhy  virtue  of  a  warrant  of  attorney 
executed  on  the  24th  of  April,  but  puiporting  to  bear 
date  on  the  Ist  of  January-  Upon  the  afl&davits  on  both 
aides  it  was  a  disputed  question  offset,  whether  the  war- 
rant of  attorney  was  given  to  the  plaintiff  widiout  con- 
sideration, and  whether  the  judgment  and  execution 
thereon  were  or  were  not  fraudulent,  as  intended  to  nnti- 
cipate  and  defeat  the  levy  which  it  was  known  was  about 
to  be  made  on  behalf  of  JUory  Ann  Hill  Benton. 

Comytt  shewed  cause.  The  Court  will  not  upon  motion 
decide  the  question  whether  the  warrant  ofiiltorney  given 
-to  the  plaintiff  and  the  judgment  and  execution  thereon 
were  fraudulent,  this  being  an  application  not  by  the 
party  giving  the  warrant  of  attorney  or  his  representative, 
but'by  «  stranger,  an  execution  creditor.  There  is  no  in- 
stance in  the  books  of  such  an  appUcatlon ;  that  ques^on 
ought  to  be  submitted  to  a  jury.  The  plaintiff  (Af.  A.  H. 
Benton)  in  the  second  execution,  who  has  obtained  the 
present  rule,  may  indemnify  the  aheri$  and  then  the 
question  whether  the  warrant  of  attorney  was  fraudulent 
may  be  tried  by  the  present  plDintifTin  an  action  against 
the  sheriff  for  a  false  return,  JVarmdlt.  Young{a) ,  and 
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if  it  appear  that  the  other  execution  has  no  foundation  in        1828. 
a  bonl  fide  debt,  but  that  the  whole  is  fiibricated  for  the       „ 

Haerod 

express  purpose  of  defeating  a  just  claim.  There  may  agamu 
be  no  decision  exactly  in  point,  but  from  the  principles 
laid  down  in  several  cases,  it  is  clear  the  Court  has  the 
power  to  determine  the  question  without  the  intei^ 
vention  of  a  jury;  and  the  courts  of  equity  have  in 
some  instances  so  determined  without  sending  the  ques- 
tion to  be  tried  in  an  issue,  Lady  Arundell  v.  Phipps 
and  Taunton  (a),  Taylor  v.  Jones  (A),  Baldwin  v.  Caw- 
ikom£{c)f  MeggoU  v.  Mills  (d). 

Lord  Tenterden  C.  J.  There  can  be  no  doubt 
that  if  the  warrant  of  attorney,  judgment,  and  execution, 
were  not  bond  fide,  they  will  be  void  against  creditors. 
The  question  whether  they  were  firaudalent  or  not 
might  perhaps  be  tried  in  an  action  against  the  sheriff 
for  a  false  return ;  but  it  is  hard  upon  the  sheriff  that 
that  question  should  be  tried  at  his  expense.  I  think 
that  as  the  facts  upon  which  the  alleged  fraud  depends 
are  disputed,  the  question  ought  to  be  decided  by  a 
jury  on  an  issue  to  be  settled  between  the  parties, 
thougii  I  am  clearly  of  opinion  that  the  Court  has  the 
power  to  determine  this  question  upon  motion  where 
we  are  satisfied  and  convinced  that  the  alleged  fraud 
has  been  actually  committed.  But  this  rule  may  be 
enlarged  until  the  matter  can  be  tried  by  a  jury.  I 
think  the  Court  has  a  jurisdiction  over  the  warrant  of 
attorney,  which  it  may  exercise  at  the  instance  of  any 
party  who  has  any  interest  in  supporting  it  or  in  setting 
it  aside. 

(a)   10  Ves,  159.  {f>)  *2  jltk.  600. 

(c)  19  Trt.  16G.  {d)  1  L(i.  liaym.  *Wff. 

It 
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,  It  was  afterwards  agreet]>  at  the  suggestion  of  the 
Court,  that  it  should  be  refen-ed  to  the  Master  to  en- 
quire into  the  validity  of  the  warrant  of  attorney  in  the 
rule  mendoned,  and  to  report  thereon  to  this  Court 
next  term ;  and  it  was  ordered,  that,  in  the  mean  time, 
the  rule  should  stand  enlarged,  until  the  time  of  the 
Master's  making  his  report. 


Ex  parte  Cullipord  against  Warren,  Gent., 
one,  &c. 

Tbe  Court  will  CIR  J.  SCARLETT  had   obtained   a  rule,   calling 

not  compel  in      O  ,       ,   ^      , 

attornajr  (o  pa;         upon  the  detenoaut,  an  attorney,  to  shew  cause  why 

bcburenind   be  should  not  pay  over  a  sum  of  money  paid  by  Ctdii- 
(^•uorncji  he  J^'"''  ^  ^'"''  "*  '"'''  attorney,  being  the  amount  of  interest 
SSSrf*.*^  of  a  raoitgage  procured  by  Warrm  in  1823,  for  CuUi- 
tariSlrt^tf*  J6rrf,  and  which  it  was  his  duty  to  have  transmitted  to 
flbtatpad  hi*       (he  mortgagee.     It  appeared,  by  the  ^davits  against 
the  rule,  that  after  the  receipt  of  the  money  by  the  at- 
torney for .  the  puqiose  alleged,  there  bad  been  a  treaty 
for  transferring  the  mortgage,  and  that  he  had  promised 
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the  Court;  but  that  Ctdliffbrd  ought  to  be  left  to  his        1828. 

I 

remedy  at  law,  and  come  in  with  the  general  creditors. 


\jorA  Tenterden  C.  J.  We  see  nothing  in  this 
oase  which  ought  to  deprive  the  attorney  of  the  privilege 
of  his  certificate. 

I 

Batlet  J.  If  an  action  were  brought  against  War' 
rm  for  money  had  and  received,  the  certificate  might  be 
pleaded  in  bar. 

•  Rule  discharged. 


CoLUfoaB 

againtt 
Wareiit. 


Uastelow  against  Jackson,  (a) 

A  SSUMPSIT  for  money  had  and  received.     Plea,  Where  j.  ud 

jCjL  ,  B.  deposited 

the  general  issue.     At  the  trial  before  Holroyd  J.,  money  in  the 

%       e%  •  <•        %  •  hinds  of  • 

at  the  Summer  assizes  for  Nottingham^  1827,  it  ap-  stake-holder  to 
peared,  that  the  plaintiff  and  one  Wilcoxon  had  each  de-  of  a  boring- 
posited  20/.  in  the  hands  of  the  defendant,  to  abide  the  |j,ein;  and  after 
event  of  a  boxing-match  between  them.     The  battle  was  ^^^l^^i^ 
fought,  and  a  dispute  arose  as  to  which  was  the  winner;  7^°^*jJ""[Lt 
two   referees   and   an    umpire   were   chosen,   who   de-  holder,  and 

*  ^  threatened  him 

cided  in  favour  of  Wilcoxon.    The  plaintiff  then  claimed  with  an  action 

if  he  paid  it 

the  40/.  from  the  defendant,  and  gave  him  notice  that  overtop., 
if  he  paid  it  over  to  Wilcoxon^  he  should  bring  an  action  theleasdid.  by 
to   recover   it.     The   defendant,    however,    afterwards,  the  umpire: 
acting  upon  the  decision  of  the  umpire,  paid  over  the  J^J^^JjjJJ/^ 
money.     At  the  trial  the  plaintiff  claimed  only  the  20/.  r?^*'!f5  ^~"^ 

J  r  J  him  bis  own 

deposited  by  him ;  and  for  the  defendant  it  was  con-  »^«»  «•  money 

*•  "^  .  had  and  re- 

ceived to  his 
(a)  The  Jud^pes  of  this  eourt  sat,  as  on  fbnner  oocasionsy  from  IVesday,  use. 

2imf  SOthi  until  TAurjtiay,  June  5th,  inclusive.     During  that  period  this 

and  the  foHowing  cases  were  argued  and  determined. 

tended. 
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tended,  that  die  plaintiff  conld  sot  reoover  mt  all,  fur  be 
had  iierer  given  notice  of  an  intention  to  restnad  the 
illt^  wager,  but  bad  affirmed  it,  by  claiming  the  whole 
of  the  stakes^  and  insisting  that  he  was  the  wtaner  of 
the  battle.  The  learned  Judge  overruled  the  objection,, 
and  the  plainuff  had  a  verdict  for  201.  In  Michaelmas 
term  a  rale  nisi  for  a  new  trial  was  granted,  against 
wbiek 

N,  B,  Clarke  shewed  cause.  It  has  now  been  deter- 
mined, by  each  of  the  courts  of  law  in  Westminster  Hall, 
that  money  deposited  in  the  hands  of  a  stake-holder,  to 
abide  the  event  of  an  illegal  wager,  may  be  recovered  at 
any  time  before  it  has  been  paid  over,  Cotton  v.  Tiw- 
latui(a).  Smith  v.  Bickniore(b),  Bate  v.  Cartwrigkt  {c). 
Here  the  money  must  be  considered  as  still  in  the 
hands  of  the  defendant,  for  he  had  express  notice  from 
the  plaintiff  not  to  pay  it  over.  It  is  true  that  in  Smith 
V,  Bic/mare  the  plaintiff  demanded  only  the  snm  de- 
posited hj  himself;  whereas,  in  the  present  cas^  the 
plaintiff  demanded  the  whole  sum.  But  in  B«te  v.  Ciirt~ 
Wright  the  plaintiff  sought,  even  at  the  trial,  to  recover  the 
whole;  and  was,  nevertheless,  allowed  to  recover  back  his 


Jackmit* 
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desires  to  rescind  the  contract,  it  may  be  recovered  as  1828. 
money  had  and  received  by  the  stake-holder  to  the  use  *— ^ 
of  the  party  who  deposited  it.  But  there  is  no  casCf  agahut 
except  Lacatissade  v.  fVhiie  (a),  in  which  the  money  has 
been  recovered,  where  it  had  been  paid  over  before 
such  notice  was  given.  Now  the  decision  in  Lacaussade 
y.  White  proceeded  upon  the  mistaken  notion  that  tlie 
action  was  against  the  stake-holder,  and  that  the  money 
was  still  in  his  hands.  In  Hanson  v.  Hancock  {b)j  Lord 
Kenyon  expressly  states  that  to  have  been  the  ground 
of  hia  former  judgment ;  and  in  the  latter  case,  the 
money  having  been  paid  over,  it  was  held  that  it  could 
not  be  recovered  back.  [Bayley  J.  According  to  my 
note  of  Hawson  v.  Hancock^  it  proceeded  entirely  on 
the  ground  that  the  plaintiff  had  expressly  assented 
to  the  money  being  paid  over.]  The  party  to  an 
illegal  wager,  at  the  time  when  he  deposits  his  money, 
assents  to  its  being  paid  over  to  the  winner;  but  there  it 
a  locus  pcenitentim ;  and  if  before  the  moaey  has  been 
paid  over  he  avails  himself  of  that,  and  desires  to  be 
released  from  the  illegal  bargain,  he  can  insist  upon 
having  his  own  money  returned.  Here,  however,  the 
plaintiff  never  repented  of  the  bargain  originally  made  ; 
he  never  retracted  the  assent  originally  given  that  the 
money  should  be  pmd  to  the  winner,  but  he  asserted 
himself  to  be  the  winner,  and  on  that  ground  claimed  the 
whole  sum  deposited.  An  umpire  was  appointed  to  decide 
that,  and  according  to  his  decision  the  money  was  paid. 
The  cases  upon  illegal  insurances  are  analogous  to  this* 
In  a  great  variety  of  instances  it  has  been  held,  that  the 
premium  could  not  be  recovered  back  after,  the  voyage 
had  been  performed,  although  the  underwriters  would 

(a)  7  T.  R.  53S.  (6)  8  T.  B.  515. 

not 
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not  have  been  liable  on  the  policy  in  the  event  of  a  loss, 
Ltrwry  t.  Bourdteu  (a),  Andree  v.  Fletcher  (i),  Morck  v. 
Ab€l{c),  Vandyke  v.  Hewitt  [d),  LtdAoek  v.  Potts  (e). 
Again,  the  defendant  in  this  case  received  money  to  be 
paid  over  to  the  winner;  and  Wikoxon  being  winner 
might  have  sued  him  for  it,  and  the  defendant  could 
not  in  answer  have  set  up  the  illegalitr  of  the  contract, 
Tenant  V.  Elliott  {/),  Farmer  v.  Russell {g).  S.Holroyd5. 
If  so,  I  must  have  tried  which  was  the  winner,  but  that 
I  was  not  bound  to  do.] 

Bayley  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  cases  of  Tenant  v.  Elliott  and  Farmer 
V.  Russell  do  not  prove  that  the  winner  of  an  illegal 
wager  can  recover  the  whole  of  the  stakes  from  the 
holder,  but  only  that  when  the  loser  has  paid  the 
money  into  the  hands  of  an  agent  for  the  winner  the 
agent  cannot  set  up  the  illegality  against  the  claim  of 
bis  principal.  Those  cases  may,  therefore,  be  laid  out  of 
consideration ;  and  from  all  the  others  which  have  been 
cited  it  appears  that  there  is  a  material  di^rence 
between  actions  by  one  party  to  an  illegal  contract 
against  the  other,  and  those  against  a  stake- holder.     If 
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to  the  contrmy  except  ;thai;  oS  I^c(tnssa4e  v.  WhUe^       1SJS8. 
whicb.'.caiuiqtt.i  tJm^h  be  jivPP<>rte4;  And  indeed  it     hastelow 
•ppear«  to  hiMra  proceeded  on  the.  supposition  that  the       ogtdnu 
dffendai\t  .wa».  4  .stakerhcJderf  in  which  case  it  would 
liHYe  Jjoeu  right*.    It  is  too  late  now  to  consider  what 
would  bgy^  (been  the  best  i:ule  on  this  subject     It 
m^t  Jbave  been,  ptoper  to  siiy.^tbat  the  party  to  a 
wi^per  on  an  ill^;al  aict,  after,  he  bad  done  the  act, 
abouid  nojt.jTACPvec  his  ^take.     But  Coffan  v.  Thurland^ 
followed  by  Smith  v.  Bickmore^  has  established  that,  not^ 
withstanding  the  event  has  been  decided,  and  the  party 
has  coQCuired  .in  doing  thie  illegal  act,  he  shall  be  allowed 
to  recover  bis  own  stake.     The  case  of  SmUh  v.  Bich- 
more  was  decided  long  after  the  other,  and  at  a  time 
.when  the  .diatinction  had  been  taken  between  actions 
egahiit  .th^,  party  ond  the  stake-holder ;  and  it  is  now  a 
settled  mle  that  where  a  wager  has  been  laid  on  the 
evaat  of  a  boxing-match  either  party  may  recover  his 
own  Bla^  from  the  bolder^    It  has  been  urg^4  th^t  a 
decision  'for  ,(be.  pliwtiff  in  the .  present .  case  would 
go  bqiKnid  ,aU  tibrmer  gasess  6>r  that  the  moi^y  had 
been., paid  o;?^  befpre  the  action  was  brought,  and 
the  plaintiff  had  done  no  act  to  rescind  the  wager, 
nor    had    ever   intimated    that   he   claimed  his  own 
money,   and  that  only.    But  if  a  stake-holder  pays 
over  money  without  authority  from  the  party,  and  in 
opposition  to  his  desire,  he  does  so  at  his  own  poril.     In 
Haamm  v.  Hancock  the  jury  found  .tliat  the  money  was 
paid  with  the  assent  and  concurrence  of  the  pU^ntiff ; 
the  decisaoo,  therefore,  merely  amounted  to  this»  that 
where  money  has  been  paid  over  with  the  assent  of  the 
party,  be  caqnot  get  it  back.     Here,  it  is  .tr)i%  the  whole 
was  demanded :  the  defendant  said  he  should  pay  it  to 
Vol.  VIII.  Q  the 


Hamilo* 
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the  other  party,  the  plaintiff  desired  faim  not  to  do  so, 
and  threatened  liim  with  an  action.  That  was  a  plain 
expression  of  dissent;  the  defendant  therefore  paid  over 
the  money  at  his  own  peril,  and  having  paid  over  what 
could  not  have  been  recovered  from  him,  he  paid  it  in 
bis  own  wrong.  Wikoxon  could  not  have  recovered 
more  than  Iiis  own  money,  without  proving  himself  the 
winner,  and  that  could  only  be  established  by  evidence 
of  his  having  done  an  illegal  act.  He  therefore  could 
not  have  recovered  the  money  deposited  by  the  plaintiff; 
find  the  defendant  having  paid  over  the  whole  after  the 
pimntiff'g  prohibition,  which  was  valid  as  to  a  moiety  of 
the  stakes,  paid  over  that  moiety  wrongfully,  and  is 
liable  to  refund  it  to  the  present  plainiilF.  For  these 
reasons,  I  think  the  opinion  expressed  by  my  brother 
Holroifd  at  the  trial  was  correct,  and  that  this  rule  must 
be  discharged. 

HoLROYD  J.  It  appears  to  me  now  as  at  the  trial, 
that  the  case  of  payment  to  a  stake-holder  differs  from 
tliat  hy  one  party  to  the  other.  The  question  made  at 
the  trial  was,  whether  it  was  necessary  for  the  plaintiff 
to  rescind  the  contract.     1  think  it  was  not ;  and  that 


Jacksoit. 
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pate,  that  is  considered  as  a  complete  execution  of  the        1828. 
contract,  and  the  money  cannot  be  reclaimed ;  but  if  the       """""■ 

Hastelow 

crent  has  not  happened,  the  money  may  be  recovered.  againtt 
With  respect  to  a  stakeholder  there  is  a  third  case,  viz. 
where  the  event  has  happened,  but  before  the  money 
has  been  paid  over,  one  party  expresses  his  dissent  from 
the  payment.  Under  such  circumstances  he  may  re- 
cover it ;  and  perhaps  it  may  then  be  said,  that  although 
the  event  has  happened,  yet  the  contract  is  not  com- 
pletdy  executed  until  the  money  has  been  paid  over, 
and  therefore  the  party  may  retract  at  any  time  before 
that  has  been  done. 

Rule  discharged. 


The  King  against  The  Inhabitants  of 
Wainfleet  All  Saints. 

UPON  an  appeal  against  an  order  of  two  justices  for  Since  Uie 
the  removal  of  B*  MarhaxU^  his  wife  and  children,  a  settlement 

may  be  nined 

from  the  parish  of  Wainfleet  All  Saints  in  the  parts  of  byaresidenceof 
Lindsey,  in  the  county  of  Lincoln,  to  the  parish  of  Hom^  pari&h,  provided 
castle  in  the  same  parts  and  county,  the  sessions  quashed    j*  JJS^^the"*" 
the  order,  subject  to  the  opinion  of  this  Court  on  the  ^jjfjji"'^^''' 
followinfir  case.  ■f'-  ^'^°^» 

°  therefore. 

The  pauper,   B.  Marhcell,  previously  to  Lady-day  where  a  pauper, 

since  that  sta* 

1822,  hired  from  his  wife's  mother  seven  acres  of  land,  situ-  tute,  hired  land 
ated  in  the  parish  of  Hamcastle,  which  she  then  rented  at  sumofi(y.,And 
the  yearly  sum  of  8/.  Is.  6d.j  and  for  which  the  pauper  J^doccuiSed* 


agreed  to  pay  her  the  same  rent,  and  35.  per  week  in  J^®  l^hole"' 


year, 


addition^  his  tenancy  to  commence  from  the  ensuing  ^^  T*^^a  t 
Ladu-day.    No  time  was  specified  for  which  the  pauper  >«  the  pariUi, 

^^       ^  ^  ^      ^        and  not  upon 

airreed  to  take  the  land,  but  he  occupied  it  from  the  the  land,  it  was 

^  ^  held,  that  he 

Q  2  Lady^  gained  a  settle. 

ment. 


He  Kara 

agaaul 

Tbelobabit- 
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La^-dm/  before  mentioned  for  three  years,  and  paid  the 
several  rents  as  tfaey  became  due;  and  he  resided  and 
slept  in  a  house  in  the  same  parish  (of  Homcaslle)  for 
upwards  of  forty  days  and  nights,  in  the  yearimmediatdy 
subsequent  to  the  said  La^f-4ay  1822.  The  question 
for  the  opinion  of  this  Court  was,  whether  this  taking, 
followed  by  the  occupation  stated,  was  sufficient,  within 
the  59  6f.  S.  c.  SO,  to  entitle  the  pauper  to  a  settlement 
in  the  parish  of  Homcattle, 

Clarke  and  HHdyard  in  support  of  the  order  of  ses- 
sions. The  land  was  not  taken  for  a  year.  It  is  trae, 
that  where  a  yearly  rent  only  is  reserved,  a  yearly 
tenancy  is  to  be  presumed.  But  here  there  was  also  a 
weekly  rent  reserved,  which  of  itself  would  raise  a  pre- 
sumption of  a  weekly  tenancy.  There  is  as  much 
reason  for  presuming  the  one  as  the  other,  and  it  is 
incumbent  on  those  who  are  against  the  order  of  ses- 
sions, to  shew  that  the  land  was  taken  for  a  year.  But 
it  could  not  be  hired  by  the  pauper  for  a  year,  because 
his  mother  was  tenant  only  from  year  to  year,  and  could 
not  give  to  the  pauper  an  interest  in  the  land  for  the  year 
commencing  on  a  future  day.     Besides  the  pauper 
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rented  at  a  yearly  rent,  and  that  he  agreed  to  pay  her  1828. 
that  yearly  rent,  and  also  a  weekly  rent  of  three  shillings.  — — 
Prini&  faciei  a  general  hiring  must  be  presumed  to  be  a  agamu 
yearly  hiring  (a),  and  that  presumption  is  the  stronger  antt  of 
where  the  subject  matter  of  the  hiring  is  land,  because  ^"'**"' 
hmd  Taries  in  its  value  at  different  periods  of  the  year. 
It  is  said  that  the  mother's  estate  was  determined  at  the 
end  of  the  current  year,  and  that  she  could  not,  there- 
fiire,  convey  to  the  pauper  an  interest  for  a  year  com- 
mencing on  a  future  day.  But  the  mother  was  tenant 
from  year  to  year.  She  had  an  interest,  therefore^  which 
would  continue  beyond  the  year,  unless  somethuig  was 
done  to  determine  it,  viz.  unless  six  months'  notice  to  quit 
wm  gP9e^w  That  interest  she  conveyed  to  her  son.  I 
thinky  therefore,  that  the  land  in  this  case  was  hired  for 
a  year.  The  other  objection  is,  that  no  setdement  was 
gained^  because  the  pauper  did  not  reside  on  the  land, 
although  he  resided  in  the  parish ;  and,  secondly,  that  he 
did  not  reside  in  the  parish  for  a  year.  Before  the  59  G.  S. 
c.  SO.  actual  residence  in  the  parish  for  forty  days  upon 
a  tenement  of  the  yearly  value  of  10/.  conferred  a  settle- 
ment, although  the  party  did  not  pay  any  rent  for  the 
krty  days.  But  the  59  G.  3.  c.  50.  altered  the  law  in 
that  respect,  and  the  language  of  that  statute  must  be 
abided  by  as  nearly  as  possible.  That  statute  enacts, 
that  no  person  shall  acquire  a  settlement  in  any  parish 
by  reason  of  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  certain  conditions  therein 
mentioned  be  complied  with.  It  seems,  therefore,  that 
residence  for  forty  days  will  be  sufficient  to  confer  a 
settlement,  if  the  other  requisites  of  the  act  be  complied 

(a)  Doe  7.  Broum,  8  EaU,  165.     Dos  t.  tfatls,  7  T.  R,  83. 

Q  3  with. 
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1828.        wilh.     Kow  it  requires,  amotig  other  things,  if  the  tene- 

„    ~       inent  consist  of  land,  that  it  should  be  hired  and  occu- 

agmrM        ujed  for  the  term  of  one  ye&r  at  and  for  the  sum  of  lOi- 
The  lobabit-  ' 

■nu  of        and  that  the  rent  for  that  period  should  be  paid.     Here 

all  those  requisites  have  been  complied  with.     It  does 

not  appear,  therefore,  to  be  essential  in  this  case  that 

the  pauper  should  have  continued  in  the  parish  for  the 

year.     It  is  sufficient  that  he  resided  in  Ute  parish  for 

forty  days,  provided  he  hired  and  occupied  the  land  in 

the  parish  for  tfae  year,  and  paid  the  rent  for  that  period. 

The  pauper,  therefore,  gained  a  settlement  in  Homcastle, 

and  the  order  of  sessions  was  wrong. 


HoLROYD  J.  For  the  reasons  given  by  my  brother 
Baylm/t  I  am  of  opinion  that  the  land  was  clearly  hired 
for  a  year,  and  that  unce  the  59  G.  3.  c.  50.  a  residence 
for  forty  days  in  a  parish  is  sufficient  to  confer  a  settle- 
ment, provided  the  other  requisites  in  that  act  be  com- 
plied with. 

LiTTLEDALE  J.  concoTred. 

Order  of  sessions  quashed  (a). 
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1828. 


Doe  on  the  demise  of  Charles  Wakeman  Long 

against  Henry  Prigg. 

'C'JECTMENT  to  recover  one-seventh  share  of  cer-  Deriwto^. 
tain  lands  in  the  several  parishes  of  Ripple  and  mainderunto 
Upion^  in  the  county  of  Worcester,  which  the  lessor  of  chud^^^nrf 
the  plaintx£P  claimed  to  be  entitled  to  under  the  will  of  •^*  ?"?  ^-  J^:* 

and  their  hein 

one  fK  Shipman.    At  the  trial  at  the  Spring  assizes  forever;  the 

rents  and  profit! 

18279  for  the  county  of  Worcester^  the  plaintiff  was  non-  to  be  divided 
suited,  with  liberty  to  move  to  enter  a  verdict  for  the  in  equal  pro- 
plaintifi^  if  this  Court  should  be  of  opinion  that  he  ^d'^are 
was  entitled  to  recover;  and  upon  that  motion  being  that*Uie^^!rd* 
made  in  the  subsequent  term,  it  was  agreed  that  the  '-Ij^lJ^i"*^. 
frets  should  be  stated  in  the  form  of  a  case,  as  fol-  teetator'a  death, 

and  not  that  of 

lows :  —  W.  SJiipman  being  seised  in  fee  of  the  premises  the  tenant  for 
in  question,  made  his  will,  which  was  duly  executed 
and  attested,  so  as  to  pass  real  property,  and  bore  date 
the  6th  day  of  February  1782 ;  and  by  his  will  devised 
the  premises  in  question  with  others  to  his  mother,  for 
ier  natural  life  only.  And  after  the  death  of  his  mother 
to  his  wife  for  her  natural  life  only.  He  then  devised 
as  follows :  —  "  and  from  and  after  the  decease  of  my 
mother  and  wife,  I  give  and  bequeath  all  the  above- 
mentioned  premises  unto  the  surviving  children  of  Wil^ 
Ham  Jennings,  of  Buckley,  in  the  county  of  Worcester  i 
and  of  John  Warren,  oi  Phelps,  in  Twining,  Gloucester^ 
shire,  and  to  their  heirs  for  ever ;  the  rents  and  profits 
to  be  divided  between  them,  in  equal  proportions,  share 
and  share  alike."  He  then  devised  other  real  pro- 
perfy  immediately  to  his  wife  in  fee.     The  will  further 

Q  4  con- 
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cont^ned  the  following  clause :  —  "  And  whereas,  I  now 
stand  indebted  to  Mr,  John  Jones,  of  JjdsUy  HiU, 
(which  said  John  Jones  was  the  father  of  the  testator's 
wife)  in  a  considerable  sum  of  money  upon  bond ;  now 
if  the  said  Mr.  Jones  will  at  the  time  of  my  death  give 
up  the  said  bond  to  my  executrix  hereafter  named 
(testator's  wife),  and  not  insist  upon  the  payment  of 
the  money,  all  the  above  devises  respecting  his  daugh- 
ter stand  good ;  but  if  be  demands  payment  of  the 
money,  it  is  my  will  that  all  the  above  devises  to  my 
wife  shal)  be  void  and  revoked,  and  she  shall  have 
nothing  but  what  was  settled  on  her  before  marriage. 
And  in  ^at  case  I  give  and  bequeath  nnto  my  mother 
ikU  the  above-mentioned  estates,  real  and  personal,  for 
ber  natural  life  only.  And  from  and  after  her  decease 
to  the  surviving  children  of  W.  Jenrtiugs  aforesaid  and 
^.  Warren,  and  to  be  divided  amongst  them  as  above 
mentioned." 

The  testator  died  in  Avgu^  1785,  without  having 
altered  or  revoked  the  above  in  part  recited  will.  At 
the  time  oi  the  testator's  death,  there  were  living  his 
tnotho'  and  wife,  six  children  of  the  said  W.  Jemnn^ 
and  one  child  of  the  said  /.  Warren,  who  was  adaugh- 
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of  the  death  of  thejtestator's  wife  in  1810,  there  were  1828. 

only  four  children  of  JF'.  Jennings  then  surviving.    The  "— ^ 

question  for  the  opinion  of  the  C!ourt  is,  to  what  period  '  Lono 

againsi 

the  words  suroroing  children  shall  refer.  Pawo. 

The  case  was  argued  at  the  sittings  after  Hilaty 
terniy  by 


CutsDOod  for  the  plaintiff.  The  expression  *^  surviv- 
ing children,"  in  this  will,  refers  to  the  period  of  the 
tortator'g  death.  If  it  were  not  so,  the  devise  to  the 
children  would  have  different  efiects,  according  to  the 
determination  of  the  testator's  father-in-law  as  to  the 
bond  debt;  for  if  he  claimed  it,  the  devise  in  remainder 
would  take  effect  on  the  death  of  the  testator's  mother ; 
but  if  he  released  it,  tliat  devise  would  not  take  effect 
until  after  the  death  of  the  testator's  wife.  Besides, 
it  is  a  general  rule,  that  where  a  remainder  can  be  taken 
as  vested,  it  shall  never  be  construed  as  contingent, 
Ives  V.  I^egge  {a).  Here,  if  the  devise  to  the  children 
is  referred  to  the  death  of  the  testator,  it  will  give  a 
vested  remainder;  but  if  to  the  death  of  the  tenants 
for  life,  the  remainder  to  the  children  will  be  contingent. 
Rose  V*  Hill  {b)  is  expressly  in  point.  There  the  testator 
devised  to  his  wife  for  life,  and  after  her  decease  to  A.,  T.^ 
M,f  W^  and  N.9  his  sons  and  daughters,  and  the  sur- 
vivors and  survivor  of  them;  and  it  was  held  tliat  the 
words,  *^  survivors  or  survivor,"  related  to  the  death  of 
the  testator.     Doe  v.  Lcemon  (c)  is  to  the  same  effect. 

G.  R.  Cross  contrii.     It  was  said  by  Sir  W.  Grant  in 
lifemUm  v.  Ayscough  {d\  that  the  operation  of  a  devise 

(a)  3  r.  n.  488.  (b)  3  Burr,  1881. 

(c)  3  Sort,  278.  (d)  19  Vet.  534. 

does 
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18S8.  dc^es  not  depend  upon  any  technicaUform  of  words,  but 
"—"•  upon  the  apparent  intention  of  the  testator,  collected 
LoNQ  *  either  from  the  particular  dbposition,  or  tlie  general 
Pftiog.  context  of  the  will.  Now  to  refer  the  words,  "  surviving 
children,'^  in  this  case,  to  the  death  of  the  testator, 
would  be  an  unnatural  construction,  for  it  cannot  be 
supposed  that  he  meant  to  provide  for  a  contingency 
to  happen  in  his  own  lifetime;  for  he  might  at  any 
time  make  a  new  disposition  of  his  property,  if  any 
contingency  happened  to  disturb  that  which  had  pre- 
viously been  done,  Howes  v.  Hawes  {a).  In  Stringer 
V.  Phillips  (J),  Hose  v.  Hillj  and  Doe  v.  Lawsauj 
words  of  survivorship  were  certainly  referred  to  the 
death  of  the  testator ;  but  in  each  of  those  cases  the 
devise  was  to  certain  individuals  named,  and  not  to  a 
class,  and  there  were  previous  words,  making  the  de- 
visees tenants  in  common,  and  to  avoid  the  difficulty  of 
reconciling  the  two  parts,  die  period  of  survivorship 
was  referred  to  the  death  of  the  testator.  But  in 
recent  cases  the  courts  have  leant  against  that  con- 
struction, Brown  v.  Bigg{c).  In  Hoghton  v.  Whit' 
greave{d)j  the  devise  was  to  the  testator's  widow  for 
life,  and  then  to  certain  nephews  and  nieces,  ^^  the 
survivors  or  survivor  of  them ;"  and  these  words  were 
held  to  apply  to  those  who  survived  the  widow.  {^HoU 
royd  J.  There  the  estate  was  to  be  converted  from  real 
to  personal  before  it  was  divided.]  In  Cinpps  v.  Wol^ 
cott{e\  words  of  survivorship  were  referred  to  the 
period  of  division  and  enjoyment,  although  no  change 
was  to  be  made  in  the  nature  of  the  property. 

Cur.  adv.  vuU. 

(a)   I  Vet,  sen.  14  (ft)  1  Eq.  Co.  Abr,  292. 

(c)  7  Vet,  279.  {d)   U.^W.  146. 

(e)  4  Mad,  11 

Bayley 
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Bayley  J.  now  delivered  the  judgment  of  the  Court        1828. 
The  question  in  this  case  arose  upon  the  will  of  WiUiam       ""*~ 

Dos  dcm. 

Skipmatif  and  depended  upon  the  effect  of  a  limitation  Loira 
in  remainder  to  the  surviving  children  of  William  Jenr  Puoo. 
niiigi  and  John  Warren  and  their  heirs.  By  the  will 
the  testator  devised  to  his  mother  for  her  natural  life 
only,  remainder  to  his  wife  for  her  natural  life  only, 
remainder  to  tlie  surviving  children  of  WiUiam  Jennings 
and  John  Warren,  and  their  heirs  for  ever,  the  rents 
and  profits  to  be  divided  between  them  in  equal  pro- 
portions, share  and  share  alike ;  but  in  a  given  event 
he  revoked  the  devise  to  his  wife,  and  gave  to  his 
mother  for  her  natural  life  only,  and  from  and  after  her 
decease  to  the  surviving  children  of  William  Jennings 
aforesaid,  and  John  Warren,  and  to  be  divided  amongst 
them  as  above  mentioned.  The  persons,  therefore, 
coming  within  the  description  of  "  the  surviving  chil- 
dren," &c.  were  to  take  in  possession  in  the  one  case  upon 
the  deaths  both  of  the  mother  and  wife,  and  in  the  otlier 
case  upon  the  death  of  the  mother  only.  The  question 
is,  when  they  were  to  take  in  interest,  whether  they  were 
to  take  vested  estates  in  remainder  immediately  upon 
the  death  of  the  testator,  or  whether  their  estates  were 
to  be  contingent  till  tlie  mother  and  the  wife,  in  the  one 
case^  and  the  mother  in  tlie  other,  died.  There  is  no 
doubt  but  that  upon  an  ordinary  limitation  by  way  of 
remainder  to  a  class,  as  children,  grandchildren,  &c.  all 
who  are  in  esse  at  the  time  of  the  death  of  the  testator 
take  vested  (and  consequently  transmissible)  interests  im- 
mediately upon  the  testator's  death,  and  that  all  who  come 
in  esse  before  the  particular  estates  end,  and  the  limit- 
ation takes  effect  in  possession,  are  to  be  let  in,  and  take 
a  vested  interest  as  soon  as  they  come  in  esse,  and  that 

they 
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they  and  their  representatives  will  take  as  if  they  hod 
been  in  esse  at  the  testator's  death.  This  is  settled  by 
Baldwin  v.  Karver  (a),  Boe  v,  Perryn  (i),  Doe  v.  Dor- 
vell{c),  Meredith  v.  Meredith  {d),  and  Right  v.  Cre- 
her  {e).  There  is  no  doubt  also  but  that  a  limitation  by 
way  of  remainder  to  such  children,  Sec.  an  sfaall  be  in 
esse  at  the  time  when  the  particular  estate  ends,  and  the 
remainder  is  to  take  eSect  in  possession,  is  a  contingent 
remainder,  because  it  depends  upon  the  event  of  any 
of  such  children  continuing  in  esse  until  the  particular 
estates  end.  This  is  clear  from  Soe  v.  Briggs  {/).  Had 
this  devise,  therefore,  been  merely  to  the  children  oi  Jen- 
nings and  Warren,  there  would  have  been  no  difficulty 
in  the  case.  It  would  have  fallen  within  the  class  of 
cases  to  which  Baldwin  v.  Kanxr  belongs.  The  diffi- 
culty arises  upon  the  addition  of  the  word  surdmng, 
and  upon  the  meaning  to  be  given  to  that  word.  If 
this  word  refers  to  the  time  of  the  death  of  the  testator, 
•II  the  children  who  should  be  living  at  the  testator's 
death,  and  all  who  should  come  in  esse  before  tl>e  life 
estate  ceased,  or  their  representatives,  would  be  entitled, 
and  the  interests  would  vest  in  every  child  in  esse  at 
the  testator's  death,  and  in  every  one  who  came  in  esse 
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remainder,  unless  a  contrary  intention  appears,  becaute        1628. 
contingent  remainders  are  in  the  power  of  the  particular      _^ 
tenant)  and  may  be  destroyed ;  and  it  is  more  likely  the         Loko 

111  .  agidnti 

testator  should  have  intended  that  the  limitations  he        Pjli9«. 
made  should  be  secure,  than  that  they  should  be  liable 
to  be  defisated ;  but  where  the  intention  is  clear  that  the 
testator  meant  what  would  make  the  remainder  con- 
tingent, bis  intention  must  prevail. 

We  have  endeavoured,  without  success,  to  find  a  case 
exactly  circumstanced  as  this  is,  where  upon  a  devise 
by  way  of  remainder  to  a  classj  as  this  is,  words  of  sur- 
vivorsbip  have  been  held  to  apply  to  the  death  of  the 
testator;  but  there  are  so  many  in  which  upon  a  devise 
or  bequest  to  individuals  they  have  been  held  so  to 
apply,  that  we  think  we  are  warranted  in  saying  that 
that  is  the  right  construction  in  this  case.  In  Wihon 
V.  Ba^etf  (a),  where  testator  bequeathed  certain  lease- 
hcMs  for  lives  and  years  for  the  benefit  of  his  two  sons^ 
Marh  and  Jb/m,  and  their  issue,  but  if  they  died  un- 
fliarried  and  without  issue,  his  will  was,  that  his  daugh- 
ters, Mary^  Sarahs  and  Catherine^  and  the  survivors  and 
survivor  of  them,  and  their  assigns,  should  be  permitted 
to  receive  the  rents,  &c.  as  tenants  in  common,  and  not 
as  joint  tenants,  the  House  of  Lords  decided  that  the 
words  of  survivorship  amongst  the  daughters  applied  to 
the  death  of  the  testator,  not  to  the  death  of  the  sur- 
vivor of  Mark  and  John ;  and  that  upon  the  deaths  of 
Mark  and  John  without  issue,  not  only  one  daughter 
who  survived  them,  but  the  representatives  of  two  other 
daughters  who  died  before  them,  were  entitled.  In 
Perry  v.  Woods  (6),  where  stock  was  bequeathed  in  trust 
for  jlrm  Darby  for  life,  and  if  she  died  without  children, 

(a)  3  Bro,  ParU  Ca.  198.  (6)  9  Veu  205. 

the 
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1888.        the  execnton  were  to  pay  the  principal  to  tV.  and  John 
'     ,  PrieHav,  share  and  share  alike,  or  to  the  survivor  of 

t»mi  them,  Sir  P.  Ardm,  Master  of  the  Rolls,  held,  that  these 
niua.  words  of  survivorship  applied  to  the  testator's  death, 
not  to  Ann  Darh/s ;'  and  that  thongh  John  PrickUm 
alone  snrrived  Ann  Darby,  he  was  not  entitled  to  the 
whole  stock,  but  that  the  representatives  of  fViUiam  were 
entitled  to  a  moiety!  Roebuck  v.  Dean  {a)  is  exactly 
similar:  1000/.  stock,  bequeathed  in  trust  to  pay  the  di- 
vidends \o  E.B.  for  life,  and  after  her  decease  tlie  1000/. 
to  be  equally  divided  between  five,  and  to  the  survivors 
or  survivor  of  them,  and  this  was  held  to  vest  in  the  five, 
at  the  death  of  the  testatrix.  In  Maberly  v.  Strode  {l>), 
where  land  was  devised  for  sale,  and  the  interest  of  the 
produce  was  to  be  paid  to  testator's  son  Sanmel  for  life, 
and  upon  his  death  the  principal  was  to  be  transferred 
to  his  children,  if  any,  otherwise  to  two  nephews  and  a 
niece,  in  equal  proportions,  share  and  share  alike,  issue 
to  take  the  parent's  share,  with  benefit  of  survivorship 
between  the  nephews  and  niece :  and,  upon  a  question 
between  a  nephew  who  survived  Samuel,  and  the  repre- 
sentative of  the  other  nephew  and  niece,  Ardeti,  Master 
of  the   Rolls,  said,   "  On  the  blind  words,  Wi'fA  benefit 
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lands  were  devised  to  trustees  in  trust,  to  apply  the        1828. 
rents  to  the  maintenance  of  six  younger  children,  till 

Doe  dem* 

the  youngest,  Elizabeth^  should  attain  twenty-one,  and  Loko 
on  her  attaining  twenty-one,  then  to  the  six,  and  the  FAiflo. 
survivors  and  survivor  of  them,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common,  and  one  of  the  six  sur- 
vived the  testator,  but  died  before  Elizabeth  attained 
twenty-one,  the  Court  of  Common  Pleas  certified  to  the 
Court  of  Chancery  that  he  had  a  share,  which  at  his 
death  descended  upon  his  heir;  so  that  the  Court  of 
Common  Pleas  must  have  considered  the  words  *^  the 
survivors  and  survivor"  as  applying  to  the  period 
of  the  testator's  death,  not  to  the  period  of  Elizab^Ks 
attaining  twenty-one.  In  Rose  v.  Hili  (a),  which  was 
cited  in  argument,  in  Doe  \\  Sparravo  (b)  and  in  Clayton 
V.  Lowe  (c),  words  of  survivorship  were  referred  to  the 
period  of  the  testator's  death,  not  to  any  ulterior  time  in 
the  case  of  devises  of  land ;  and  in  Lord  Bindon  v.  Lord 
SuffiMc  (J),  and  other  cases  in  Chancery,  they  have  been 
referred  to  the  same  period  upon  personal  bequests. 

In  many  indeed,  if  not  in  most  of  these  cases,  this 
has  been  a  necessary  construction,  because  the  devises 
or  gifts  were  not  to  a  class,  but  to  individuals :  they 
were  to  take  as  tenants  in  common ;  there  was  no  spe- 
cific definite  period  but  the  testator's  death  to  which  the 
words  of  survivorship  could  apply ;  and  it  would  have 
been  inconsistent  with  the  tenancy  in  common  to  have 
applied  them  to  any  later  period ;  but  that  objection 
does  not  apply  to  the  cases  of  Wilson  v.  Bayley^  Perry 
V.  WoodSf  Maberly  v.  Strode^  and  Edwards  v.  SymonSf 
because  in  the  first  three,  there  was  the  alternative 
between  the  testator's  death  and  the  death  of  the  tenant 

(a)  j^urr.  1881.  (6)  13  East,  559. 

(c)  5  B.  ^'  A,  636.  (rf)   1  P.  Wms,  96, 

for 
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for  life ;  and  in  the  last,  betwe^  the  testator's  death 
and  the  youngest  child  ^izabeth'A  attaining  twenty>one. 
And  the  testator's  death  is  in  this  case  so  much  the 
nt^re  rational  period,  so  much  the  more  likely  to  have 
been  intended,  and  &Uing  in,  as  it  does,  with  the  rule  of 
Iaw  for  vesting  estates  as  soon  as  they  may,  instead  of 
leaving  them  contingent,  that  we  are  of  opinion  that 
the  estate  here  vested  in  remainder  immediately  upon  the 
testator's  death,  in  the  then  children  of  JeruUngs  and 
Wttrren  ,■  and  that  upon  the  deaths'  of  those  who  died 
after  the  testator,  and  before  die  testator's  widow,  their 
■eveodis  descended  upon  their  respective  heirs  at  law ; 
um),  consequently,  that  the  lessor  of  the  plaintiff  is  en- 
tided  to  recover  one-seventh.  A  verdict,  therefOTe, 
must  be  entered  accordingly,  and  the  postea  delivered 
to  the  pUintL6F. 

I  have  not  entered  into  a  detailed  examinadon  of  the 
caKs  cited  for  the  defendant,  because  no  one  of  them  is 
HI  point;  none  of  them  bear  closer  upon  this  ease  than 
WUum  V,  Ba^laft  and  the  other  cases  I  have  stated; 
and,  as  fer  as  they  difier  from  these  cases,  we  tMnk 
tEese  cases  preferable. 

Postea  to  the  plaintiff. 
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the  rate  with  lOs.  costs,  to  be  paid  by  the  respondents,       1828. 
subject  to  the  opinion  of  this  Court  on  the  following     ,_ 

case :  — ~  againU 

The  Inhabit* 

The  particular  grounds  of  appeal  stated  and  specified  ante  of 
in  the  notice  of  the  appellant  were  only,  *'  that  he  was 
OTer-rated  in  the  said  rate  or  assessment  in  respect  of 
the  yearly  value  of  the  lands  and  tenements  for  and  in 
respect  of  the  occupation  of  which  he  was  assessed  or 
chaif^  in  Uie  saM  rate  or  iissessment;  and  abo  that  no 
part,  or  a  very  small  part  only,  of  the  lands  and  tene-> 
ments  in  respect  of  which  he  was  assessed  and  rated  in 
the' said  rate  or  assessment,  was  situate  in  the  said  town; 
and  also  that  he  did  occupy  no  rateable  property,  or 
xvteable  property  to  a  much  less  amount  than  that  for 
which  he  was  so  rated  and  assessed  in  the  said  rate."  On 
the  rate  in  question  being  produced,  it  appeared  to  be 
ifltitled  ^^  An  assessment  made  upon  the  several  occu- 
piers of  lands,  tithes,  and  hereditaments  in  the  town  of 
Bnmgfardf  in  the  coun^  of  Hereford^  of  If.  in  the 
pound  for  the  necessary  use  of  the  poor  and  other  pur- 
poses relative  to  the  acts  of  parliament^  granted  at  a 
committee  meeting  the  9th  day  of  November  1827,  by 
71  Bm  derk,  and  C.  S.  L.  dean  of  jS^.  Asaph^  two  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  o{  Hereford.^*  The  property  in  respect  of  which 
the  appellant  and  several  others  were  rated  was  specified, 
but  the  property  in  respect  of  which  the  majority  were 
rated  was  not  stated,  the  names  of  the  persons  and  the 
sums  only  being  inserted*  It  was  contended,  that  the 
court  of  quarter  sessions  ought  not  to  examine  or  en- 
quire into  this  objection  to  the  rate,  or  to  take  notice  of 
ity  as  it  was  not  specifically  pointed  out  by  the  notice 
of  appeaL    The  sessions,  however,  determined  otlier- 

VoL.  VIII.  R  wise. 
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1828.       wise,  and  on  this  objection  quashed  the  rate,  subject  to 
^    _  the  opinion  of  this  court. 

The  Kino  ^ 

against 
The  Inhabit- 

anu  of  Justice  in  support  of  the   order  of  sessions.  .  The 

rate  in  this  case  was  illegal,  and  void  on  the  face  of  it, 
because  it  did  not  specify  the  property  in  respect  of 
which  the  assessment  on  each  individual  was  made. 
Rex  V.  Air  and  Colder  Navigation  {a).  The  sessions, 
therefore,  were  bound  upon  inspection  of  the  rate  itself 
to  quash  it.  It  is  true  that  the  statute  41  G.  ^.  r.  23. 
s.  4.  prohibits  the  justices  from  examining  or  enquiring 
into  any  other  causes  of  appeal  than  those  mentioned  in 
the  notice.  But  the  examination  and  enquiry  there 
mentioned  import  an  investigation  of  the  cause  of  appeal 
by  extrinsic  evidence.  Here  the  defect  in  the  rate  ap- 
peared upon  inspection,  and  no  examination  or  enquiry 
by  extrinsic  evidence  was  necessaiy  to  enable  the  justices 
to  quash  the  rate. 

Campbell^  contr^,  was  stopped  by  the  Court. 

Baylet  J.  There  can  be  no  doubt  that  it  ought  to 
appear  on  the  face  of  the  rate  in  respect  of  what  pro- 
perty the  assessment  is  made  upon  each  individual 
charged  in  the  rate ;  and  if  the  omission  of  that  statement 
had  been  pointed  out  by  the  notice  as  one  of  the  grounds 
of  appeal,  it  would  have  been  a  sufficient  ground  for 
quashing  the  rate.  In  many  instances  the  specification 
of  the  property  in  respect  of  which  the  assessment  is 
made  will  give  no  furtlier  information  to  the  parties 
to  be  aflFected  by  the  rate  than  the  fact  of  their  having 

J  (a)  2B.<JC.  713. 

been 


Baomtaeb. 
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been  rated  at  a  specific  sum.     But  still  the  party  rated       1828* 

has  a  right  to  know  in  respect  of  what  property  he  is 

rated,  in  order  that  if  he  is  over-rated  in  respect  of  that        ag^unti 

'^  The  Inhibit- 

property  he  may  appeal.  If,  however,  he  be  satisfied  anti  of 
with  the  amount  of  tlie  sum  for  which  he  is  rated,  he  will 
not  appeal,  because  it  will  not  be  his  interest  to  have  the 
rate  corrected.  By  the  statute  41  G.  3.  c.  23.  the  legis- 
latore  intended  to  limit  the  expense  of  appeals,  and  to 
lessen  the  labour  of  the  justices  at  sessions.  By  die 
fourth  section  it  is  enacted,  *^  that  all  notices  of  appeal 
against  any  rate  shall  be  in  writing,  &c.,  and  that  die 
pardcular  causes  or  grounds  of  appeal  shall  be  stated 
and  specified  in  such  notice ;  and  upon  the  hearing  of 
any  appeal  from  or  against  any  such  rate,  the  court  of 
general  or  quarter  sessions  to  which  such  appeal  shall 
be  made  shall  not  examine  or  enquire  into  any  other 
cause  or  ground  of  appeal  than  such  as  are  or  is  stated 
and  specified  in  the  notice  of  appeal."  Now,  suppose 
there  were  no  notice  of  appeal  whatever,  could  the 
sessions  quash  the  rate  upon  the  ground  that  it  was  bad 
for  a  defect  apparent  on  the  face  of  it  ?  Clearly  not. 
Or  could  the  sessions  quash  the  rate  for  such  a 
defect,  if  a  general  notice  of  appeal  were  given,  with- 
out specifying  any  cause  ?  They  certainly  could  not, 
because  the  statute  prohibits  their  enquiruig  into  any 
causes  of  appeal  except  those  mentioned  in  the  notice. 
For  the  same  reason  they  cannot,  in  a  case  where 
certain  causes  of  appeal  are  specified  in  the  notice,  go 
into  others  not  specified.  It  is  said  that  the  words 
**  examine  and  enquire"  are  applicable  to  those  cases 
only  where  extrinsic  evidence  is  required  to  shew  the 
defect  in  the  rate,   and  not  to  cnscs  where  the  defect 

R  2  appears 
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1828.        appears  on   the   face  of  IL     But  we  should  not  do 

"'■  '"        justice  to  the  intention  of  the  legislature  if  we  entered 
The  Ki«fu      •[  _    ° 

i^ainti        into  SO  Tcry  critical  nn  examination  of  the  language 

uH  of  of  the  act.  When  the  language  of  a  deed  is  made  the 
subject-matter  of  discussion,  in  order  thereby  to  ascertain 
its  1^^  effect,  it  may  be  said  to  be  the  subject  of  ex- 
amination and  enquiry.  It  has  been  satd  that  this  rate 
is  ill^at  and  void  on  the  face  of  it,  because  the  property 
in  respect  of  which  the  assessment  is  made  is  not  spe- 
cified. I  am  of  opinion  that  it  is  nut  illegal  and  void 
on  that  ground,  unless  that  be  [wirited  out  as  a  specific 
cause  of  appeal  in  the  notice.  That  is  one  ground  of 
objection  which  will  render  the  rate  liable  to  be  quashed. 
But  if  no  objection  be  made  on  that  ground  it  will  be 
good.  In  Rex  v.  Air  and  Colder  Navigation  {a)  the 
objection  was  specifically  pointed  out  in  the  notice  of 
appeal. 

HoLaoTD  J.  It  seems  to  me  that  the  sessions  had 
no  jurisdiction  to  consider  this  objection,  unless  it  was 
^ecified  in  the  notice  as  a  ground  of  appeal.  They  had 
no  jurisdiction  whatever  over  the  rate,  unless  the  notice 
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import  warrants,  and  the  object  of  the  legislature  seems        1828. 
to  require*     The  fourth  section  requires  that  all  notices 
of  appeal  shall  be  given  in  a  particular  manner,  and  that 


The  KiNa 
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the  particular  causes  or  grounds  of  appeal  shall  be  antior 
specified  in  the  notice.  So  far  that  section  is  directory, 
but  in  what  follows,  it  is  not  merely  directory  but  pro- 
hibitory* It  goes  on,  <^  and  upon  the  hearing  of  any 
appeal  from  or  against  such  rate,  the  court  of  quarter 
sessions  shall  not  examine  or  enquire  into  any  other  cause 
or  ground  of  appeal  than  such  as  are  stated  and  specified 
in  the  notice  of  appeal."  Construing  this  clause  ac- 
cording to  the  natur^  import  of  the  words  used,  I  diink 
that  it  means,  that  the  sessions  shall  not  enter  into  any 
other  causes  of  appeal  than  those  specified  in  the  notice; 
but  a^uming  the  meaning  of  the  words  ^^  examine  or 
enquire''  to  be  doubtful,  I  think  we  ought  to  put  upon 
the  clause  tliat  construction  which  will  have  the  effect  of 
preventing  *^  the  quashing  of  rates,"  the  inconvenience 
mentioned  in  the  recital,  which  it  was  the  object  of  the 
statute  to  remedy ;  and  construing  the  clause  with  re* 
ference,  to  that  object,  I  think  that  the  sessions  had  no 
power  to  enter  into  any  other  causes  of  appeal  than 
those  stated  in  the  notice ;  and  that  being  so,  I  think 
that  we  must  hold  that  the  sessions  had  no  jurisdiction 
to  quash  the  rate  upon  the  ground  that  the  property  in 
respect^  of  which  the  assessment  was  made  was  not 
described,  because  that  was  not  specified  in  the  notice  as 
a  causu  ofiippeal. 

LiTTLEDALE  J.  By  the  statute  of  the  43  lEUx.  c.  2., 
the  rate  was  to  be  made  upon  every  inhabitant  In  respect 
of  certain  descriptions  of  property.  The  property  in  re- 
spect of  which  individuals  are  assessed  ought,  therefore, 

R  3  to 
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to  be  specified  in  the  rate  for  two  purposes :  first,  that  tlie 
parties  rated  may  see  whether  they  hare  the  property, 
and  that  it  is  the  subject  of  the  rate ;  secondly,  that 
other  persons  msy  see  whether  tlie  rate  be  equally 
assessed.  If  the  property  be  not  specified,  the  rate  is 
defective  and  inrorinal,  and  that  informality  is  a  ground 
of  appeal,  provided  it  be  made  the  subject  of  appeal 
by  giving  the  required  notice.  The  41  G.  3.  c.  23.  s.  4. 
says,  that  the  sessions  shall  not  examine  or  enquire 
into  any  other  cause  of  appeal  than  such  as  are  specified 
in  the  notice.  It  is  true  that  in  this  case  there  was 
a  defect  on  the  face  of  the  rate  itself,  which  would, 
therefore,  appear  on  Inspection.  But  if  neither  the 
person  whose  property  is  omitted,  nor  others  who 
have  an  interest  that  tlie  rate  should  be  equal,  make 
the  omission  of  such  property  a  ground  of  complaint, 
the  justices  have  no  jurisdiction  to  quash  the  rate  on 
that  account.  I  think  that  the  words  "  examine  or  en- 
quire" apply  to  an  examination  by  inspection  as  well  as 
by  extrinsic  evidence.  The  word  examine  is  frequently 
used  in  the  same  sense  as  the  word  inspect.  Thus  the 
statute  27  Eliz.  c.  S.,  which  gives  the  writ  of  error  from 
the  Court  of  King's  Bench  to  the  Court  of  Exchequer 
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treasurer,  the  word  examine  is  used  in  the  same  sense.  1828. 
I  therefore  think  that  the  lustices  at  sessions  could  not  """""~ 
properly  take  notice  of  this  objection  to  the  rule.  agamsi 

The  InhabiU 

Order  of  sessions  quashed.        antiof 

Bromtaro. 


The  King  against  The  Inhabitants  of  Louth. 


T  T  PON  appeal  against  an  order  of  two  justices,  whereby  An  indenture, 
B.  Fumisliy  his  wife  and  children,  were  removed  appienUce  was 
from  the  parish  of  Louihj  in  the  parts  of  Lindsey  in  the  yjir^  toV^rT^ 
county  of  Luicoln,  to  the  township  of  Baildon^   in  the  tnfioiaTym^ 
parish  oWttley  in  the  West  Riding  of  the  county  of  York^  ^  '^  VS 
the  sessions  dischar^red  the  order,  subject  to  the  opinion  1*^  ^^^  ^ 

w  «  \eBxn  two  dif- 

of  this  Court  on  the  following  case  :  —  ferent  trades,  it 

__,  -r^-Fi        •  7     \    •        1        II  11-  *  valid  inden- 

The  pauper,  B.  Fuimtsn^  bemg  legally  settled  m  the  ture,  and  re- 
township  of  Baildon^  in  the  county  of  York^  was  in  the  Sump.**  ^  *"** 
year  1780  bound  apprentice  by  indenture,  upon  which 
there  is  only  one  Ss.  stamp  (and  of  which  the  following 
is  a  copy),  duly  executed  by  all  parties,  to  his  father, 
Thomas  Furnish^  a  wool-comber,  and  to  «/.  Grozer  a 
weaver,  both  then  residing  in  the  township  of  Leeds, 
in  the  county  of  York,  but  not  copartners. 

"  This  indenture,  made  the  1st  day  of  Januaty  1780, 
between  John  Grozer  of  the  parish  of  Leedsy  in  the 
county  of  York,  weaver ;  and  T.  Furnish,  wool-comber, 
of  the  one  part,  and  B.  Furnish,  of  the  parish  aforesaid, 
of  the  other  part ;  witnesseth,  that  B.  Furnish  hath  of 
his  own  free  will  and  with  the  consent  of  his  parents 
put  and  bound  himself  apprentice  to  and  with  the  said 
J.  Grozer  and    T.  Furnish,   and  witli   them   after   the 

R  4  manner 


Louth. 
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1828-  manner  of  an  apprentice  to  dwell,  remain,  and  serve 
—"■■"  from  the  date  hereof,  for,  during,  and  until  the  term  of 
against       seven  years  thence  next  following  be  fully  completed 

The  Inhabit- 
ants of       and  ended."     There  then  followed  the  usual  covenants 

by  the  apprentice,  well  and  faithfully  to  serve  his  mas- 
ters ;  and  also  covenants  by  Grozer^  that  he  and  T,  FitT" 
nish  should  teach  the  apprentice  the  trade  of  stuff-weav- 
ing and  wool-combing,  and  that  Grozer  should  provide 
the  apprentice  meat,  drink,  washing,  and  lodging,  for 
the  first  four  years,  and  work  during  that  period ;  and 
that  the  apprentice  should  serve  the  latter  three  years 
with  T.  Fwmish  ;  and  that  Grozer  should  be  absolutely 
free  from  the  apprentice  at  Uie  end  of  four  years  from 
the  date  of  the  indenture.  The  pauper  served  and  re- 
sided under  such  indenture  at  Leeds  for  four  years  and 
three  months,  and  then  removed  to  Louth, 

Hildj/ard  and  Whitehurst  in  support  of  the  order  of 
sessions.  This  is  a  valid  indenture,  although  it  be 
unusual  in  its  form.  The  object  of  the  contract  of  ap- 
prenticeship being,  that  the  apprentice  shall  be  taught, 
and  be  subject  to  a  proper  control  for  a  certain  period, 
may  be  attained  as  well  by  binding  him  to  two  masters  in 
succession,  to  learn  two  trades  of  them,  as  by  binding  him 
to  one  master  to  learn  one  trade.  There  is  no  objection 
on  principle' to  such  an  indenture;  nor  is  it  void  because 
it  has  but  one  stamp.  Rex  v.  Reeks  [a)  will  be  relied  on 
by  the  other  side.  There  a  statute  directed  that  there 
should  be  a  certain  stamp  on  every  piece  of  vellum 
on  which  any  admission  into  a  corporation  should  be 
engrossed ;  and  it  was  held,  that  the  admission  of  several 

(a)  Zrf.  nayrn.  1445. 

persons 


Louth. 
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persons  could  not  be  engrossed  on  the  same  piece  of  1828. 
vellum,  unless  it  had  as  many  stamps  as  there  were  ^"^^ 
admissions.     But  in  that  case  the  stamp-duty  was  im-       aiiwut 

Tbe  Inhabit* 

.posed  on  the  piece  of  vellum.  Here  it  is  imposed  on  the  anu  of 
indenture,  and  there  is  but  one  indenture.  So,  where  a 
number  of  persons  severally  bind  themselves  in  a  penalty 
by  one  bond,  conditioned  for  the  performance  by  each 
and  every  of  them  of  the  same  matters^  it  was  held,  that 
such  bond  required  only  one  stamp,  Bcwen  v.  Ashley  (a). 
So,  where  a  lease  contained  several  distinct  demises  at 
distinct  rents,  it  was  held  that  it  might  be  stamped 
according  to  the  aggregate  of  the  stamps  required  for 
the  several  demises,  Boase  v*  Jackson  {b).  So  an  agree- 
ment by  several  subscribers  to  a  common  fund,  Davis  v. 
WiUUtms{c)  or  of  reference,  by  several  underwriters  of 
a  policy,  Goodson  v.  Forbes  {d\  or  an  assignment  of 
tbe  prize-money  of  several  seamen  on  board  a  privateer, 
payable  out  of  the  same  fund,  Baker  v.  Jardtne{e\ 
requires  but  one  stamp. 

N.  R.  Clarke  and  Ft/ncs  Clinton  contra.  The  instrument 
in  question  operates  either  as  two  distinct  indentures  or 
as  an  indenture  and  assignment,  and  in  either  case  two 
stamps  are  necessary.  It  has  all  the  effect  of  two  in- 
dentures, for  there  are  two  bindings  to  two  different  mas- 
ters, and  each  of  them  contracts  to  instruct  and  find  the 
apprentice  with  provisions.  It  is  clear  that  they  are  two 
distinct  bindings;  because  the  first  master  was  to  be 
*^  absobiieU/ Jree"  of  the  apprentice  at  the  end  of  four 
years ;  and  the  second  master  had  no  control  over  him, 

(a)  1  N.  It.  274.  (b)  3  B.^B.  185. 

(c)  l^Enst,  232.  (d)  6  Tount.  171. 

{e)   15  Eattf  233.  n. 

or 
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1826t  or  power  of  requiring  his  services,  nor  ^vas  lie  under 
an;  liability  to  take  him,  till  the  end  of  the  four  years. 
At  all  events,  this  instrument  has  all  the  effect  of  an 
indenture,  binding  the  apprentice  to  the  first  master, 
and  of  an  assignment  by  him  to  the  second.  I'he  two 
masters  acquired  by  the  indenture  two  distinct  interests 
in  the  apprentice,  and  in  that  respect  this  case  is  dis- 
tinguishable from  the  cases  cited  on  the  other  side. 
In  those  cases  the  several  parties  had  n  community  of 
interest. 

BAyusy  J.  It  was  once  supposed  that  the  effect  of 
the  statute  of  the  5  Eliz,  c.  4.  was  to  avoid  all  indentureg 
by  which  the  apprentice  was  bound  fur  any  period  less 
than  seven  years.  The  effect  of  that  statute  is  that 
certain  benefits  result  from  an  apprenticeship  for  seven 
years,  which  do  not  obtain  in  other  instances.  But  it 
has  been  decided  that  indentures  binding  for  a  shorter 
period  are  not  void,  but  voidable  only,  if  the  partiet 
themselves  think  fit  to  take  advantage  of  it,  and,  there- 
fore, a  binding  for  four  years  has  been  held  to  confer  a 
settlement.  It  seems  to  me  that  this  is  a  valid  inden- 
aiid  sufficient  for  the  pur|iose  qI'  coiistilutin! 


Louth. 
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control  for  the  whole  seven  years :    it   was   not   un-        1828. 
reasonable,  in  the  first  instance,  that  he  should  make  a        *^~~ 

The  KiKc 

bargain  with  two  different  persons  that  his  son  should  againa 
be  taught  two  different  trades ;  that  he  should  serve  one  ants  of  * 
master  for  four  years  in  order  to  learn  one  trade,  and 
the  other  three  years  to  learn  the  other  trade.  The 
&ther,  perhaps,  may  have  found  it  difficult  to  get  one 
master  to  take  his  son  for  seven  years,  and  may  have 
fimnd  one  willing  to  take  him  for  four,  provided,  in  the 
first  instance,  he  bound  himself  to  take  the  apprentice 
at  the  end  of  four  years,  when  his  term  with  the  first 
master  was  to  expire.  And  if  that  was  the  agreement 
originally  made  between  the  parties,  then  at  the  ex- 
piration of  the  first  four  years  the  second  master,  who 
in  this  instance  was  the  father  of  the  apprentice,  would 
not  take  the  apprentice  by  assignment,  but  by  virtue  of 
the  indenture.  It  seems  to  me  that  it  was  reasonable  to 
make  a  stipulation,  in  the  first  instance,  that  the  ap- 
prentice should  be  bound  during  the  seven  years  to  the 
two  masters  to  learn  two  trades,  and  that  that  stipulation 
may  be  considered  to  be  incorporated  in  the  indenture. 
The  whole  was  one  transaction,  and  the  indenture^ 
therefore,  required  only  one  stamp.  The  order  of 
sessions  must,  therefore,  be  confirmed. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  ob- 
ject of  the  contract  of  apprenticeship  is,  that  the  ap- 
prentice shall  be  taught  for  a  certain  period.  The  usual 
practice  is  to  bind  the  apprentice  for  seven  years  to  one 
master  for  the  purpose  of  being  taught  one  trade.  It 
will  be  a  good  contract  of  apprenticeship  if  the  ap- 
prentice be  bound  to  two  masters  successively  to  learn 
two  different  trades.     And  I  think  such  an  indenture 

having 
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having  only  one  stemp  is  not  avoided  by  any  provision 
of  the  stamp-act,  unless  it  be  shewn  that  the  pardes, 
when  they  adopted  that  particular  form  of  indenture, 
thereby  intended  to  evade  the  payment  of  duties  which 
by  law  they  otherwise  would  have  been  bound  to  pay. 
Unless  that  be  shewn,  I  think  we  should  construe  the 
indenture  so  as  not  to  avoid  it.  Now  if  it  was  bon&  fide 
agreed  between  the  father  and  the  first  master,  with  a 
view  that  his  son  should  have  all  the  benefits  of  serving 
a  seven  years'  apprenticeship,  that  he  the  father  should 
take  the  son  at  the  end  of  the  first  four  years,  he  would 
take  him  under  the  indenture,  and  no  new  stamp 
would  be  necessary.  The  duty  is  imposed  upon  every 
indenture,  and  not  with  reference  to  the  number  of 
masters  whom  the  apprentice  is  to  serve,  or  the  number 
of  trades  be  is  to  learn.  No  fraud  being  found,  I  think 
there  was  but  one  binding  and  one  indenture.  There 
may  have  been  two  bindings  in  one  sense,  so  ftr  as  the 
masters  were  concerned,  but  so  far  as  the  appi'entice  was 
concerned  there  was  but  one ;  he  was  bound  by  one  in- 
denture to  serve  one  master  for  four  and  another  for 
three  years. 


Louts. 
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respective  trades.  The  statute  of  5  Eliz.  c.  i.  confers  cer-  1828. 
tain  privileges  on  persons  who  serve  an  apprenticeship  for  — — 
seven  years.     But  it  has  been  decided  that  it  does  not        agamsi 

The  iDhabiW 

render  void  all  other  contracts  of  apprenticeship.  In-  anu  of 
dependency  of  the  stamp-act,  this  indenture  is  therefore 
valid.  But  by  that  statute  the  legislature  have  required 
that  a  duty  shall  be  paid  on  every  indenture,  not  that  a 
distinct  duty  shall  be  paid  in  respect  of  each  master  the 
apprentice  is  to  serve,  or  each  trade  he  is  to  learn. 
Here  the  duty  required  by  the  act  has  been  paid  on 
the  indenture.  I  think  that  this  instrument  does  not 
operate  as  two  indentures,  or  as  an  indenture  and 
assignment,  so  as  to  require  two  stamps.  There  was 
no  intention  to  evade  the  payment  of  the  stamp  duties. 
And  as  this  would  be  a  good  indenture  at  common  law, 
and  is  not  avoided  by  the  statute  of  Elizabethj  and  as 
the  parties  might  have  entered  into  the  engagement  at 
common  law  by  one  indenture,  I  cannot  say  that  it 
operates  as  two.  It  has  not  the  effect  of  two  bind- 
ings, but  relates  to  one  transaction,  the  feeding  and 
teaching  of  one  apprentice.  I  think,  therefore,  that  it 
operates  as  one  binding.  And  if  it  was  originally 
agreed  between  the  father  and  the  first  master  that  the 
former  should  take  the  apprentice  at  the  end  of  the 
first  four  years,  he  took  the  apprentice  by  virtue  of  the 
indenture,  and  not  of  an  assignment 

Order  of  sessions  confirmed* 
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The  King  against  The  Justices  of 
Worcestershire. 


Id  in  orckr  of 
JluticMfor 
Mopping  up  an 
nnnccenuy 
bighwa;  nnileT 
(he  95  G.  3. 
e.  68.,  h  muM 
ba  Mated  tlut  il 
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MaUD|  tbat  the 
"  jiutice*  bad, 
npoD  view, 
found,  «r  that 
it  appeared  to 
them,"  that  till 


AN  order  of  justices  for  stopping  up  a  highway  stated 
as  follows  :  —  "  We,  the  undersigned  fV.  H.  and 
fV.  v.,  two  of  his  Majesty's  justices  of  the  peece,  having 
upon  view  found,  or  it  having  appeared  to  us,  that  part 
of  a  certain  public  bridle-road  and  public  highway,  &c. 
(describing  the  road)  is  an  useless  and  unnecessary 
public  highway,  do  order  that  the  said  part  of  the  said 
public  bridle-road  and  public  highway  henceforth  be 
stopped  up."  This  order  having  been  confirmed  at  the 
quarter  sessions,  Coltman  obtained  a  rule  nisi  for  a 
certiorari  to  remove  into  this  court  the  original  order, 
and  the  order  of  sessions  confirming  the  same,  on  the 
ground  that  it  did  not  appear  on  the  face  of  tlie  order 
that  the  justices  had  any  jurisdiction  to  stop  up  the  road 
in  question,  inasmuch  as  the  statute  55  G.  3.  c.  68.  gave 
the  justices  power  to  stop  up  unnecessary  roads  upon 
view   only ;  aad  here  it  did  not   appear  whether  the 
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having  appeared  to  us  on  view."     In  furtherance  of  the        1828. 
manifest  intention   of  the   justices   the  words  "  upon       — - 
view"   may  be  transposed.     It  is  immaterial  whether        agaimt 
they  precede  or  follow  the  participle.     Supposing  the    WoacnrxE. 
words  were  transposed,  "  we  having  found,"  or  "  it 
having  appeared  to  us  on  vieWy*'  or  suppose  the  words 
im  view  to  have  been  repeated,  there  could  then  have 
been  no  doubt  as  to  the  meaning  of  the  order. 

Bayley  J.  It  seems  to  me  quite  clear  that  this 
order  cannot  be  supported.  The  55  G.  3.  c.  68.  5.  2. 
enacts,  **  that  where  it  shall  appear  on  the  view  of  any 
two  or  more  justices  of  the  peace  that  any  public  high- 
way, bridle-way,  or  footway  is  unnecessary,  it  shall  be 
lawful  by  order  of  such  justices,  or  any  two  of  them,  to 
stop  up  such  unnecessary  highway,"  &c.  The  justices 
have  no  jurisdiction  to  stop  up  the  highway  unless  they 
pursue  the  power  given  to  them  by  the  legislature. 
The  act  says  they  may  on  view  take  away  the  right 
of  the  public  to  pass  along  the  highway.  The  justices, 
therefore,  ought  to  shew  on  the  face  of  the  order  that 
they  have  had  a  view,  and  that  it  had  appeared  to  them 
on  view  that  the  highway  was  unnecessary.  They  ought 
either  to  use  the  words  of  the  act  of  parliament,  or  other 
words  of  equivalent  import.  They  have  not  by  this  order 
shewn  that  they  had  a  view,  and  that  upon  such  view 
they  found  the  highway  to  be  unnecessary.  We  must 
construe  the  words  used  by  them  according  to  their 
plain  and  natural  import  in  the  order  in  which  they 
stand.  So  construing  them,  they  say,  "  they  had  upon 
view  found,  or  it  had  appeared  to  them,  that  part  of 
the  highway  was  unnecessary ;"  or,  in  other  words,  that 
they  had  done  that  which  the  legislature  required,  or 

something 
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1888.  Bomethiog  else.  That  being  so,  I  cannot  say  that  upon 
the  fece  of  the  order  it  appears  that  the  justices  had 
jurisdiction.     The  rule  for  a  certiorari  must,  therefore^ 


Xbe  jtutioet  of 

~  be  made  absolute. 


LiTTLEDALE  J.  The  justices  might  perhaps  stop  np 
an  unnecessary  highway  under  the  13  G.  S.  c.  ?8.  s.  22. 
without  having  had  a  view.  For  there  the  words  are, 
"  where  it  shall  appear  to  the  justices  who  are  hereby 
authorized  to  view  or  enquire  into  the  same ; "  but  tha 
55  G.  3.  c.  €8,  1. 2.  makes  it  necessary  that  it  should 
appear  upon  view  to  the  justices.  Here  the  order  do«s 
not  shew  that  the  justices  had  a  view. 

Rule  absolute. 

Sir  Jamet  Scoria  and  Q^tnaa  were  to  have  argued 
in  support  of  the  rule. 
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1828. 


CuBiTT  against  Porter. 

DECLARATION  stated  that  the  defendant  on,  &c.,  The  common 
.         ,  n    .        user  of  a  wall 

aty  &c.,  broke  and  entered  a  certain  close  of  the  separating  ad- 

i^«i*»  '-I  •  /•TLT'*  1  r  joining  Unds 

pJaintifi^  to  Wit,  m  the  city  oi  Norwich^  and  county  ot  belonging  to 
the  same  city,  and  then  and  there  pulled  down  and  ersjT  primi " 
damaged  a  great  part  of  a  certain  wall  of  the  plaintiff,  iJaMhe  wair 
tiien  standing  and  being  in  and  upon  the  said  close,  and  *°|!  *u***"^^]|' 
the  materials  thereof,  of  the  plaintiff,  of  the  value  of  belongs  to  the 

owners  of  those 

100/.,  seized,  and  carried  away,  and  converted,  and  dis-  adjoining  lands 

in  equal  nioie- 

posed  thereof  to  his,  the  defendant's,  own  use;  and  also  tlesastenanu 
erected  and  built  a  certain  other  wall,  and  a  certain      wrheresuch 

privy,  and  a  certain  other  erection  and  building  against  tas*puUed^* 

and  upon  the  wall  of  the  plaintiff,  and  kept  and  con-  ^^^^^^enwu 

tinned  the  same   other   wall,    &c.,    upon   and  against  Uncommon, 

'  '       *^  ^^  with  the  mten- 

the  wall  of  the  plaintiff  for  a  long  space  of  time,  and  tion  of  rebuild- 
ing the  same, 

also  cast  divers  quantities  of  bricks  and  rubbish  upon  and  a  new  wall 

was  built  of  a 

the  plaintiff's  close,  by  means  of  which  several  pre-  greater  height 
mises    the   wall   of  the    plaintiff  had   been   and   was  one ;  it  was 
greatly  weakened  and  injured,  &c.     Plea,  not  guilty.  '^as^;^t\Vch\ 
At  the  trial  before  Alexander  C.  B.,  at  the  Summer  '^P^^^tti^wall 
assizes  for  the  county  of  Norfolk,  1826.  it  appeared  that  as  to  entitle  one 

•^  .  -  rr  of  the  two  te- 

the  plaintiff  was  the  occupier  of  a  cottage  and  garden,   nants  in  com- 

mon  to  main- 

as  tenant  to  one  Mr.  Doman.     They  had  formerly  been  uin  trespass 

against  the 

the  property  of  the  plaintiff's  father.  The  defendant  other, 
was  the  owner  of  premises  adjoining  those  occupied  by 
the  plaintiff,  and  separated  therefrom  by  a  wall,  part  of 
which  the  defendant,  in  July  1825,  had  pulled  down, 
and  erected  on  the  site  of  it  another  wall  (of  a  greater 
Vol.  VIII.  S  height 
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height  than  the  old  wall),  with  a  cott^e  and  odier 
buildings  against  it,  and  the  present  action  was  brought 
ifiojiiN  after  the  new  wall  had  been  rebuilt,  to  try  the  right 
of  property  in  that  wall.  There  was  evidence  on 
both  sides  of  various  acts  of  user  of  the  wall  by  the 
respective  owners  of  the  plaintiff's  and  defendant's 
premises.  The  Lord  Chief  Baron,  upon  this  evidence, 
told  the  jury  to  find  for  the  defendant,  if  they  thought 
the  wall  was  bis,  or  if,  from  the  common  user  of  the 
wall  by  the  respective  owners  of  the  plaintiff's  and 
defendant's  premises,  they  believed  the  plaintiff  and 
defendant  had  a  common  property  in  It.  The  verdict 
returned  by  the  foreman  of  the  jury  was,  "  We  find 
this  to  be  a  party  wall."  The  Lord  Chief  Baron  said, 
That  is  a  verdict  for  the  defendant.  After  the  jury  had 
separated,  the  plaintiff's  counsel  observed,  that  the 
wall  might  be  a  party  wall,  and  yet  the  plaintiff  and 
defendant  might  not  be  tenants  in  common  of  it,  or  of 
the  land  on  which  it  was  built;  for  if  each  of  the  pro- 
prietors of  tlie  two  estates  contributed  the  site  of  the 
land  on  which  it  was  built  in  equal  moieties,  or  had 
contributed  in  the  same  proportion  to  the  expense  of 
building  it,  each  of  them  would  remain  the  owner  of 
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and  of  the  Imd  on  which  it  was  built,  still  the  action  1 828. 

was  maintainable,  because  there  bad  been  a  destruction  

of  the  snfcgect-matter  of  the  tenancy  in  common  by  one  jagnnM 
of  the  two  co-tenants. 


Bobinson  and  Wallinger  now  shewed  cause.  The 
jury  harhig  found  this  to  be  a  party  wall,  in  answer  to 
the  question  submitted  to  them,  whether  it  was  the 
ccAimon  property  of  the  plaintiff  and  defendant,  the 
Terdict  was  properly  entered  for  the  defendant.  In 
Matts  V.  Hawkins  (a),  where  there  had  been  a  common 
aser  of  a  wall  by  the  owners  and  occupiers  of  adjoining 
premises  for  a  considerable  period  of  time,  but  the  waU 
was  proved  to  have  been  built  at  the  joint  expense  of 
the  two,  and  the  land  on  which  it  was  built  to  have  been 
oontributed  in  equal  moieties;  it  was  held,  that  they  were 
no^  therefore,  tenants  in  common  of  the  wall,  or  of  the 
land  on  which  it  stood.  But  in  this  case  it  did  not  appear 
at  whose  expense  the  wall  was  built,  or  that  the  land  had 
been  contributed  in  equal  moieties.  The  reasonable  pre- 
semption  arising  from  the  common  user,  therefore,  was, 
that  the  wall  and  the  land  on  which  it  stood  belonged  to 
Ae  owners  of  the  two  estates  as  tenants  in  common,  WiU" 
Aire  v.  Sidjbrd  (6).     Besides  the  mode  in  which  the 

question 

(a)  5  Tawnt.  80. 

(6)  WILTSHIRE  v.  SIDFORD.    J/tcAoc/mai ,  8  G.  4. 

This  was  an  action  of  trespass.  The  cause  was  tried  before  Bunvugh  J. 
it  the  Spring  assises  for  tlie  county  of  WUttt  1827.  The  plaintiff  was  the 
aimer  of  a  house  at  WVton,  and  the  defendant  the  owner  of  an  adjoining 
botisey  which  he  pulled  down  and  rebuilt,  and  he  built  upon  and  against 
a  waU  dividing  the  former  premises,  and  which  the  plaintiff  claimed  as 
being  his  sole  property.  There  was  contradictory  evidence  as  to  the  former 
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question  was  submitted  to  the  jury  was  not  objected  lo 
at  the  trial,  nor  was  any  observation  made  upon  the 
terms  in  which  the  verdict  was  found,  until  after  the 
jury  had  separated.  Secondly,  assuming  it  to  be 
established  that  the  parties  were  tenants  in  common  of 
the  wall  and  of  the  land  on  which  it  stood,  then  this 
action  was  not  maintainable,  because  one  tenant  in 
common  cannot  maintain  trespass  against  another. 
There  had  not  been  a  total  destruction  of  the  snbject- 
matter  of  the  tenancy,  bet  a  temporary  removal  of  it, 
with  the  intention  of  promptly  reinstating  it  in  a  more 
perfect  state.  One  tenant  in  common  can  only  maintain 
trespass  against  the  other  where  there  has  been  an  entire 


■UIG  of  the  ptsinliff"!  premiKi,  and  conflicting  opiaioni  of  luireyors  from 
the  existing  alalc  of  (lie  JefeniliiDt'i  premjiea,  u  to  tliere  lisiing  been  two 
exUtiog  walls  or  onljr  one,  and  ai  to  tbe  will  liuving  bceu  orjginallT  tlic 
eiterior  irall  of  the  pUinlilT's  premisea  bvrorr  [be  ilerendant'a  premises 
bad  been  builc  The  learned  Judge  (old  the  jury,  aome  of  Hhom  had  had 
•  Ticir,  that  if  they  «ere»tisGed  that  then  had  been  originally  but  one  wall, 
and  that  it  had  been  jointly  uied  by  the  owoen  of  both  the  piemlKi  for 
nearly  a  century,  the  date  of  the  defendaot'i  building,  he  »bi  of  opinion, 
that  (he  action  waa  not  maintainable,  and  heleft  it  lo  Ihejuiy  to  aay,  wbe* 
ther  it  was  a  puty-wall  or  not.  The  jury  aaid  they  considered  it  to  be  a 
party-wall,  and  found  a  verdict  for  the  defeIldaD^  A  rule  niai  for  a  new 
trial  was  obtained,  principally  upon   the  ground,  that  the  Terdict  wa* 
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destruction  of  the  thing  held  in  common  ;  as  if  the  1828. 
whole  flight  of  doves  be  destroyed  by  one  of  two  tenants 
in  common  of  a  dove-house ;  or  all  the  deer  by  one  of  agamu 
two  tenants  in  common  of  a  park.  In  this  case,  before 
the  commencement  of  the  action,  the  wall  had  been  re- 
built. At  the  time,  therefore,  when  the  action  of  tres- 
pass was  brought,  the  subject-matter  of  the  tenancy  in 
common  was  not  destroyed. 

Storks  Serjt.  and  F.  Kelly  contrk.  The  plaintiff  as  well 
as  defendant  claimed  the  whole  property  in  the  wall. 
Neither  of  them  contended  that  there  was  a  tenancy  in 
common  of  the  wall,  or  of  the  soil  on  which  it  stood. 
That  view  of  the  subject  was  first  taken  by  the  Lord 
Chief  Baron,  and  he  left  it  to  the  jury  to  find  for  the 
defendant,  if  they  thought  from  the  user  of  the  wall 
that  the  plaintiff  and  defendant  were  tenants  in  com- 
mon. They  found  it  to  be  a  party  wall.  Now  if  the 
two  proprietors  of  the  premises  had  contributed  jointly 
to  the  expense  of  building  the  wall,  and  in  equal 
moieties  the  land  on  which  it  was  built,  there  would 
have  been  the  same  common  user,  and  yet  they  would 
not  have  been  tenants  in  common  of  the  wall,  or 
of  the  soil  on  which  it  was  built,  Matts  v.  Hawkifis  {a). 
There  was  no  evidence  of  any  tenancy  in  common  of 
the  land  on  which  the  wall  was  built,  or  even  of  the  wall 
itself.  But,  secondly,  assuming  that  the  plaintiff  and 
defendant  were  tenants  in  common  of  the  wall  and  of 
the  land  on  which  it  stood,  trespass  was  maintainable, 
because  there  had  been  a  total  destruction  of  the  wall, 
which  was  the  subject-matter  of  the  tenancy  in  common. 

(a)  5  Taunt.  SO. 
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1828.       Co.  Liu.  200  a.    Among  several  instances  there  staled 
where  trespass  will  lie,   is  the  following:    "  If  two 

agmnu        tenants  in  common  be  of  land  and  of  mete  stones,  pco 
metis  et  bundis,  and  tlie  one  take  up  and  carry  them 
away,  the  other  shall  have  trespass."     That  shews  tres* 
pass  will  lie  for  even  a  temporary  removal  of  the  mete 
stones,  the  tenant  in  common  being  wholly  deprived  of 
the  use  of  them  during  such  removal.     In  Litt.  s.  822. 
it  is  laid  down,  that  if  two  have  an  estate  in  common  for 
term  of  years,  and  the  one  occupy  all,  and  put  the  other 
out  of  possession  and  occupation,  the  latter  may  main* 
tain  ejectment     Here  there  was  evidence  of  an  actual 
expulsion.     For  the  defendant  pulled  down  the  old 
wall,   and  thereby  deprived  the  other  of  the  use  of 
it  for  a  time.     Before  the  new  wall  was  built,  the  plain- 
tiff was  wholly  deprived  of  the  use  of  the  wall*    That 
was  an  expulsion. 

Bayley  J.  I  am  of  opinion  that  the  rule  for  a  new 
trial  ought  to  be  discharged.  This  was  an  action  for 
pulling  down  the  plaintiff's  wall.  If  the  wall  was  th« 
exclusive  property  of  the  plaintiff,  then  the  act  done  fagr 
the  defendant  was  a  sufficient  ground  for  the  action. 
If  it  was  entirely  the  property  of  the  defendant,  then  hs 
was  justiGed  in  doing  what  he  did.  There  was  a  tliird 
view  of  the  case,  and  that  was  the  view  taken  of  it  hy 
the  Lord  Chief  Baron  at  the  trial,  viz.  that  it  might  bt 
the  common  property  of  the  plaintiff  and  defendant. 
The  question  left  to  the  jury  was,  Whether  from  Ac 
common  use  of  the  wall  thev  would  not  infer  that  it 
was  common  property  ?  Now  there  was  certainly  very 
strong  evidence  of  common  use,  and  the  nature  of  the 
right  may   be  collected  from  the  manner  in  which  a 

thing 
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thing  has  been  used.  The  jury  found  that  it  was  a  1828* 
parQr  wall ;  they  did  not  in  terms  find  that  it  was  com-  """""^ 
moo  property;  but  on  having  the  question  whether  it  against 
was  common  property  put  to  them,  they  found  it  was 
a  party  wall.  The  Lord  Chief  Baron  observed,  this 
was  a  verdict  lor  the  defendant.  Until  the  jury  had 
aeparated,  no  observation  was  made  upon  the  subject 
c^  the  direction  of  the  Judge,  or  upon  the  answer 
of  tlie  juiy  on  that  point.  And  I  think  it  is  too 
late^  on  a  motion  for  a  new  trial,  to  suggest  that  the  . 
OMe  might  have  been  differently  presented  to  the  con- 
3ideration  of  the  jury;  and  that  if  that  had  been 
done^  the  verdict  might  have  been  different.  The 
probabiUty  is  against  the*  existence  of  that  state  of 
things  which  would  have  justified  a  verdict  for  the 
plaindfl^  even  on  that  view  of  the  case,  which  was  not 
presented  to  the  consideration  of  the  jury.  Where 
a  wall  is  common  property,  it  may  happen  either  that  a 
moiety  of  the  land  on  which  it  is  built  may  be  one 
man's,  and  the  other  moiety  another's,  or  the  land  may 
belong  to  the  two  persons  in  undivided  moieties.  It 
does  not  appear  whether  at  die  time  when  this  wall  was 
built  the  land  belonged  wholly  to  one  individual.  It 
might  at  that  time  have  belonged  entirely  to  one,  and 
then  he  might  have  sold  off  a  part ;  or  he  might  have 
sold  an  undivided  moiety  of  the  wall  with  the  land  on 
one  side,  and  an  undivided  moiety  of  the  wall  with 
the  land  on  the  other  side.  If  the  land  on  which  the 
wall  was  built  belonged  on  one  side  to  one  party, 
and  on  the  other  to  the  other  party,  and  they  between 
them  agreed  to  build  the  wall,  it  would  have  been 
prudent  at  least  to  make  this  bargain,  that  so  long  as 
there  was  to  be  a  wall  continuing  on  this  property,  the 
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land  on  which  it  was  built,  and  the  wall  which  stood 
upon  that  land,  should  be  taken  and  considered  to  be 
the  common  property  of  the  two,  and  that  the  owners 
of  the  estates  on  each  side  should  be  tenants  in  common 
of  the  undivided  moie^  of  that  land  and  of  that  wall ; 
with  the  power  of  adopting  such  remedies  for  partition 
as  tenants  in  common  may  adopt.  On  the  other  hand, 
if  the  wall  stood  partly  on  one  man's  land,  and  partly 
on  another's^  either  party  would  have  a  right  to  pare 
away  the  wall  on  his  side,  so  as  to  weaken  the  wall  on  the 
other,  and  to  produce  a  destruction  of  that  which  ought 
to  be  the  common  property  of  the  two.  It  aeems  to  me, 
the  prol)ability  of  the  case  is,  that  this  was  not  a  party 
wall  according  to  the  principle  which  was  acted  upon  in 
the  case  of  Matts  v.  Hawkins  {a),  but  that  it  was  a  wall 
built  on  the  common  property  of  the  two,  and  that  the 
wall  was  the  common  property  of  both.  Matts  r.  Haw^ 
kins  naturally  led  to  a  different  conclusion ;  for  uTider 
the  party-wall  act,  each  is  to  contribute  the  land  ior  that 
which  is  to  be  built  on  the  common  soil  of  the  two. 
If  the  land  is  to  be  contributed  by  the  parties  it.'  equal 
proportions,  it  may  be  a  probable  consequence  (I  do  not 
say  wliether  it  is  or  not)  that  the  wall  lielongs  one  hal^to 


Poi>nft« 


IN  THE  Ninth  Year  of  GEORGE  IV.  265 

Then,  the  next  point  is,  whether,  assuming  that  the        1828. 
land  on  which  this  wall  was  built,  and  that  the  wall        •— — — 

CinuR 

itself,  was  the  common  property  of  the  two,  the  act  done  ,^s^^ 
by  the  defendant  entitled  the  plaintiff  to  maintain  tres- 
pass. It  has  been  contended  that  trespass  is  main- 
tainable, on  the  ground  that  there  was  a  destruction 
of  the  thing,  and  that  if  one  tenant  in  common  destroy 
that  which  is  the  subject  of  the  tenancy  in  common, 
that  is  an  actual  Ouster  and  expulsion  by  the  one  of 
the  other,  and  that  the  party  so  expelled  may  main- 
tain an  action  of  trespass  for  what  has  been  done  in 
that  respect  Perhaps  if  one  had  entirely  destroyed 
the  wall,  that  might  have  been  a  foundation  for  an 
action  of  trespass.  But  I  take  it,  that  in  the  case 
of  a  wall,  a  temporary  removal,  with  a  view  to  im- 
prove part  of  the  property  on  one  side  at  least,  and, 
perhaps,  on  both,  is  not  such  a  destruction  as  will  jus- 
tify an  action  of  trespass.  There  is  no  authority  to 
shew  that  one  tenant  in  common  can  maintain  an  action 
against  the  other  for  a  temporary  removal  of  the  subject- 
matter  of  the  tenancy  in  common,  the  party  removing 
it  having  at  the  same  time  an  intention  of  making  a 
prompt  restitution.  It  was  not  a  destruction :  the  object 
of  the  party  was  not  that  there  should  be  no  wall  there, 
but  that  there  should  be  a  wall  there  again  as  expe- 
ditiously as  a  wall  could  be  made.  But  then  it  is  said 
the  wall  here  is  much  higher  than  the  wall  was  before. 
What  is  the  consequence  of  that?  One  tenant  in 
common  has,  upon  that  which  is  the  subject-matter 
of  the  tenancy  in  common,  laid  bricks  and  heightened 
the  wall.  If  that  be  done  further  than  it  ought  to 
have  been  done,  what  is  the  remedy  of  the  other 
party  ?    He  may  remove  it.     That  is  the  only  remedy 
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lie  ean  hare.  IF  there  be  land  belonging  to  two  as 
tenants  in  commoD,  nnd  one  builds  a  wall  on  that 
land,  the  other  cannot  bring  trespass,  because  he  is  ex- 
cluded from  the  surface  of  that  ground  for  a  certain 
period  of  time,  viz.  for  so  long  a  period  as  that  wall 
stands.  This  case  ^Is  within  the  principle  acted  upon 
in  Wiltshire  v.  Siil/brd  (a).  The  view  in  which  it  was  pre- 
soUed  to  the  jury  by  the  Lord  Chief  Baron  was  the  right 
yiewof  it.  There  was  evidence  of  a  common  user  by  botli 
parties,  which  justified  the  presumption  either  that  the 
wall  was  originally  built,  on  land  belonging  In  undi- 
vided moieties  to  the  owners  of  the  respective  premises, 
and  at  thdr  joint  expense ;  or  that  it  had  been  agreed 
between  them  that  the  wall  and  the  land  on  which  it 
stood  should  he  considered  the  property  of  both  u 
tenants  in  common,  so  os  to  insure  to  each  a  continu- 
ance of  the  use  of  the  wall.  For  these  reasons  I  am  of 
opinion  that  this  rule  ought  to  be  discharged. 

HoLROYD  J.  I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  It  is  incumbent  on  the  plaintiff  to 
establish  his  ri^t  of  action.  The  declaration  in  this 
case  was  for  pulling  down  the  old  wall  and  building  the 
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common  wall  of  both.     There  having  been  a  joint  use       1828. 
of  the  wall  by  both,  each  must  have  had  the  right  on-       — 

Conn 

gballjr,  or  have  acquired  the  right  in  the  course  of  time  agnhut 
by  legal  means.  The  jury  have  found  in  eflfect  that  it 
was  their  common  property.  The  question  then  arises, 
whether  one  tenant  in  common  can  maintain  an  action 
of  trespass  against  another  for  such  acts  as  were  done  in 
tbb  case  by  pulling  down  the  old  wall  and  building  the 
new  one  on  its  site.  Taking  it  to  be  the  law,  that  where 
there  is  a  complete  destruction  by  one  tenant  in  com- 
mon of  that  which  he  has  in  common  with  others,  so 
that  that  other  is  wholly  deprived  of  the  use  of  it,  an 
action  of  trespass  will  lie,  I  think  the  act  done  by  the 
deCimdant  in  this  case  cannot  be  considered  as  a  de- 
•tmctioo  of  the  wall;  the  removal  of  the  old  wall  having 
been  effected  merely  for  the  purpose  of  rebuilding 
another  on  its  site  as  speedily  as  possible. 

LiTTLBDALE  J.  I  am  entirely  of  the  same  opinion. 
T*he  plaintiff  seems  to  have  claimed  the  wall  as  h\s  own 
exclusive  property,  and  so  did  the  defendant.  There 
was  abundant  evidence  to  raise  the  question  for  the  con- 
sideration of  the  jury.  Whether  the  plaintiff  and  defend- 
ant were  tenants  in  common?  It  is  suggested,  that 
although  the  learned  Judge  left  it  to  the  jury  to  find 
whether  the  wall  was  the  property  of  the  plaintiff  or  of 
the  defendant,  and  also  whether  it  was  the  common 
property  of  both  as  tenants  in  common,  yet  that  the 
foreman  of  the  jury  when  he  returned  the  verdict  did 
not  in  express  terms  answer  the  question  put  to  them 
by  the  learned  Judge,  but  said  that  the  jury  found  it  to  be 
a  party-wall ;  and  that  diat  finding  is  consistent  with  the 
fact  of  the  wall,  and  the  soil  on  which  it  was  built, 

having 
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having  originally  belonged  to  the  plaintiff  and  defend- 
ant,  or  those  under  whom  they  claimed,  in  equal  moieties. 
It  appears  that  when  that  verdict  was  retnrned,  the 
Lord  Chief  Baron  observed  that  it  was  a  verdict  for 
the  defendant.  The  plaintiffs  counsel  did  not  then 
suggest  to  the  Lord  Chief  Baron  the  propriety  of 
leaving  to  the  jury  the  question  in  any  other  form 
than  that  in  which  it  was  left  to  them,  or  intimate 
any  doubt  as  to  the  sufficiency  of  the  evidence  to  war- 
rant the  jury  in  coming  to  the  conclusion  to  which 
they  did  come.  That  being  so,  a  new  trial  cannot  now 
be  granted  on  that  ground.  But  even  assuming  the 
parties  to  have  been  tenants  in  common  of  this  wall, 
then  it  is  said  that  trespass  will  lie  in  this  case  by  one 
tenant  in  common  against  the  other,  because  there  was 
in  thb  case  a  destruction  of  the  subject-matter  of  the 
tenancy  in  common.  In  Com.  Dig.  Estates,  (K),  8. 
there  are  various  cases  as  to  the  remedy  which  one 
tenant  in  common  has  against  another.  It  appears  Uiat 
with  regard  to  actions  in  respect  to  matters  not  chattels, 
in  some  cases  an  ejectment  will  He,  if  one  actually  oust 
bis  companion  of  the  possession,  and  trespass  will  lie 
where  there  has  been  a  compJct-c  niicl  total  tlesli-uction 
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case.  There  are  other  cases  where  the  only  remedy  is  1828. 
to  retake  the  property.  As  if  one  take  a  chattel  real  — — 
or  personal  entire,  the  other  may  retake  it  when  he  has  agfiimt 
an  opportunity;  but  he  has  no  remedy  by  action.  If, 
again,  there  be  two  tenants  in  common  of  a  house  or 
mill,  and  it  fall  into  decay,  the  one  is  willing  to .  repair, 
and  the  other  will  not,  he  that  is  willing  shall  have  a 
writ  de  reparatione  facienda.  It  has  been  said  that  tres- 
pass will  lie  in  this  case  by  one  tenant  in  common  against 
the  other,  because  there  has  been  an  expulsion  amount- 
ing to  an  actual  ouster.  Now,  if  there  has  been  an 
actual  ouster  by  one  tenant  in  common,  ejectment  will 
lie  at  the  suit  of  the  other.  But  I  am  not  aware  that 
trespass  will  lie,  for  in  trespass  tht;  breaking  and  enter- 
ing is  the  gist  of  the  action ;  expulsion  or  ouster  is  a 
mere  aggravation  of  the  trespass.  If  the  original  entry 
therefore  be  lawful,  trespass  will  not  lie.  In  Taylor  v. 
Cole  (a)  the  first  count  was  for  breaking  and  entering 
the  plaintiff's  house,  and  expelling  him.  As  to  the 
breaking  and  entering,  the  defendant  justified  as  sheriff 
of  Middlesex  under  a  fieri  facias.  Upon  general  de- 
murrer it  was  held  that  the  plea,  which  only  justified 
the  breaking  and  entering  by  shewing  a  good  cause  for 
it,  was  a  full  answer,  because  the  breaking  and  entering 
were  tlie  gist  of  the  action,  and  the  expulsion  was  only 
matter  of  aggravation ;  and  that  if  the  plaintiff  had 
wished  to  take  advantage  of  the  expulsion,  which  was 
merely  matter  of  aggravation,  he  ought  to  have  shewn 
the  special  matter  in  a  new  assignment,  in  order  to  make 
tlie  party  a  trespasser  ab  initio.  Then,  if  the  expulsion 
be  mere  aggravation,  trespass  will  not  lie  for  it,  because 

(n)  3  T.  R.  292. 
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the  ori^nal  enti7  is  lawful.  The  original  entry  being 
the  gist  of  the  action  in  trespass,  and  the  expulsion 
mere  aggravation,  I  doubt  much  whether  trespass  can 
bo  maintained  even  for  an  expulsion.  Here  the  de- 
fendant polled  down  one  wall,  and  built  another  on  its 
site.  If  two  persons  be  tenants  in  common  of  land  on 
which  there  is  a  wall,  and  one  refuses  to  repair,  and  the 
other  pulls  down  the  wall,  and  sells  the  materials,  and 
builds  s  better  wall,  it  may  be  said  that  there  has  been 
a  total  destruction  of  the  original  wall,  more  especially 
if  he  sold  the  materials.  Still  if  he  did  that  for  the 
purpose  of  getting  other  materials  to  make  the  new  wall 
better  than  the  old  one  was,  and  he  builds  the  new  one, 
though  there  was  a  destruction  of  that  which  was  ori- 
ginally the  subject-matter  of  the  tenancy  in  common,  an 
action  of  trespass  will  not  be  muntainable.  Such  an 
act  is  more  properly  the  subject-matter  of  an  action 
upon  the  case,  because  it  is  in  the  nature  of  a  partial 
injury,  aitd  not  of  a  total  destruction  of  the  subject- 
BMtter  of  the  tenancy  in  common.  If  tenant  for  life  or 
tenant  for  years  puU  down  any  wall  or  other  building,  it 
u  the  subject  of  an  action  of  waste  at  the  suit  of  the 
It  is  expressly  laid  down  in  Ckm,  Dig. 
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the  two.    Upon  the  whole,  I  am  of  opinion  that  trespass        1828. 
is  not  maintainable.     The  rule  for  a  new  trial  must       — — 

CuBin 

therefore  be  discharged.  ^gmnu 

Rule  discharged. 


Po&TXll* 


The  King  against  The  Inhabitants  of  Lawford. 

UPON  appeal  against  an  order  of  two  justices,  where-  Apaupcr^wbUft 
ho  was  undev 

by  Hannah  Nunn,  widow,  and  her  three  children  age,  quitted  hii 
were  removed  from  the  parish  of  Lawfordj  in  the  county  ^Cwtui 


of  Essexj  to  the  parish  of  Saint  Anne^  Limehouscy  in  the  JhJ^°hiT'**' 
county  of  Middlesex^  the  sessions  quashed  the  order,  ^I!J*'*J!^'.** 


subject  to  the  opinion  of  this  Court  on  the  following  trading 

selSf  and  ra* 
case :  —  mained  in  lucli 

service,  and  so 

John  Nunnj  the  son  of  Johji  and  Martha  Nunn,  the  separated  ftom 
late  husband  of  the  pauper  Hannah  ^Nunn^  was  born  at  family  when  he 
Wivenhoe.    John  Nuntij  deceased,  was  married  to  the  oftwenty-on?" 
pauper  Hannah  Nunn^  he  being  about  twenty-five  years  5^1,^  J^ 
of  age^  and  having  acquired  no  settlement  in  his  own  *^!^*"*3*^^ 
riirht.     In  1802,  he  then  beinff  about  fifteen  years  of  *>"  «***«">«*' 

^  '  ®  ^  did  not  after- 

age,  quitted  his  parents  and  went  to  sea,  where  he  con-  wards  siiift  with 

that  of  his  fa* 

tinned  till  the  period  of  his  marriage,  sometimes  serving  ther. 
on  board  a  King's  cutter  (the  Argus\  and  at  other 
times  on  board  different  trading  vessels,  gaining  his 
own  living.  Up  to  the  age  of  eighteen  his  parents 
resided  at  ManningtreCi  and  whilst  there,  the  vessel 
on  board  of  which  their  son  was  serving  being  sta> 
Uoned  on  the  river  near  that  town  or  its  neighbourhood^ 
the  mother  washed  for  him,  and  occasional  visits  were 
paid  by  the  son  to  the  parents,  sometimes  of  a  few 
days'  continuance.     During  the  period  from  180^5  ixr 

isid, 
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I8S8.        1810,    the   parents   having   quitted   Manningtree,    re- 
"    ~~        moved  to  St.  jfnn^s,  lAmehouse,  and  i-esided  on  a  tene- 
•mMt        ment  of  the  Talue  of  twelve  cuineas  a  vear ;  ana  twice 
•Ota  or        danng  those  five  years   the   son   visited  them  there, 
and  stayed  eight  or  ten  days  at  a  time,  returning  to  his 
ship   afler    each   visit.      The    distance    prevented   the 
mother  from  conUnuing  to  wash  for  the  son  whilst  she 
and  her  husband  were  resident  at  St.  Anne's,  Limehouse, 
but  she  occasionally  sent  him  small  sums  for  pocket- 
money.     The  son  attained  the  age  of  twenty-one  whilst 
utB  parents  were  residing  at  St.  Annt^s,  Limehouse.     In 
1810  the  parents  quitted  that  parish,  and  took  a  tene- 
ment of  24/.  a  year  at  Gravesend,  on  which  they  resided 
when  the  son  married,  having  been  in  the  occupation  of 
it  upwards  of  a  year  before  such  marriage. 

Knox  in  support  of  the  order  of  sessions.  It  is  per- 
haps too  late,  since  the  recent  decision  in  the  King  \. 
lAftchet  Matraverse  (a),  to  contend,  that  emancipation, 
which  is  not  completed  but  by  the  child's  not  returning 
to  his  father's  bouse  under  twenty-one,  is  to  be  dated 
&om  the  original  separation  within  the  age  of  minority, 
and  not  from  hb  attaining  his  majority.     But  that  de- 


Lawpokd. 
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is,  that  a  child  follows  the  settlement  of  the  father  until        1828. 
he  has  acquired  one  of  his  own;  the  exception  that  he        — 
ceases  to  do  so,  where,  by  marriage  at  any  period,  or  any        agnhui 
other  circumstances  after  he  arrives  at  full  age,  he  is  placed        ants  of 
in  a  condition  wholly  inconsistent  with  his  being  a  mem- 
ber of  his  father's  family.     The  mere  fact  of  coming 
of  age  has  nevet*  been  deemed  one  of  those  circum- 
stances*    Lord  Kenyorij  in  Rex  v.  Witton  cum  TuxtTH' 
brookes  (a),  directly  denied  that  such  a  conclusion  was  to 
be  drawn  from  the  expression  used  by  him  in  Rex  y. 
Roach  (6).     Whether  a  child  is   to  be   considered   a 
member  of  his  father's  family  depends  upon  the  con- 
tinuance of  any  degree  of  parental  control,  and  not 
upon  the  single  fact  either  of  actual  domicile  or  of  age. 
In  Rex  V.   Hardwicke{c\   which   was   the   case  of  a 
soldier  in  the  militia,  and  in  Rex  v.  Camhoneybome  (d\ 
the  facts  were  such  as  raised  the  inference  of  an  absolute 
abandonment  of  the  parental  control.    There  is  a  distinc- 
tion between  a  separation  continuing  afler  twenty-one 
and  comjnencing  after  twenty- one.     It  is  conceded  that 
if  an  adult  sever  himself  from  his  father's  family,  eman- 
cipation takes  place ;  but  it  has  not  yet  been  ruled  that 
the  merely  continuing  absent  from  it  until  of  full  age, 
under  circumstances  that  do  not  exclude  all  parental 
control,  emancipates.     In  Rex  v.  Lytchet  Matraverse  [e\ 
and  in  Rex  v.  Httggatt  (f\  the  child  was  bound  for  a 
term ;  in  one  case  as  a  servant,  and  in  the  other  as  an 
apprentice;  and  it  was  held,  that  the  parental  control 
still  continued,  as  a  certain  degree  of  it  was  compati- 
ble with  the  control  of  the  master.     In  Rex  v.    Uck^ 

(a)  3  T,  U.  555.  (b)  G  T,  R,  247. 

(c)  5B,^A.  176.  {d)   10  East,  88. 

(0  1  B.^C.  226.  (/)  2B,^  A, 582. 

Vol.  VIII.  T  feld. 


The  Knra 
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IS28.  ^Id[a),  though  the  child  had  been  away  from  the 
fetber's  house  nearly  twenty  years,  and  until  she  passed 
her  majority,  it  was  holden  upon  this  principle  that  she 
was  not  emancipated.  In  this  case  the  pauper's  hus- 
band was  constantly  in  the  same  condiUon  from  his 
first  separation  from  his  parents  at  the  age  of  fifteen, 
serving  aa  a  mariner  in  difierent  vessels  until  his  mar- 
riage at  the  age  of  twenty-four.  Nothing  had  occurred 
to  destroy  the  degree  of  parental  control,  which,  upon 
the  authority  of  the  cases,  subsisted  contemporaneously 
with  the  control  of  his  various  masters.  At  the  time  of 
his  marriage  his  father  was  settled  in  Gravesend,  which, 
unless  he  was  emancipated  by  coming  of  age,  would 
consequently  be  the  pauper's  settlement. 

Jess^p  (and  Mtrehoiue  was  with  him)  contrk.  The 
cases  of  Bex  v.  Waljwle  Si.  Peter's  (A),  JR^x  v.  Stan- 
wix  (c),  and  Rex  v.  Hardwick  (d),  fully  establish  that  a 
child  who  has  separated  himself  from  his  father's  family 
during  his  minority,  and  continues  so  separated  after  he 
has  attained  twenty-one  years,  ceases  after  he  becomes  of 
age  to  be  part  of  the  father's  fkmily,  and  b  emancipated; 
and  that  doctrine  was  recognized  by  Barley  J.  in  Bex  v 


Lawio&jh. 
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The  position  laid  down  by  Lawrence  J.  in  Rex  v.  Roach        18£8. 
is,  that  if  a  child  leaves  his  father's  family  under  twenty-       — — 

Th€  Kino 

one,  and  returns  while  he  is  under  acre,  he  continues  to        agmnti 

The  Inhdilt- 

be  part  of  that  family,  and  his  settlement  will  shift  with  antior 
that  of  his  father.  But  if  the  child,  when  he  attains 
twenty-one,  is  absent  from  the  father's  family,  the  father 
thereby  loses  all  control  over  him,  he  becomes  emanci- 
pated, and  his  settlement  will  not  shift  with  that  of  the 
father,  but  will  continue  to  be  in  that  parish  where  the 
father  was  settled  when  the  child  attained  twenty*one. 
Lawrence  J.  there  says,  ^^  In  the  case  of  the  soldier,  the 
son  was  enlisted  when  he  was  under  age,  and  if  he  had 
returned  home  before  he  was  twenty-one,  he  would  have 
been  considered  part  of  his  father's  family;  or  if  he 
had  quitted  the  army  before  twenty*one  without  re* 
turning  home,  the  father  might  have  reclaimed  him  by 
suing  out  a  habeas  corpus :  but  it  appears  from  the  cas9 
that  he  had  attained  the  age  of  twenty-one  before  he 
left  the  army;  therefore  during  the  time  that  he  con- 
tinued a  soldier,  his  father  lost  all  control  over  him,  he 
being  of  age ;  and  the  subsequent  settlement  gained  by 
the  father  was  not  communicated  to  him."  He  then 
applies  the  reasoning  in  that  case  to  the  one  before  the 
Court,  and  afterwards  says,  ^^  If,  after  such  a  service  as 
this,  the  daughter  had  returned  to  her  father  before  she 
was  of  age,  she  would  have  continued  as  part  of  her 
father's  family ;  but  not  returning  till  after,  she  can  no 
longer  be  considered  as  part  of  his  family."  The  same 
point  was  decided  in  Rex  v.  Cowkonet/bojme.  There 
a  widower  having  a  daughter,  placed  her  at  eleven 
years  of  age  with  an  uncle,  by  whom  she  was  wholly 
maintained  after  that  time,  and  with  whom  she  con- 
tinued to  I'eside  afler  she  came  of  age,  doing  service 

T  2  for 


Tb*    KlHQ 

Tht  Inbibiu 
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for  him,  bnt  without  any  contract  of  hiring  to  give  her 
a  settlement  of  her  own,  the  father  in  the  mean  time 
having  gone  out  to  service.  It  was  held,  that  on  her 
coming  of  age  she  was  emancipated.  There,  at  the 
time  when  she  attained  twenty-one,  she  continued  absent 
from  her  father's  &mily.  In  R^x  v.  Hardwick  the  same 
doctrine  was  laid  down.  The  only  distinction  between 
that  and  the  former  cases  was,  that  the  original  separation 
of  the  pauper  from  his  father's  family  was  not  voluntary. 
While  he  was  under  age  he  was  drawn  for  the  militia, 
and  served  in  it  until  he  was  twenty-three  years  of  age. 
The  principle  deducible  from  that  case,  however,  is, 
that  he  was  not  part  of  hb  father's  family  while  he  con- 
tinued subject  to  a  control  paramount  to  that  of  his 
lather ;  and  having  while  under  age  contracted  a  relation 
inconsistent  with  the  parental  control,  which  relation 
continued  until  after  he  attained  twenty-one>  the  authority 
of  the  father  thereby  wholly  ceased,  and  he  could  no 
longer  insbt  on  the  child's  returning  to  his  familyi 
The  latter  was,  therefore,  emancipated.  Now  here  at 
the  time  when  the  pauper  attained  twenty-one  the  set- 
tlement of  his  father  was  in  Limekouse.  He  was  then 
iti  service,  where  he  voluntarily  continued  after  Iwenty- 
g  became  emancipated,  and  his  settlement 
of  sessions  must. 


IN  THE  Ninth  Year  of  GEORGE  IV.  277 

1828. 


Atkinson  and  Others,  Assignees  of  Sleddon, 
against  Bell  and  Others. 

ASSUMPSIT  for  goods  sold  and  delivered,  goods  -rf.  lumnga 
pitent  for  oer* 

bargained  and  sold,  work  and  labour,  and  materials  tain  spinning 
found  and  provided.     At  the  trial  before  HulUxk  B.  cei?ed  an  order 
at  the  Summer  assizes  for  Lancaster  1827,  it  appeared  some  spinning 
that  die  defendants  were  linen  and  thread  manufacturers  ^^^  j,*^    ^^ 
at  Whitehaven,  in  Cumberland.     The  bankrupt  Sleddon  *"?**?;!?  ^  ^ 

'  ^  make  the  ma- 

before  his  bankruptcy  was  a  machine-maker  residing  at  chines  for  b., 

and  informed 

PrestoTtj  in  Lancashire.    One  JCory,  of  Preston,  obtained  the  latter  that 

be  had  so  done. 

a  patent  for  a  ne>;v^  mode  of  spinning  flax,  and  the  de-  After  the  ma- 
fendants  being  desirous  of  trying  the  eiFect  of  it,  on  the  completed,  J. 
12th  November  1825  by  letter  ordered  him  to  procure  to  be  altered. 
to  be  made  for  them  as  soon  as  possible  a  preparing  frame  terwardUa>mI 
and  two  spinnin<r  frames,  in  the  manner  he  most  ap-  P***^  accord- 

*^  o  '  ^     ing  to  tbis  new 

proved  of.     In  January  1826  Kay  ordered  two  spinning  ord«f  wd 
frames  and  a  roving  frame  to  be  made  by  Sleddofi  for  boxes  for  ^., 

and  C  informed 

the  defendants,  and  informed  them  that  he  had  so  done.  b.  that  they 
These  machines  were  formed  on  Kai/s  first  plan,  and  berefiued'to 
completed  at  the  end  of  March,  and  after  they  had  been   Held.  th»^c. 
so  completed  they  lay  in  Sleddon's  premises  a  month,  ^^|^"prilJ^ 
while  two  other  machines  of  these  defendants,  intended  ^'^°!"  -^  ***  •", 

'  action  for  goods 

to  be  used  in  the  same  mills,  were  altered  by  Sleddon,  bargained  and 

sold,  or  for 

under    Kai/s    superintendence;    and   when   those   had  work  and  la- 
bour, and  ma- 
been  completed  to  his  mind,  he  ordered  the  machines  terials. 

in  question  to  be  altered  in  the  same  manner.     They 

were  altered  accordingly,  packed  in  boxes  by   Kai/s 

directions,  and   remained   on  Skddon*s  premises.     On 

T  3  the 
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the  SSd  oijune  1826  Sleddon  wrote  to  the  defendants, 
end  informed  them  that  the  two  frames  had  been  ready 
for  the  last  three  weeks,  and  begged  to  know  by  what 
con?eygnce  they  were  to  be  sent.  On  the  8th  of  ^' 
guit  a  commission  of  bankrupt  issued  against  Sleddon, 
under  which  he  was  duly  declared  a  bankmpt.  The 
assignees  afterwards  required  the  defendants  to  take 
tbe  frames,  but  they  refiised  to  do  so.  It  was  objected 
on  the  part  of  the  defendants,  that  the  action  was  not 
maintainable  for  goods  bargained  and  sold,  because  the 
pn^rty  in  the  frames  had  never  vested  in  the  de- 
fendants. The  learned  Judge  was  of  opinion  that  the 
action  was  not  maintainable,  and  he  directed  a  nonsuit 
to  be  entered,  with  liberty  to  the  pUuntifis  to  move  to 
enter  a  verdict  for  tbe  price  of  the  machines.  A  rule 
nisi  having  been  obtained  for  that  purpose 

Brougiam  and  Parke  now  shewed  cause.  The  plun- 
tiff  is  not  entitled  to  recover  on  the  count  for  goods 
bai^ned  and  sold,  because  that  form  of  action  is  not 
maintunable,  unless  there  be  a.  contract  fw  specific 
goods,  and  unless  every  thing  has  been  done  so  as  to 
t  tbe  property  in  those  goods  in  tlie  purchaser,  and 
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machines  to  be  made  for  them  in  a  particular  mode;       1828. 
and  the  only  remedy  for  the  breach  of  such  a  contract  is      , 
a  special  action  on  the  case  for  not  accepting.     That  the        q^m 
property  in  these  machines  did  not  pass  to  the  defend* 
ants  b  clear;  for  in  case  of  a  destruction  by  fire,  the  loss 
could  not  have  fallen  on  them,  but  it  must  have  fallen 
on  the  bankrupt.     If  the  bankrupt  had  delivered  them 
to  another  person,  the  defendants  could  not  have  main- 
tained trover  for  them.    They  could  only  have  brought 
an  action  against  the  bankrupt  for  breach  of  contract, 
in  not  making  machines  according  to  order.     They 
remained  the  property  of  the  maker,  who  might  have 
performed  his  contract  by  delivering  any  other  similar 
machines.     Suppose  an  execution  to  have  issued  against 
the  defendants,  could  these  machines  have  been  seized 
by  the  deriff  as  their  goods?     They  continued  the 
goods  of  the   bankrupt,  although  he  might  be  liable 
to  an  action  for  breach  of  the  contract.    There  was 
no  proof  of  any  selection  of  these  goods  by  the  defend- 
ants.    Mucklow  V.  Mangles  {a)  is  an  authority  to  shew 
that  no  property  in  a  chattel  bargained  for  vests  in  the 
person  who  orders  it  until  it  be  finished  and  delivered, 
even  though  the  price  be  paid.     And  according  to  the 
opinion  expressed  by  LiMedale  J.  in  Simmons  v.  Swift  (6), 
goods  bargained  and  sold  will  not  lie  merely  because 
the  property  passes.     The  mere  bargain  will  not  suffice 
unless  the  price  be  ascertained. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count 
for  work  and  labour ;  for  that  count  is  applicable  to  those 
cases  only  in  which  the  work  is  done  on  account  of  the 

(a)   1  Taunt,  318.  (A)  5  2?.  ^'  C  857. 

T  4  defendants. 
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1828.        defendants.     Here  it  was  done  upon  the  plaintiff's  own 
"  account,  in  working  up  his  own  materials  into  machines. 

agaimt  which,  when  completed  and  accepted,  aad  not  until 
then,  could  be  the  properly  of  the  defendants.  The 
case  of  Towers  v.  Osborne  {a)  is  of  very  doubtful  autho- 
rity, and  was  said  to  be  an  extreme  case  by  Lord  3Vn- 
terden  C.  J.  in  GarlnUl  v.  Watson  {b). 

Cross  Seijt.  and  Tomlinson  contra.  There  was  a 
specific  appropriation  of  these  machines  to  the  de- 
fendants after  they  were  finished.  Kay  was  the  agent 
of  the  defendants;  and  their  letter  of  the  12th  oi  Novem- 
ber 1825  gave  him  the  most  ample  powers  to  act  as  he 
thought  best  for  their  interest,  and  therefore  he  bad 
sufficient  authority  to  appropriate  the  machines  to  them 
if  he  thought  proper.  Afler  the  machines  were  com- 
pleted, they  were,  by  Kat/s  order,  altered  according  to 
the  latest  improvement,  and  to  correspond  with  other 
machines  of  these  defendants  altered  by  Skddoti,  under 
HJn/s  superintendence,  and  intended,  to  be  used  in  the 
asme  mill.  That  was  an  acceptance  of  these  specific 
machines  by  the  defendants  through  Kaj/.  It  therefore 
operated  as  a  purchase  of  them.     This  case  falls  within 
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He  could  not  sell  them  without  the  permission  otKay*        1828. 
They  could  not  have  been  seized  under  an  execution        . 

''  Atkin&ok 

against  the  goods  of  Sleddouj  because  the  sheriff  could  against 
not  make  any  title  to  them  without  JCai/s  consent  In 
Sohde  V.  Thwaiies  {a)  an  appropriation  of  goods  by  the 
seller,  assented  to  by  the  buyer,  was  held  to  vest  the 
property  in  the  latter.  Here  Sleddon,  by  Kat/s  permis-* 
sion,  appropriated  the  goods  to  the  defendants,  and  they 
by  their  agent  Kay  assented  to  that  appropriation. 

Secondly,  the  plaintiffs  are  entitled  to  recover  on  the 
count  for  work  and  labour.  For  here  the  machines,  but 
for  the  orders  given  by  the  defendants,  would  never 
have  been  in  existence.  The  property  in  the  thing 
ordered  vests,  when  it  is  completed,  by  relation  in  tlie 
orderer,  and  the  person  who  made  it  may  then  sue  for 
work  and  labour.  In  T(mers  v.  Osborne  (i),  the  action 
appears  to  have  been  for  the  value  or  price  of  a  bespoken 
chariot,  and  not  a  mere  action  for  damages  for  not 
accepting;  and  in  GarhUt  v.  Watson  {c)j  the  form  of  the 
remedy  in  T&a>ers  v.  Osborne  was  not  questioned.  They 
also  cited  Dtmmotw  v.  Taylor  {d). 

Bayley  J.  I  think  the  rule  for  entering  a  verdict 
for  the  plaintiff  ought  to  be  discharged.  If  the  de^ 
claration  had  contained  a  count  for  not  accepting  the 
machines,  the  plaintiffs  might  have  been  entitled  to 
recover;  and  I  think  now  that,  upon  payment  of  costs, 
they  should  be  allowed  to  set  aside  the  nonsuit,  and  add 
other  counts  to  the  declaration,  and  have  a  new  trial. 


(a)  GB.^C.  388.  {b)  I  Sir,  506. 

(c)  5  B.  .j-  -^.613.  {d)  Feakc,  N.  P.  41, 


But 
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Bat  I  cannot  say  that  the  property  passed  to  the  de- 
fendants, so  as  to  enable  the  plaintiff  to  recover  on  the 
counts  for  goods  bargained  and  sold,  or  for  work  and 
labour.  It  is  said,  that  there  was  an  appropriation 
of  these  specific  machines  by  the  maker,  and  that  the 
property  thereby  vested  in  the  defendants.  I  think  it 
did  not  pass.  Where  goods  are  ordered  to  be  made* 
while  they  are  in  progress  the  materials  belong  to  the 
maker.  The  property  does  not  vest  in  the  party  who 
gives  the  order  until  the  thing  ordered  is  completed. 
And  although  while  the  goods  are  in  progress  the 
maker  may  intend  them  for  the  person  ordering,  stUl 
he  may  afterwards  deliver  them  to  another,  and  thereby 
vest  the  property  in  that  other.  Although  the  maker 
may  thereby  render  himself  liable  to  an  action  for 
fo  doing,  still  a  good  tide  is  given  to  the  party  to 
whom  they  are  delivered.  It  is  true  that  Kay  saw  these 
things  while  they  were  in  progress,  and  knew  that  the 
bankrupt  intended  them  for  the  defendants;  yet  they 
might  afterwards  have  been  delivered  to  a  third  person. 
This  case  is  not  affected  by  the  argument  that  these 
are  patent  articles,  because  they  might  have  been  de- 
livered to  fi  third  person  with  Katfs  assent.     The  c 
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there  the  ship-builder  had  signed  the  certificate  to  enable  1828. 
the  purchaser  to  have  the  ship  re^^tered  in  his  name ;  , 
the  legal  effect  of  which  was  held  to  be  to  vest  the  aganu 
general  property  in  the  purchaser.  If  in  this  case  an 
execution  had  issued  against  Sleddon^  the  sheriff  might 
have  seized  the  machines.  They  were  SleddorCs  goods, 
although  they  were  intended  for  the  defendants,  and  he 
had  written  to  tell  them  so.  If  they  had  expressed  their 
assent,  then  this  case  would  have  been  within  Rohde  v. 
Tkwaites{a\  and  there  would  have  been  a  complete 
appropriation  vesting  the  property  in  the  defendants. 
But  there  was  not  any  such  assent' to  the  appropriation 
made  by  the  bankrupt,  and  therefore  no  action  for  goods 
bargained  and  sold  was  maintainable.  Then  as  to  the 
counts  ibr  work  and  labour,  if  you  employ  a  man  to 
build  a  house  on  your  land,  or  to  make  a  chattel  with 
your  materials,  the  party  who  does  the  work  has  no  power 
to  appropriate  the  produce  of  his  labour  and  your  mate* 
rials  to  any  other  person.  Having  bestowed  his  labour  at 
your  request  on  your  materials,  he  may  maintain  an  action 
against  you  for  work  and  labour.  But  if  you  employ 
another  to  work  up  his  own  materials  in  making  a  chat- 
tel, then  he  may  appropriate  the  produce  of  that  labour 
and  materials  to  any  other  person.  No  right  to  main- 
Cain  any  action  vests  in  him  during  the  progress  of  the 
work ;  but  when  the  chattel  has  assumed  the  character 
bargained  for,  and  the  employer  accepted  it,  the  party 
employed  may  maintain  an  action  for  goods  sold  and  de- 
livered ;  or  if  the  employer  refuses  to  accept,  a  special 
action  on  the  case  for  such  refusal.     But  he  cannot 

(o)  6-B.  ^C.  388. 

maintain 


* 

AnUHIDK 

agaimt 
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maintain  an  action  ibr  work  and  labour,  becaose  bis 
labour  was  bestowed  on  bis  own  materials,  and  for  him- 
self and  not  for  tfae  person  who  employed  him.  I  think, 
that  in  this  case  the  plaintiff  cannot  recover  on  the 
count  for  work  and  labour. 


HoLROTD  J.  I  think  that  on  the  facts  giren  in  evi- 
dence a  verdict  might  have  been  sustained  on  a  count 
for  not  accepting  the  machines.  I  have  entertained 
great  doubt  during  the  argument,  whether  a  verdict 
might  not  be  sustained  on  the  count  tor  work  and 
labour  and  materials  found.  I  think  it  will  not  lie  for 
goods  bargained  and  sold,  because  there  was  no  specific 
appropriation  of  the  machines  assented  to  by  the  pur- 
chaser, and  the  property  in  the  goods,  therefore,  re- 
mained in  the  maker.  Then  as  to  work  and  labnir, 
the  work  was  done,  and  the  labour  bestowed  on  tfae 
materials  of  the  maker  in  manufacturing  an  article  which 
never  became  the  property  of  the  defendants.  I  an  of 
opinion,  therefore,  that  the  work  was  done  for  tfae  bank- 
rupt, and  not  far  tfae  defendants. 

LiTTLEDALE  J.     I  am  of  the  same  opinion.     Got 
iolil  will  not  lie  unless  there  be  as 
1  this  case,    unless  tJ 
Jie  art 
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the  defendants  could  not  have  maintained  trover  against       1828. 
the  party  to  whom  they  were  delivered.     In  the  case  of      —— 

Atkinson 

an  execution  or  a  bankruptcy,  these  machines  must  have  aganut 
been  treated  as  the  goods  of  the  maker.  As  to  the 
count  for  work  and  labour  and  materials,  the  labour  was 
bestowed,  and  the  materials  were  found,  for  the  purpose  of 
ultimately  e£fecting  a  sale,  and  if  that  purpose  was  never 
completed,  the  contract  was  not  executed, .  and  then 
work  and  labour  will  not  lie.  The  work  and  labour 
and  the  materials  were  for  the  benefit  of  the  machine- 
maker,  and  not  for  the  def^dants. 

Rule  absolute,  on  payment  of  costs. 


Joseph  Pratt,  Administrator  of  Ann  Pratt, 

against  Swaine. 

DECLARATION  stated  that  Ann  Pratt,  in  her  life-  To  a  feclar- 
ation  m  troTcr 

time,  to  wit,  on,  &c.,  at,  &c.,  was  lawfully  possessed  by  an  adminis- 

tratory  allcffiosr 

of  divers  goods  and  chattels  (describing  them)  as  of  her  the  grant  of 

1  ,     .  J    ,  r     1         r  letters  of  admi- 

own  property,  and  bemg  so  possessed  tnereor,  she  after-  nistntion  to 
wards,  to  wit,  on,  &c.,  at,  &c.,  died  so  possessed,  after  anVthat  Uie 
whose  death,  to  wit,  on  the  20th  of  October  1820,  the  said  ^*^*;j|,^°\he 
troods  and  chattels  came  to  the  possession  of  the  defendant  good*  to  have 

o  *^  been  the  pro- 

by  findinff,  and  afterwards  and  after  the  death  of  Ann  p«rty  of  the 

^  o^  •      intestate  in  his 

Prattj  to  wit,  on  the  4th  of  May  1822,  administration  of  lifetime,  and  of 

the  plaintiflT  as 

all  and  singular  the  goods  and  chattels  of  the  said  Ann  administrator 
Pratt  was  granted  to  the  plaintiflT;  yet  the  defendant,  well  afterwards^  and 
knowing  the  said  goods  and  chattels  to  be  the  property  of^cint^ate, 
of  the  said  Ann  Pratt  in  her  lifetime,  and  at  the  time  of  ^^l^^^'^l" 
her  death,  and  to  belong  to  the  plaintiflT  as  administrator  '*™®  goods,  a 

'  °  ^  plea  of  not 

as  aforesaid  after  the  death  of  AnnPralty  but,  contriving  guilty  of  the 

premises  within 
to  six  years  is  bad 
upon  special 
demurrer. 
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1828.        to  defraud  and  injure  the  plaintiff  as  administrator  as 
aforesaid,  had  not  delivered  to  him  the  said  goods  and 

Pratt 

agaifui  chattels,  although  requested  so  to  do,  and  the  defendant 
qftenjcards  and  after  the  death  of  Ann  Prattf  to  wit,  oil 
the  1st  o{  January  1823,  converted  and  disposed  of  the 
same  to  his,  the  defendant's,  own  use.  Plea,  that  th^ 
defendant  was  not  guilty  of  the  premises  in  the  declar* 
ation  mentioned,  or  of  any  or  either  of  them,  at  any 
time  within  six  years  next  before  the  exhibiting  of  the 
plaintiff's  bill,  in  manner  and  form  as  the  plaintiff  had 
complained  against  him.  Demurrer,  assigning  for  cause 
that  the  plea  was  argumentative  and  uncertain,  and  did 
not  explicitly  shew  that  the  action  was  not  commenced 
in  due  time,  according  to  the  statute  of  limitations;  for 
although  the  defendant  might  not  have  been  guilty  of 
the  premises  mentioned  in  the  declaration  within  six 
years  next  before  the  exhibiting  the  said  bill,  the  said 
causes  of  action  might  have  accrued  to  the  plaintiff  as 
administrator  as  aforesaid  within  that  period. 

Chitty  in  support  of  the  demurrer.  Dyster  v.  Batty  (a) 
shews  that  to  a  declaration  in  an  action  on  the  case  a 
plea  of  not  guilty  of  the  grievances  within  six  years  is 
bad  on  special  demurrer;  and  Murray  v.  The  East  India. 
Company  [b)  is  an  authority  to  shew  that  in  an  action  by 
an  administrator  upon  a  bill  of  exchange  payable  to  the 
testator,  but  accepted  after  his  death,  the  statute  of 
limitations  begins  to  run  from  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  when  the 
bill  became  due,  there  being  no  cause  of  action  until  there 
is  a  party  capable  of  suing.     That  being  so,  no  cause  of 

(a)  3  B.  j-  A.  418.  (6)  SB^^J,  S04. 

actioil 
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action  accrued  to  the  plaintiff  in  this  case  until  the  letters        1828. 
of  administration  were  granted  to  him.     The  defendant        """""^ 

Pkatt 

by  his  plea  is  bound  to  shew  that  the  cause  of  action  did        agamu 
not  accrue  within  six  years :  he  only  says  that  he  was  not 
guilty  of  the  premises  within  the  six  years.     That  may 
be  trucy  and  yet  the  cause  of  action  may  have  accrued 
to  the  administrator  within  that  period. 

Coleridge  contra.  The  conversion  is  the  gist  of  the 
action,  and  it  is  averred  in  the  declaratfon  that  the  con- 
version took  place  after  the  letters  of  administration  were 
granted.  The  declaration,  after  averring  the  grant  of 
the  letters  of  administration  to  the  plaintiff,  states  that 
the  defendant,  knowing  the  goods  to  be  the  property  of 
the  plaintiff  as  administi*ator,  afterwards  converted  the 
same.  \Hdrqyd  J.  The  word  afterwards  relates  to 
something  done  after  the  death  of  the  testator.  Bay^ 
ley  J.  Suppose  issue  had  been  joined  on  the  plea : 
proof  that  the  conversion  took  place  before  the  granting 
of  the  letters  of  administration  would  have  supported 
the  averment  in  the  declaration.  Where  letters  of 
administration  have  been  granted,  the  administrator  is 
entitled  to  all  the  rights  which  the  intestate  had  at  the 
time  of  his  death  vested  in  him ;  but  no  right  of  action 
accrues  to  the  administrator  until  he  has  sued  out  the 
letters  of  administration.  It  may  be  perfectly  true, 
therefore,  that  the  defendant  may  not  have  been  guilty 
of  the  premises  within  six  years,  and  yet  that  the  cause 
of  action  may  have  accrued  to  the  plaintiff  within  that 
period.  A  defendant  who  wishes  to  avail  himself  of  the 
statute  of  limitations  is  bound  to  shew  that  the  cause  of 
action  did  not  accrue  within  six  years :  he  should  either 
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to  disturb  the  remains  of  the  said  M.  A.  W.j  afterwards,  1828. 
to  wit,  on,  &c.,  broke  into  and  damaged  the  said  vault, 
and  wrongfully,  and  without  the  leave  of  the  plaintifl^  ^agnmsi 
caused  the  same  to  be  opened,  and  interred  therein  the 
body  of  another  person.  The  second  count,  after 
stating  the  agreement  with  the  defendant,  alleged  that 
the  plaintiff,  with  the  knowledge  and  consent  of  the 
defendant,  put  up  a  tablet  near  the  vault  with  a  certain 
inscription  thereon,  viz.  ^^  In  a  vault  beneath  this  tablet 
(appropriated  to  the  family  of  T.  B.)  are  the  remains  of 
M.  A.  JVf  &c. ; "  and  then  concluded  as  in  the  first 
count  Third  count  alleged  generally  that  the  plaintiff 
by  the  consent  and  agreement  of  the  defendant,  given 
in  consideration  of  20/.  to  him  paid,  had  become  and 
was  entitled  to  the  exclusive  use  of  a  vault  in  the  said 
churchj  and  that  the  defendant  wrongfully  defaced  and 
injured,  and  opened  it.  Plea,  not  guilty.  At  the  trial 
before  Gaselee  J.,  at  the  Sussex  Summer  assizes  1827,  it 
was  proved  that  in  the  year  1819,  the  plaintiff  applied 
to  the  defendant  for  leave  to  make  a  vault,  as  stated  in 
the  declaration ;  the  defendant  by  parol  granted  leave, 
but  demanded  a  fee  of  20/.,  which  sum  was  paid  to  him. 
The  vault  was  made  at  the  plaintiff's  expense,  and  the 
defendant  performed  the  burial  service  over  the  body  of 
3f.  A.  W'9  who  was  buried  in  the  vault,  to  the  size  of 
which  the  defendant  made  no  objection  at  that  time. 
After  the  funeral  the  defendant  gave  the  following  re- 
ceipt to  the  plaintiff:  "  Received  18th  September  1819, 
of  7*.  B.9  Esq.  20/.  for  permission  to  make  a  vault  in 
the  church  of  St,  Clement^  Hastings^  between  the  south 
wall  and  aisle  thereof,  and  to  put  up  a  tablet  or  monu- 
ment to  perpetuate  the  same,  &c.  &c.,  and  one  guinea 
for  the  service,  &c."  Soon  after  the  funeral  the  plaintiff 
Vol.  VIIL  U  put 
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third  resolution,  establishes  the  same  point.  In  Degge^s  1828. 
Parson's  Counsellor^  1 76.  (a),  it  is  said  that  the  right  to  ^ 
make  tombs  must  be  intended  to  be  by  license  of  the  ^^^°j^ 
bishop  or  consent  of  the  parson  and  churchwardens; 
and  in  Gibson's  Codex^  542.,  it  is  said  that  burials 
within  the  church  may  be  with  the  consent  of  the  in- 
cumbent only.  But,  secondly,  supposing  the  plaintiff  is 
bound  to  rely  on  the  agreement,  the  case  of  Hewlins  v. 
Shippam{J})i  cited  at  the  trial  by  the  counsel  for  the 
defendant,  is  not  in  point.  There  the  right  claimed  by 
the  plaintiff  was  in  derogation  of  the  freeholder's  rights ; 
here  the  right  claimed  is  quite  consistent  with  his  right, 
and  is  claimed  under  the  very  purpose  for  which  the 
freehold  is  vested  in  the  defendant,  viz.  for  the  burial  of 
the  dead.  It  is  impossible  to  apply  common-law  doc- 
trines and  principles  to  such  a  case*  No  form  of  con- 
veyance by  a  rector  giving  a  perpetual  right  can  be 
suggested.  Where  a  faculty  is  granted,  the  instrument 
merely  states  that  the  party  has  obtained  the  assent  of 
the  incumbent  or  ordinary.  The  right  must  rest  on  the 
permission  to  bury  in  that  vault ;  and  when  that  leave 
was  given,  the  vault  made,  and  the  body  buried  in  it, 
the  defendant  could  have  no  right  to  disturb  it.  Such 
a  license  may  well  be  granted  by  parol,  and  when  exe- 
cuted is  irrevocable,  Winter  v.  Brochcell  (c),  Taylor  v. 
Waters  [d].  \^Bayley  J.  It  may  be  good  as  a  license  to 
bury  there,  and  yet  may  not  give  an  exclusive  right.] 
The  inscription  seen  and  assented  to  by  the  defendant 
was  a  declaration  by  him  that  he  had  appropriated  that 
vault  to  the  plaintiff,  not  that  he  had  transferred  any 

(a)  6th  edit.  (6)  5  i?.  4f  Cl  221. 

(c)  8^#/,308.  («/)  7  TauvLZ^^, 

U  2  property 
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1828.        property   to  him.     And   even   supposing  that   an   in- 
cumbent  cannot  so  appropriate  as  to  l)ind  his  successor, 

ivatiut        still  he  must  be  bound  durine  his  own  incumbency. 
Whutui. 

No  inconvenience  is  to  be  apprehended  from  such  agree- 
ments, for  if  they  are  improperly  made  they  may  be 
corrected  by  the  spiritual  court.  Palmer  v.  The  Bishop 
of  Exeter  (a). 

■  F.  Pollock  contrh.  The  evidence  given  at  the  trial 
did  not  support  any  count  of  the  declaration.  The 
plain^ff  declared  in  each  count  upon  a  right  to  the 
exclusive  use  of  the  vault  in  question,  and  complained 
of  an  injury  to  that  right;  but  he  totally  failed  in 
establishing  the  right  alleged,  which  could  only  be 
granted  by  deed.  Upon  this  point  Hewli/is  v.  Shippam  (6) 
is  decisive-  It  is  said  that  common-law  rules  cannot  be 
applied  to  this  case;  but  the  action  is  for  an  injury  to  a 
common-law  right;  it  must,  therefore,  be  governed  by 
those  rules.  The  case  of  Taylor  v.  Waters  {c)  was  very 
different;  there  a  party  who  had  obtained  a  license  to 
enter  the  Opera  House  was  turned  out ;  here  the  utmost 
that  the  plaintiff  could  claim  was  a  license  to  bury  a 
Hilar  person  ;  he  enjoyed  that  rJgln,  and  the 
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incumbency,  should  afterwards  keep  the  money  and  1828. 
recede  from  his  undertaking.  But  if  the  question  of  BrtIk 
law  be  with  him,  his  defence  to  this  action  must  prevail.  agahut 
It  seems  to  me  that  the  objection  raised  is  valid.  Tlie 
declaration  states  in  substance,  that  in  consideration  of 
a  certain  sum  of  money  the  defendant  agreed  tliat  the 
plaintiff  might  make  a  vault,  and  have  the  sole  and  ex^ 
elusive  use  of  it.  If  that  were  an  interest  in  land,  the 
grant  could  not  be  binding  under  the  statute  of  frauds, 
unless  there  were  a  memorandum  in  writing  signed  by 
the  party  granting.  No  memorandum  was  in  this 
instance  signed  except  the  receipt,  which  is  silent  as  to 
the  exclusive  use  of  the  vault,  and  the  action  is  brought 
for  a  violation  of  the  plaintiff's  right  to  the  exclusive 
use.  If  it  be  not  an  interest  in  land  it  is  an  easement, 
or  the  grant  of  an  incorporeal  hereditament;  which 
could  only  be  effectually  granted  by  deed,  and  no  such 
instrument  was  executed.  But  even  had  a  deed  been 
executed,  I  think  the  defendant  had  not  power  to  grant 
any  privilege^  except  for  the  particular  burial  then 
about  to  take  place.  The  rector  has  the  freehold  of 
the  church  for  public  purposes,  not  for  his  own  emolu- 
ment ;  to  supply  places  for  burial  from  time  to  time,  as 
the  necessities  of  his  parish  require,  and  not  to  grant 
away  vaults,  which,  as  it  seems  to  me,  cannot  be  done 
unless  a  faculty  has  been  obtained.  Even  by  means  of 
a  faculty,  a  pew  can  only  be  granted  to  the  inhabitants 
of  a  parish,  and  it  is  for  the  most  part  limited  to  a 
house,  a  removal  from  which  destroys  the  right  to  the 
pew.  Now,  I  cannot  find  any  good  reason  why  the 
same  rules  should  not  be  applicable  to  a  vault.  In 
Com.  Dig.  Cemetery  (B),  it  is  said,  "  A  man  may  pre- 
scribe that  he  is  tenant  of  an  ancient  messuage  and 

(J  3  ought 
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ougbt  to  have  separate  barial  in  such  a  vault  within  the 
church."  This  is  like  the  prescription  for  a  pew  in 
fgnhta  Rogert  v.  Brooks  {a).  In  the  latter  case  the  prescri|v 
tion  implies  a  faculty.  Why  then  should  it  not  in  the 
former?  The  objection  to  the  form  of  action  does  not 
appear  well  founded,  for  the  right  claimed  is  not  to  the 
soil  but  to  an  easement;  but  for  the  reasons  above 
given,  I  am  of  opinion  that  a  nonsuit  must  be  entered. 

HoLROTD  3.  It  seems  to  me,  that  if  the  action  were 
maintainable,  case  would  be  the  proper  form,  the  claim 
being  to  an  easement.  Bol  whether  it  be  an  easement 
or  an  interest  in  land,  the  action  cannot  be  supported.  . 
The  declarsUon  states,  that  an  application  was  made  by 
the  plaintiff  to  the  defendant,  for  permission  to  make  a 
vault  and  have  the  exclusive  use  of  it;  and  that  the 
defendant  agreed  that  he  might  do  so.  If  that  could  be 
considered  as  giving  the  exclusive  use  of  the  vault  for 
all  purposes,  trespass  would  lie;  but  it  must  be  taken 
as  giving  a  special  use  of  the  vault,  viz.  for  the  purposes 
of  burial;  case,  therefore,  was  the  proper  remedy,  aa 
it  is  for  the  disturbance  of  a  pew,  the  right  to  which  is 

inted    for   the    special    purpose    of  aUendin;^    divine 
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to  be  an  interest  in  land,  so  as  to  be  affected  by  the        1828. 
statute  of  frauds.     The  richt  said  to  have  been  crranted        — — 

_  °  °  Bryak 

was  merely  a  privilege  to  make  a  vault  and  bury  there,  ^gainst 
This  right  is  claimed  as  an  easement,  giving  a  sole  and 
exclusive  privilege  of  burial.  Now,  according  to  Com> 
Dig.  Cemetery  (B),  that  must  be  prescribed  for  as  ap- 
purtenant to  an  ancient  messuage.  Prescription  pre- 
sumes a  grant,  and  I  have  little  difficulty  in  saying  that 
the  rector  had  no  power  to  grant  the  privilege  claimed 
in  this  case.  The  right  acquired  can  be  no  higher  than 
the  right  to  a  pew,  which  can  only  be  claimed  as  ap- 
purtenant to  an  ancient  messuage  or  by  a  faculty.  In 
Frances  v.  Ley  {a)  it  is  said,  "  that  neither  the  ordinary 
himself  nor  the   churchwardens  can  grant  license  of 

• 

burying  to  any  within  the  church,  but  the  parson  only, 
because  ike  soil  and  freehold  of  the  church  is  only  in  the 
parson^  and  in  none  other;"  but  in  Gibson's  Codex^  542. 
this  is  denied  to  be  the  true  reason,  for  it  would  apply 
equally  to  the  churchyard,  but  that  the  ecclesiastical 
laws  have  appointed  the  incumbent  as  the  proper  judge 
of  the  fitness  or  unfitness  of  any  particular  person  to 
have  the  privilege  of  being  buried  in  the  church.  The 
incumbent,  therefore,  may  exercise  a  discretion  in  each 
particular  instance,  where  application  is  made  for  leave 
to  bury  in  the  church,  but  he  has  no  power  to  grant 
to  another  the  privilege  of  burying  there  whomsoever 
he  pleases.  For  these  reasons  I  concur  in  thinking 
that  a  nonsuit  must  be  entered. 

Rule  absolute* 

(a)   Crot  Jac*  o66» 
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Doe  on  the  demise  of  Jeff  and  Hunter  against 
Robinson  and  Another. 

"•>•••*•"■    ''PHIS  was  an  action  of  ejectment  on  the  demise  of 

graDUdisUM  Sobert  Jeff"  and  Thomas  Hunter,  the  demise  being 

puTanurTic,     laid  on  the  16th  Mat/  1827,  against  iTbAn  Robinson  and 

"  to  -*,  B."      Thomas  Daaason  Robinson,  for  the  recovery  of  certain 

^^^J^B.  ^^^  '"  *«  township  of  NortkaUerlon,  in  the  county  of 

^i""°*i,.    ^or*-     Plea,  not  guiJty.     At  the  trial  before  Sojf/g*  J. 

H*id,tiuitfa*    at  the  Yorkshire  Summer  assizes  1827,  a  verdict  was 

btir  of  tha  da> 

*tM-«wca>     found  for  tlie  plaintiff,  subject   to  the  opinion  of  this 

Undi  Mipcdal   Court  on  the  following  case :  — 

By  a  lease,  dated  the  24th  of  November  nss,  anA. 

made  between  the  Lord  Bishop  of  Durham  of  the  one 

part,  and  Thomas  Dowson  of  the  other  part,  the  said 

bishop  did  demise,  lease,  and  to  farm  let  unto  the  said 

Thomas  Dimson,  his  heirs  and  assigns,  all   that  half 

oxgBDg  of  new  land,  arable,  meadow,  and  pasture,  with 

the  appurtenances  lying  in  the  fields  of  NorikallerUm 

aforesaid,  formerly  called  by  the  name  of  the  Chapel 
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mas  Dawson  being  then  in  possession  of  the  same  pre-        1828. 
mises    under    the    said    lease,   devised   as    follows: —      ^ 

Doi  dem. 

**  I  give  my   daughter,   Elizabeth   Robinson^   my   two  J*'' 

1  .  .  .  against 

houses,  situated  in  Bootham,  nigh  the  city  of  York^  now  Rouxaoir. 
tenanted  by  widow  Earl  and  William  CoUyer^  and  my 
two  closes,  lying  within  the  township  of  Northallerton^ 
known  by  the  name  of  the  Chapel  Garths^  and  west  of 
the  bam  close  (the  said  two  closes  being  the  lands  in 
question,  and  part  of  the  eight  closes  demised  to  Thomas 
DooDSon  by  the  Bishop  of  Durham).  I  also  give  her 
my  desk  in  my  parlour,  and  she  to  choose  other  fur* 
niture  within  my  house,  to  furnish  two  rooms.  I  give 
my  daughter  Parthenia  Eobinson^  my  three  closes  called 
BuUomoors  s  and  also  one  other  close  called  Bam  Close^ 
all  the  aforesaid  closes  being  within  the  township  of 
Northallerton.  I  give  her  all  the  said  four  closes  for 
and  during  her  natural  life,  and  at  her  decease  I  give 
the  said  four  closes  to  her  children  then  living,  share 
and  share  alike ;  and  I  order  that  Robert  Robinson^  my 
8on-in*law,  shall  have  no  concern  either  in  letting  the 
lands,  or  in  taking  any  part  of  the  rents  from  the  lands. 
And  as  to  all  the  rest  of  my  estate,  both  real  and  per^ 
sonal,  I  give  to  my  son  John  Dawson^  and  also  a  se- 
curity for  the  payment  of  20/.  per  annum  for  and  during 
the  life  of  my  daughter  Ann  Damson^  he  paying  my 
said  daughter  Ann  Dawson  40/.  per  annum,  to  be  paid 
out  of  the  rents  arising  from  the  Turks  Banks ;  and  also 
all  my  just  debts  and  funeral  expenses,  and  also  for  leas-* 
ing  the  half  oxgang  after  my  decease;  and,  lastly,  I  make 
my  said  son  John  Dawson  my  sole  executor  of  this  my 
last  will  and  testament"  Thomas  Dawson  died  on  the 
14th  of  March  1814,  without  having  altered  or  revoked 
his  said  will,  and  upon  his  death,  Elizabeth  Robinson 

entered 
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entered  into  possession  of  the  premises  thereby  devised 
to  her,  and  received  the  rents  thereof  until  her  death 
on  the  1st  of  February  1826,  at  which  period  John 
Dawson  and  T/iomas  Robinson,  two  of  the  cestui  que 
vies  mentioned  in  the  said  lease  were  still  living.  Afler 
the  death  of  Elizabeth  Robinson,  the  defendants,  her 
only  children,  entered  into  possession  of  the  premises  in 
question.  John  Domson,  the  heir  at  law  as  well  as  re- 
siduary  devisee  and  executor  of  Thomas  Domson,  died 
on  the  20th  Febntary  1827,  having  previously,  by  hit 
will,  duly  made,  executed,  and  attested  to  pass  real 
estates,  and  bearing  date  the  20lh  September  1832, 
given  and  devised  all  and  every  his  freehold  lands, 
tenements,  and  hereditaments  situate  in  the  township  t^ 
Northallerton,  in  the  county  of  York ,-  and  all  other  bis 
messuages,  lands,  and  hereditaments  whereof  be  was 
seised  or  entitled  unto  in  reversion,  remainder,  or  ex- 
pectancy, situate  in  the  township  of  Northallerlon  afore- 
said, and  in  or  near  the  suburbs  of  the  city  of  York  or 
elsewhere  in  the  said  county  of  York;  and  all  his  the 
said  testator's  personal  estate  unto  the  said  Robert  Jeff" 
and  Thomas  Hunter,  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  respective  natures 
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Alexander  for  the  plaintiff.     Thomas  Dowson  had  in        1828. 
the  lands  in  question  a  freehold  estate,  which,  if  un-        — — 

Doc  dem. 

disposed  of  by  will,  would  descend  to  his  heir.     It  was         Jk^p 
not  disposed  of,  except  for  the  life  of  Elizabeth  Robin-      Robixsok. 
tofij  and,  therefore,  at  her  death  the  heir  of  Thomas 
Damson  was  entitled  to  the  lands.   There  must  be  words 
of  limitation,  or  words  tantamount,   in  order  to  give 
more  than  a  life  estate.     Now  the  devise  by  Thomas 
Dowson  was  merely  "  to  Elizabeth  Robinson^"  without 
more.     On  the  other  side,    Williams  v.  Jeh/l  (a),  and 
Ripley  v.  Waterworth  {b\  will  probably  be  relied  on  to 
shew  that  an  executor  may  be  a  special  occupant;  and 
thence  it  may  be  argued  that  the  law  will  supply  the 
word  executors^  and  the  devise  in  question  may  be  con- 
sidered as  a  devise  to  Elizabeth  Robinson  and  her  exe- 
cutors, and  that  the  whole  estate  of  T  Dowson  would 
pass  under  those  words.     But  in  the  former  case  the 
grant  was  originally  to  A.  and  his  executors,  and  LfOrd 
Hardvncke  treated  the  estate  as  being  of  a   personal 
nature,  and  he  distinguished  it  from   **  a  descendible 
freehold  to  A.  and  his  heirs."     In  Ripley  v.  Wateiiwrthj 
Lord  Eldon,  indeed,  says,  that  an  executor  may  be  a 
special  occupant,   but  there  the  estate  was   expressly 
given  to  the  party  and  his  executors,  and  he  cites  West- 
fating  V.  Westfaling  {c)  as  an  authority  in  point,  but  that 
is  founded  on  a  case  in  2  Roll.  Abr.  tit.  Occupant^  (G) 
pL  2.  which  cites  Dyer^  328.,  and  there  no  such  point 
appears  to  have  been  decided.     On  the  other  hand, 
there  are  many  cases  in  which  it  has  been  held  that  an 
executor  cannot  be  a  special  occupant.     In  2  Roll.  Abr. 
Occupant^  (G)  pi.  3.  it  is  said,  "  If  a  man  grant  a  rent 

(o)  2  Ves,  sen.  68 J.  (6)  7  Pi?j.  jun.  440.  (c)  3  Atk,  460. 

to 
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1828.        to  another,  his  executors  and  assigns  for  the  life  of 

,  T.  5.,  and  the  grantee  dies,  making  an  executor  but  no 

Jkpf         assignee,  the  executor  shall  not  be  a  special  occupant 

against 

RoBiMsoK,  for  this,  that  it  is  a  freehold  which  cannot  descend  to  the 
executor."  Salter  v.  Butler^  found  in  several  books  (a), 
decided  the  same  point  [_Bayley  J.  If  under  a  lease  to  A. 
and  his  executors,  pur  auter  vie,  the  executor  cannot  be 
a  special  occupant,  why  can  the  heir  where  the  grant  is 
to  A.  and  his  heirs  ?j  In  Com.  Dig.  Estates^  (F  1.)  it  is 
said,  *^  So  if  a  lease  be  to  A.  and  his  heirs  pur  auter  vie, 
and  A.  dies,  his  heir  shall  be  special  occupant;"  and  the 
same  rule  is  laid  down  in  Bac,  Abr.  tit.  Estate  for  Life 
and  Occupancy  J  (B  3.)-  In  St.  JohrCs  College  v.  Flem- 
ing (i),  it  appeared  that  the  Dean  and  Chapter  of  Car-- 
lisle  made  a  lease  to  T.  S.  for  three  lives.  Habend. 
to  him,  his  executors,  administrators,  &c.  for  three 
lives;  the  lessee  dying,  the  question  was.  Whether  this 
should  be  looked  upon  as  a  descendible  estate,  and  go 
to  the  heir,  or  whether  the  executor  should  have  it 
The  Court  decreed  it  to  be  in  its  nature  an  inheritable 
estate,  and  that  it  should  go  to  the  heir.  And,  in 
Campbell  v.  Sandys  (c).  Lord  Redesdale  dissented  from 
the  doctrine  that  an  executor  can  be  a  special  occupant 
{^Bayley  J.  Is  not  the  real  question  here,  how  much 
did  T.  Dowson  give  away  by  his  will  ?] 

Cresswell  for  the  defendants.  The  only  question  is, 
how  much  of  the  estate  which  Jliomas  Dowson  had 
passed  by  his  will.  It  is,  therefore,  quite  unnecessary  to 
enquire  whether  an  executor  can  or  cannot  be  a  special 

ia)  Cro,Eliz.90\,     Yelv.  9.     Moore,  664,     Xoi/,46. 
(A)  2  Fern.  320.  {c)   1  Scho,  ^-  Lef,  288. 

occupant 


IN  THE  Ninth  Year  of  GEORGE  IV.  801 

• 

occupant.     The  point,  however,  is  clear;  there  is  not       1828. 

any  authority  for  saying  that  an  executor  may  not  be  a 
special  occupant  of  lands.     The  case  of  Salter  v.  Butler^         J w 
and  the  passage  in  2  Boll.  Abr.  tit.  Occupant^  (G)  pi.  3.      Romnoir. 
related  to  a  rentj  and  all  the  doubt  (if  any  exists)  upon 
this  question  has  arisen  from  a  want  of  discrimination 
between  the  grant  of  a  rent  and  the  grant  of  lands. 
The  distuiction  between  them  is  pointed  out  in  Bac.  Abr. 
tit.  Estate  for  Life  and  Occupancy,  (B  3).    Then  as  to  the 
question  in  this  case ;  the  words  used  by  Thomas  Dam- 
son in  devising  the  lands  in  question  are  sufficient  to 
give  the  whole  of  his  estate  in  them  to  the  devisee.     It 
has  never  yet  been  disputed  that  a  general  devise  of 
lands  to  A.  gives  him  an  estate  for  his  own  life,  pro- 
vided the  testator  had  so  much  to  dispose  of.     But  an 
estate  for  a  man's  own  life,  is  in  contemplation  of  law 
greater  than  an  estate  for  the  life  of  another,   Lerasis 
Baal^s  case  (a),   and   words  sufficient  to   convey  the 
greater  estate  must  be  sufficient  to  convey  the  lesser. 
It  could  not,  therefore,  be  contended  that  an  estate  to 
A.  for  the  life  of  another,  or  for  the  lives  of  any  number 
of  persons,  would  not  pass  by  a  general  devise  to  B. 
without  words   of  inheritance.      If,    then,    the   grant 
in  question  had  been  merely  to   T.  Dcrwson  for  three 
lives,  his  devisee,  Elizabeth  Robinson,  would  have  taken 
the  whole  of  his  estate,  although  it  might  happen  to 
endure  beyond  her  life.     But  the  introduction  of  the 
word  heirs  into  the  original  grant   to    T,  Damson,   is 
supposed  to  affect  the  construction  to  be  put  upon  the 
words  of  his  will,  and  to  confine  their  operation  to  the 
giving  an  estate  to  the  devisee  for  her  own  life  only. 

W  II  C«.  83. 

The 
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The  necessity  for  words  of  inheritance  in  order  to  con- 
vey more  than  an  estate  for  the  life  of  the  grantee,  arose 
from  the  strictness  of  the  feudal  law.  In  Gilbert's  Te- 
nures, p.  3.  it  is  said,  "  Feuds  are  hereditary  or  for  life. 
In  hereditary  feuds  the  word  heirs  is  required  to  dis- 
tinguish it  from  the  original  feud  that  was  for  life  only ;" 
and  in  note  8.  this  passage  from  Craig  is  cited,  "  Do- 
nationes  sint  stricti  juris  ne  quid  plus  donasse  prcesum- 
atur  quam  in  donatione  expresserit."  The  word  heirs 
then  was  originally  used  for  the  purpose  of  measuring 
the  quantity  of  estate  granted.  When  applied  to  r 
grant  pur  auter  vie,  it  has  no  such  effect:  whether  it  be 
or  be  not  used,  the  estate  parted  with  by  the  grantor  is 
the  same,  and  is  commensurate  with  the  life  of  cestui 
que  vie;  the  esUte  taken  by  the  grantee  is  the  same, 
and  he  has  the  same  disposing  power  over  it;  this  is 
apparent  from  Litt.  s.  56.,  and  the  commentary  upon  it, 
1  Insl.  41.  Neither  does  the  word  heirs  in  the  grant  of 
such  an  estate  alter  its  quality.  In  either  case  it  is 
simply  an  estate  of  freehold  for  life  or  lives,  and  not  an 
estate  of  inheritance,  Edward  Seymour's  case  (a).  An 
estate  to  A.  and  his  heirs  has  sometimes  been  termed 
a    descendible    freehold ;    but   that    description   of   it 
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Doev.  Luxt(m{a)  Lord  Kenyan  says  that  such  estates        1828. 
have  been  improperly  termed  descendible  freeholds,  and       — — 

Dor  denu 

in  Ripley  v.  Waterworth  Lord  Eldon  expressed  a  similar         Jxrr 

ogaifut 

opinion.     If  then  neither  the  quantity  nor  quality  of  the      Roumoir. 
'  estate  granted  to  T.  Damon  was  altered  by  the  introduc- 
tion of  the  word  heirs  into  the  grant,  the  only  effect  of  it 
was  to  appoint  a  special  occupant  to  take  on  the  death 
of  the  grantee,  provided  he  died  without  disposing  of  the 
estate.     It  cannot  be  contended  that  the  estate,  because 
created   subject  to   special   occupancy,  could  only  be 
devised  subject  to  special  occupancy,  for  then  even  had 
the  testator  devised  ^^  all  his  estate "  in  the  lands  in 
question  (words  sufficient  to  pass  a  fee),  that  would  not 
have  sufficed  to  give  this  estate  pur  auter  vie,  because 
the  devisee  would  not  have  taken  it,   subject  to  special 
occupancy,  but  on  her  death  it  would  have  gone  to  her 
executor,  as  assets  under  the  statute,  and  the  surplus 
would,  after  payment  of  debts,  have  been  distributed 
amongst  the  next  of  kin.     Upon  principle,  therefore, 
the  defendants  are  entided  to  a  decision  in  their  favour ; 
and  there  are  two  cases  expressly  in  point  for  them, 
Williams  v.  Jekyl  and  Campbell  v.  Sandys.    In  the  former,  a 
freehold  lease  for  three  lives  was  granted  to  Elizabeth  El- 
liottf  her  executors,  administrators,  and  assigns.     She,  for 
valuable  consideration,  made  an  assignment  of  the  pre- 
mises, and  of  her  right,  title,  and  interest  in  and  to  the 
same,  to  a  trustee  to  the  use  of  her  son  J,  JV>j  for  and 
daring  the  term  of  his  natural  life,  and  from  and  after 
-liis  decease  to  the  use  of  his  issue  lawfully  begotten,  and 
for  the  want  of  such  issue  to  the  use  of  E.  L.y  her  exe- 
cutors and  administrators,   during  the  residue  of  the 

(a)  6  7.  R.  291. 

term. 
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term.  J.  W.  had  a  son,  and  Lord  Hardwicke  decided 
that  the  word  issue  there  meant  children,  and  that  the 
son  of  J".  W.  took  thewboJe  estate;  and  he  concludes  his 
judgment  by  saying)  "  I  have  no  doubt  at  all,  but  if  it 
had  been  a  plain  assignment  by  her  during  the  term  to  ■ 
J,  fV.,  without  saying  uiore,  he  would  have  the  whole  in 
him."  That  is  a  direct  authority  that  a  simple  assign- 
ment of  an  estate,  pur  autre  vie,  to  A.  B.  without  more, 
is  sufficient  to  take  the  whole  away  from  a  special  oc- 
cupant. Whether  tlie  special  occupant  designated  in 
the  original  grant  be  the  executor  or  beir  of  the  grantee, 
cannot  make  any  difierence  in  principle.  In  Campbell 
v.  Sandj/i,  D.  C.  being  seised  of  premises  held  by  leases 
for  three  lives  lo  him  and  his  heirs,  agreed  to  make  a 
settlement  on  his  son  John,  and  Anna  his  wife,  and  to 
assign  ihe  premises  to  the  use  of  himself  for  life,  and 
after  his  decease  to  the  use  of  John  C.  fur  life,  and  after  his 
decease  to  the  issue  of  the  said  John  and  Anna,  and  there 
Lord  Jtedesdale  held,  that  issue  meant  children,  and  that 
under  this  agreement,  the  equitable  right  to  the  absolute 
property  vested  in  the  only  chUd  otJohn  and  Anna. 


Alexander  in  reply.    In  the  case  of  Williams  v.  Jehfi, 
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Batley  J.      This   was    an    ejectment    by  devisees        IMS. 
daiming  under  the  heir  at  law  and  residuary  legatee  of 
Tkomas  Dowson,    against    the    children    of   Elizabeth 
jBobinsoHj  a  devisee  of  the  same  Thomas  Dowson,     The      Bouvtoib 
property  consisted  of  two  closes  at  Northallerton^  which 
Thomas  Dc/asson  held  under  a  lease  for  lives  from  the 
Bishop  of  Durham.     By  that  lease  the  closes  were  de- 
mised to  DowsoTiy  his  heirs  and  assigns,  for  the  life  of 
himself  and   two   other  persons,    and  the  life  of  the 
longer  liver.     By  his  y^iil' Thomas  Dauoson  devised  these 
closes  to  his  daughter  Elizabeth  Robinsons  but  tliere 
were  no  words  in  the  devise  to  shew  an  intention  in 
the  testator  to  pass  his  whole  interest,  nor  any  words  of 
limitation ;  so  that  had  the  property  been  fee-simple,  it 
is  clear  an  estate  for  life  only  would  have  passed ;  and 
the  question  is^  Whether  it  makes  any  difference  that 
the  property  is  not  fee-simple,  but  an  estate  pur  autre  vie? 
At  common  law,  as  the  original  grant  was  to  Thomas 
Dowson  and  his  heirsy  his  heirs  would  have  taken  as  special 
occupants  upon  his  death,  unless  he  had  made  an  alien- 
ation  in  his  lifetime  to  prevent  it.     Had  he  aliened  in 
his    lifetime   to   a  particular    individual,   without  any 
words  of  limitation,  or  any  thing  to  extend  that  in« 
dividnal's  estate  beyond  his  life,  his  interest  would  have 
ceased  upon  his  death.     His  representatives  would  have 
bad  no  claim;  and  unless  Dowson^  or  his  heir,  could 
have  claimed  it,  it  would  have  been  open  to  general  oc- 
cupancy.    By  the  statute  of  frauds,  29  Car.  2.  c.  S.  ^.12.9 
such  an  estate  as  this  is  devisable  in  manner  therein 
mentioned ;  and  if  no  such  devise  thereof  be  made,  it 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it  come 
to  him  as  special  occupant,  as  assets  by  descent,  as  in 
case  of  lands  in  fee-simple ;  and  if  there  be  no  special 
Vol.  VIII.  X  occupant 
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occupant  thereof,  it  shall  go  to  the  executors  or  adminis- 
trators of  the  party  that  had  the  estate  thereof  by  virtue 
Jy  of  tlie  grant,  and  shall  be  assets  in  their  hands.  Under 
this  statute  the  owner  of  an  estate,  pur  autre  vie,  may 
devise  it  to  several  in  succession,  so  as  to  designate  who 
shall  occupy  till  cestui  que  vie  dies,  and  to  leave  no  in- 
terval or.chasm  {3  P.  Wsw.  262.};  but  I  have  not  been  able 
to  meet  with  any  case  which  decides  what  shall  become 
of  it,  if  it  be  only  partially  devised,  that  is,  if  it  be  de- 
vised for  a  period  which  expires  before  the  estate  pur 
autre  vie  ends.  In  such  cases  it  must  belong  either  to 
the  representatives  of  the  devisor,  the  representatives  of 
the  devisee,  or  become  the  subject  of  general  occupancy. 
Upon  the  language  of  the  29  Car.  2.  c.  S.  s.  1 2.,  with  tlM 
legislative  explanation  it  receives  from  the  14  O.S.  f.SO. 
(.  9.,  it  seems  to  me  that  it  belongs  to  the  devisor.  Tb* 
language  of  the  29  Car.  2.  is,  that "  any  estate  pur  autre  vie 
•hall  be  devisable."  If  there  be  a  devise  which  will  pro- 
vide for  (be  occupancy  till  all  the  lives  (ail,  the  estate,  that 
is,  the  whole  estate,  will  be  devised ;  upon  a  devise  whtt^ 
mayormust  leave  a  chasm  before  all  the  lives  fail;  thertn 
only  a  partial  devise  of  the  estate,  and  as  to  the  residtn 
there  is  no  device  thereof.     If.   for  instance.  A.  have  an 
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is  not  in  terms  mentioned  whose  heir  is  contemplated,  it       1898. 
is  shewn  whose  executor  is  contemplated,  viz.  the  exe-       — - 

DoK  dem* 

cator  of  the  party  that  took  the  estate  by  virtue  of  the  Jsrr 
granti  which  must  mean  the  executor  of  the  devisor,  Rouiiaov. 
not  the  executor  of  the  devisee.  And  if  it  be  the  de- 
visor's executor  that  is  contemplated  when  execulprs  are 
meDtioQed,  it  must  be  the  devisorV  heir  that  is  con- 
templated when  the  heir  is  mentioned.  And  this  ex- 
position of  the  29  Car.  2.  is  supported  and  explained  by 
the  provision  in  the  1 4  G.  3.  c.  20.  s.  9.  The  former 
statute  bad  made  the  undevised  estate  assets  in  die  bands 
of  th#  heir,  or  of  the  executor ;  but  it  had  made  no  pro- 
vision as  to  the  residue,  where  the  estate  was  made  per- 
sonal assets.  'Xhe  14  G.  2.,  therefore,  provides  that 
estates  p^r  autre  vie,  of  which  there  shall  he  no  special 
fWCUpWt,  of  which  no  device  shall  have  been  made,  or 
ip  mtici  thereof  as  shall  not  have  been  so  devised^  shall  go, 
be  ^>plied,  and  be  distributed,  in  the  same  manner  as 
the  personal  estate  of  the  tesu^tor  or  intestate.  That 
iust»  therefore^  evidently  proceeds  upon  the  assumption 
ibat  so  much  of  an  estate  pur  autre  vie  as  is  not  subject 
to  special  occupancy,  or  has  not  been  devised,  is  to  pass 
to  tbe  executor.  In  this  case,  we  think  that  judgment 
must  be  given  for  the  lessors  of  the  plaintiff,  inasmuch  as 
QOChiDg  but  an  estate  for  the  life  of  Elizabeth  Robinson  is 
devised ;  of  so  much  of  the  estate  per  autre  vie  as  re- 
mfdoed  at  her  deatli,  there  was  no  devise,  and  that  part, 
therefore,  belonged  not  to  the  representative  of  Elizabeth 
MMnson^  but  to  the  heir  of  Thomas  Dawson  as  special 
^Kcapant,  and  not  to  bis  devisee. 

Postea  to  the  plaintiff. 
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1828. 


Doe  on  the  demise  of  Henniker  against  Watt# 
By  a  nftemoran-  TJ^JECTMENT  brought  to  recover  certain  lands  and 

dum  of  agree-  -Li               ...                            «                            riM 

ment  in  con-  premises  in   the  county  of  Somerset.     Ihe   cause 

the  rent  and  ^^s  tried  before  Btirrough  J.,  at  the  Summer  assizes  for 

hereinafter  ^he  county   of  Somerset^  1827.     It  appeared  that  the 

mentioned.^,  defendant  in  October  1825  became  tenant  to  the  lessor 

was  to  nave* 

hold,  and  oc-  Qf  ^j^g  plaintiff  of  the  premises  in  question,  under  and 

cupv,  as  on  *■                                  *■                          t                ' 

lea^,  certain  by  virtue  of  the  following  instrument,  signed   by  the 

preini  >es 

therein  spe-  defendant,  and  bearing  date  the  24th  day  of  October 

cifii-d,  ata  j        .  i     •-» 

certain  rent  per  1825:   **  Memorandum  of  agreement  made  with  George 

WM  adulated,  Wattj  bailiff,  of  the  manor  of  Chalcott^  otherwise  CaU 

ings^ouldbe  ^^^^    *"   ^'^^  county  of  Somerset.     The  said   G.  Watt^ 

included  or  jj^  consideration  of  the  rent  and  conditions  hereinafter 

leased  by  Tirtue 

of  the  agree-  mentioned,  is  to  have,  hold,  and  occupy*  as  on  lease, 

ment ;  and  it  '                       ^-^ '                          ^ 

was  further  every  part  and   parcel  of  all   that    piece  or  tract  of 

a^re.d  and  tti' 

jmii/«/,  that  turbary   land,    commonly    called    Tke  Five    Hundred 

A.  should  take^  .              •        i            •  i 

at  the  rent  AcreSy  Situate  m  the  said  manor,  which   may  now  be 

ceruin  other  i^  hand  and  disengaged  or  unlet,  for  the  term  of  twenty- 

Munemi^t  *  ^"®  years  from  Lady-day  1825,  at  the  yearly  rent  of 

{^UiT  it*wfM  ^^'  ^"  ^^^^'  payable  quarterly,  and  free  and  clear  of  all 

tiiindated  and  charffes,  rates,  and  outcjroinsfs  whatsoever :  and  is  like- 

condittonedthMX  .                                                 o        &                               » 

^.should  not  wise  to  have,  at  the  like  rent  of  55.  an  acre,  all  and  every 

assign,  transfer, 

or  underlet,  parcel  of  the  said  Five  Hundred  Acres  which  may  fall  in 

any  part  of  the 

said  lands  and  hand  and  become  unlet  between  this  time  and  the  ex- 
premises  other-  •      •          r  I          •  1                r                                                  .-11 

wise  Uian  to  his  pi ration  ot  the  said  term  oi  twenty-one  years  ;  provided 

chuiim:  *^  always,  that  the  entire  or  total  quantity  of  land  in  tbe 

Held,  that  by 

tbe  last  dausa  a  condition  was  created,  for  the  breath  of  which  the  lessor  might  maintain  an 

ejectment. 

said 
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said  Five  Hundred  Acresj  occupied  by  the  said  G.  Watt  by  1 828, 
virtue  of  this  agreement,  shall  never  exceed  100  acres  '  ~ 
in  the  whole ;  and  that  the  term  or  lease  of  all  and  every     Hkmnikk* 

afiainU 

parcel  occupied  or  possessed  under  this  agreement  shall  Watt. 
cease  or  determine  in  twenty-one  years  from  Ladj/^ay 
aforesaid.  And  it  is  stipulated  that  no  house  or  cottage, 
stable  or  other  substantial  building,  nor  any  parcel  of  land 
on  which  such  building  now  stands,  or  may  hereafter  be 
erected,  shall  be  included  in  or  leased  by  virtue  of  this 
agreement.  And  it  is  further  stipulated  and  agreed  that 
the  said  G.  Watt  shall  take  and  occupy,  at  the  rent 
aforesaid,  every  parcel  of  land  in  the  said  Five  Hundred 
Acres  as  the  same  may  fall  in  hand,  without  choice,  ex- 
ception, or  refusal,  until  the  total  quantity  amounts  to 
100  acres  as  before  mentioned.  And  also  that  G.  Watt 
shall,  on  possession,  proceed  to  cultivate  and  improve 
every  parcel  as  the  same  comes  to  his  occupation,  whe- 
ther it  be  late  or  early  in  the  said  term  of  twenty-one 
years,  in  like  manner  or  method  as  he  means  towards 
the  parcels  of  which  he  has  immediate  possession.  And, 
lastly,  it  is  stipulated  and  conditioned  that  G.  Watt  shall 
not  assign,  transfer,  underlet,  or  part  with  atij/part  or  parcel 
of  the  said  lands  or  premises  otherwise  than  to  his  wife, 
child,  or  children."  It  was  proved  that  the  defendant 
had  underlet  part  of  the  demised  premises ;  and  it  was 
insisted,  on  the  part  of  the  lessor  of  the  plaintiff,  that 
the  last  clause  in  the  agreement  operated  as  a  condition, 
and  that  the  underletting  was  a  breach  of  that  condition. 
The  learned  Judge  was  of  opinion  that  the  clause  did 
operate  as  a  condition,  but  he  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  on  that  point,  if 
the   verdict   should    be   against   him.     Tiie   defendant 
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then  gave  eome  evidence  which,  it  w&s  contended,  cl^rty 
shewed  that  the  defendant  had  underlet  with  the  know- 
ledge, and  in  some  degree  by  the  directions  of  the  lessot* 
of  the  plaintiff,  and  amounted  to  a  waiver,  if  not  to  sn 
express  licence.  The  learned  Judge  thoaght  that  the 
evidence  applied  to  other  lands  of  the  lessor's  which  the 
defendant  managed  as  his  bailiff,  and  directed  the  jury  to 
find  a  verdict  (or  the  plaintiff.  Jeremy  in  last  Michaelmas 
term  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  the  clause  prohibiting  the  defendant  from  assigning 
or  underletting  did  not  operate  as  a  condition,  but 
merely  as  a  covenant;  and,  secondly,  for  a  new  trial, 
on  the  ground  that  the  evidence  of  licence  had  not 
been  distinctly  presented  to  the  jury. 

On  a  former  day  Moodif  shewed  cause.  The  clause  in 
the  agreement,  whereby  the  tenant  was  prohibited  from 
under- letting,  is  a  condition.  The  words  "  sub  contK- 
Uone,"  "  provided  always,"  or  "  ita  quod,"  of  them* 
selves,  in  a  conveyance  of  real  property,  make  estates  upon 
condition,  Utt.  s.  328,  329.  There  are  other  words 
which,  in  such  an  instrument,  make  an  estate  upon  con- 
dition, provided  a  power  of  re-entry  is  added  to  them, , 
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estate  conditional,  as  "quod  non  licebit  dare,  vendere^        1828« 
▼el  concedere  statum   sub   pcenk  ibrisfacturae;"    and      Dojtdem. 
Lftt.  s.  S65.  shews,  that  as  to  chattels  real,  as  leases  for     ^^^^^ 
years,  a  man  may  plead  that  such   leases  were  made        W^rr, 
upon  condition,  without  shewing  any  writing  of  the  con- 
dition.    In  Plawd.  142.  it  is  said,  <*  If  a  man  make  a 
feoffment  in  fee  to  one,  ad  erudiendum  bis  son  in  an 
art,  it  is  a  condition,  because  the  words  purport  such  in* 
tent,  and,  therefore,  they  are  conditional,  although  there 
are  not  the  usual  words/'    It  may  be  urged,  that  condi- 
tions are  considered  to  be  odious  in  law,  and  that  they 
are  to  be  construed  strictly,  Co.  LitL^lSb.  Vin.  Abn 
Condition  (E  r.).     This  is  said  of  the  construction  of 
acts  alleged  to  be  forfeitures  of  admitted  conditions  to 
defeat  estates,  not  words  doubtful  whether  they  amount 
to  8  condition.     Here  there  can  be  no  doubt  that  it 
was  t1)e  intention  of  the  lessor  to  prevent  the  lessee  from 
underletting,  and  the  most  effectual  mode  of  doing  so 
was  to  make  the  lease  void  on  his  doing  such  an  act. 

The  words,  "  provided  always,  and  it  is  covenanted  and 

It. 

agreed,"  create  both  a  condition  and  a  covenant,  Co. 
Litt.  SOS  J,  Cromwers  case,  (a) 

Jeremy  contrk.  First,  this  is  only  an  agreement,  and 
not  a  deed,  and  it  is  doubtful  whether  a  condition  can 
be  reserved  upon  that  which  amounts  to  a  mere  parol 
contract;  and  although  a  lease  of  land  upon  condition 
may  be  pleaded  without  deed,  1  Roll.  Abr.  414.  8  Vin. 
Abr.  Condition  (R),  69.,  yet  an  estate  upon  condition 
cannot  The  instrument  in  this  case  contains  no  words 
of  present  demise,  but  is  only  that  the  defendant  shall 

{a)  2  Co.  270. 
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hold  "  as  on  lease."  Conditions,  the  effect  of  which  U 
to  destroy  an  estate,  being  odious  in  law,  are  to  be 
strictly  construed,  and  not  to  be  created  without  suffi- 
cient words,  Mackel  v.  DuiUon  [a).  Here,  also,  if  the 
clause  in  question  operates  as  a  condition,  all  the  pre- 
ceding clauses  must  equally  operate  as  conditions.  But 
as  the  lease  professes  to  pass  land  in  reversion  as  well 
as  in  possession,  the  condition  cannot  apply  to  the 
lands  which  the  lessee  was  to  take  in  reversion  after 
the  determination  of  the  previous  estates  for  lives,  and 
which  might  never  come  in  esse.  If  the  clause  in 
question  occurred  in  a  deed,  it  would  operate  as  a 
covenant,  but  not  as  a  condition.  Doe  d.  WUison  v. 
Pkmps{b\  and  Doe  d.  mUon  v.  AM{c).  The  proper 
words,  according  to  Lord  Coke,  20i  h.,  to  make  a  con- 
dition, are  "  sab  condiltone"  (which  is  the  most  express 
and  proper),  or  "  proviso  semper,  itaquod,  or  qund  si  con- 
tingat,"  which  last  words  always  require  something  else* 
as,  a  clause  of  re-entry,  &c.  lAtl.  s.  328.  The  words 
in  this  instrument,  "  it  is  stipulated  and  conditioned," 
must  be  construed  according  to  the  intention  of  the 
parlies  in  reference  to  the  particular  subject-matter,  and 
must  be  taken  either  as  a  covenant  or  condition,  but  not 
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is  partly  in  possession,  partly  in  reversion,  and  some        1828. 
portion  of  it  might  never  arise.     The  condition  cannot       — — 

Dos  den. 

apply  to  the  estate  in  reversion,  because  the  lessee  could      UmfNicn 

agahiM 

not  assign  or  underlet  the  lands  of  which  he  was  never  War. 
in  possession,  nor  could  the  lessor  take  advantage  of 
breaches  of  the  condition  by  parcels,  as  in  waste,  by  which 
he  may  recover  the  particular  place  wasted.  And  even  if 
the  clause  might  be  construed  either  as  a  condition  or  a 
covenant,  yet  upon  the  principle  that  words  shall  be 
construed  most  strongly  against  the  party  using  them, 
the  court  will  not  construe  it  as  a  condition,  if  by  so 
doing  it  be  repugnant  to  the  estate  granted,  or  uncertain 
as  to  the  extent  to  which  it  is  to  operate ;  and  at  all 
events  the  instrument  is  equivocal^  whether  it  passes  any 
interest  upon  which  a  condition  can  operate.  Assuming 
that  the  clause  amounts  to  a  condition,  of  the  breach  of 
which  the  lessor  might  take  advantage ;  there  was  evi- 
dence that  the  underletting  had  been  made  by  the  de- 
fimdant  with  the  knowledge  and  concurrence  of  the 
lessor ;  no  forfeiture,  therefore,  accrued ;  or  if  any  for- 
fisiture  had  been  incurred,  it  was  a  clear  waiver,  if  it 
did  not  amount  to  an  express  license  to  underlet  the 
particular  lands,  and  should  have  been  so  presented  to 
the  jury. 

Cur.  adv.  mtlt. 

Bayley  J.  This  was  an  ejectment  brought  for 
breach  of  a  condition  contained  in  an  agreement  for 
a  lease.  There  are  two  questions  ;  first.  Whether  the 
agreement  contained  a  condition  or  not?  the  second. 
Whether  the  plainti£Phad  not  destroyed  his  right  to  enter 
upon  the  lands  demised  for  the  breach  of  the  condition  ? 

becmr^ 


CASES  IK  EASTER  TERM 

because  the  act  constituting  llie  snpposed  breach  wu 
done  widi  his  concurrence.  The  Court,  at  the  time  of  tbe 
argument,  felt  that  this  question  had  not  been  submitted  to 
tbe  JDiy,  and,  thererore,  held  that  there  ought  to  be  a  nev 
tnal,  even  if  there  was  a  condition  contained  in  the  agree* 
ment.  But  if  there  was  no  ludi  condition,  then  thei« 
ought  to  be  a  nonsuit.  The  parties  stood  in  the  relation 
of  landlord  and  teaant.  There  was  an  agreement  made 
between  the  lessor  of  the  plaintiff  and  defendant, 
by  which  the  defendant,  in  consideration  of  the  reot 
and  conditions  thereinafter  mentioned,  was  to  have, 
hold,  and  occupy,  as  on  lease,  every  part  and  parcel  of 
the  turbary  land  called  The  Five  hundred  Acres,  &c.  wbidi 
Blight  then  be  underlet  or  disengaged,  for  twenty-osa 
years  from  Ladif-day  1B26,  at  the  rent  of  5s.  per  acoe, 
payable  quarterly,  clear  of  all  charges  and  outgoings 
whatsoever;  and  to  pay  the  like  rent  of  &s.  per  acre  tar 
al!  and  every  parcel  of  the  Five  hundred  Acres  which 
m^ht  &11  into  band  or  come  into  possession  before  the 
expiration  of  Uie  said  term  of  twenty-one  years.  Then 
it  was  stipulated  that  no  house,  &c.  should  be  inclnded 
in  or  leased  by  virtue  of  die  agreement ;  and  it  wm 
fiii^w  stipulated  that  tlie  said  G.  Watt  should  take  and 
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ment  is  not  und^  seal ;  and  it  has  been  said  by  the  de-        1828. 
fondant's  counsel  that  it  is  not  therefore  calculated  to 

Dos  dem. 

taise  a  condition.  Bat  the  circumstance  of  its  not  being  Himnucbji 
under  seal  is  immaterial.  A  party  who  demises  land  Waa. 
by  tfn  instrument  not  under  seal  may  introduce  a  con- 
dition into  it,  provided  be  nse  apt  and  proper  words  for 
the  ptirpose.  The  words  ^  provided  always,  sub  con- 
£tione,  tta  quod,"  used  in  a  conveyance  of  real  estate,  by 
themselves,  make  the  estate  conditional*  But  in  a  lease 
for  years  no  precise  form  of  words  is  necessary  to  make  a 
condition.  It  is  sufficient  if  it  appear  that  the  words 
Used  were  intended  to  have  the  effect  of  creating  a  con- 
dition. They  roust  be  the  words  of  the  landlord,  be- 
caose  be  is  to  impose  the  condition.  Here,  first,  the 
agreement  purports  to  be  in  consideration  of  the  rent 
and  eandHums  thereinafter  mentioned;  and  then  the 
words  **  it  is  stipulated "  occur  more  than  once ;  and 
d3ien,  in  the  last  sentence  of  the  instrument,  come  the 
words,  *<  it  is  lastly  stipulated  and  conditioned,  that  fValt 
shall  not  assign,  transfer,  underlet,  or  part  with  any 
part  of  the  lands,  otherwise  than  to  his  wife  or  children.^ 
These  words  are  clearly  introduced  into  the  instrument 
on  the  part  of  the  lessor,  for  they  are  for  his  benefit 
The  word  conditioned  is  fairly  a  word  of  condition.  In 
pleading,  a  bond  is  stated  to  be  conditioned  for  payment 
of  money.  It  is  said  that  the  word  stipulated  and  the 
word  conditioned^  being  used  together,  have  the  same 
meaning,  and  import  a  covenant,  and  not  a  condition ; 
bat  there  are  several  authorities  which  shew  that  if 
words  both  of  covenant  and  condition  are  used  in  the 
same  instrument,  they  both  shall  operate.  If  the  word 
stipukUed  import  a  covenant,  it  will  operate  as  such ;  and 

if 
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1896.        if  tbe  word  conditioned  import  a  condition,  it  must  also 

■  -  operate.     In  Simpson  v.   TiUereU{a),   one  Benbaw  let 

HuiMtui      the  land  to  the   defendant  proviso  semper  and  it  was 

WtM.  further  covenanted  that  the  lessee  should  not  assiga 
except  to  the  lessor.  These  words  were  held  to  create 
a  condition ;  because  it  was  a  general  rule  that  where  a 
proviso  is  that  the  lessee  shall  perform  or  not  perform  a 
thing,  and  no  penalty  to  it,  this  is  a  condition,  other- 
wise it  is  void;  but  if  a  penalty  is  annexed,  it  is  other- 
wise. So  in  TAe  Earl  of  Pembroke  v.  Sir  H.  BerkeUj/(b), 
where  there  was  a  grant  of  a  walk  in  a  forest,  "  pro- 
vided also,  and  the  said  grantee  dolh  covenant  not  to 
fell  or  cut  any  wood  but  for  necessary  browse,"  and 
the  heir  of  the  grantee  cut  down  four  onks,  the  question 
was,  Whether  this  was  a  condition  or  a  covenant  ?  Gtrmdif 
and  Clench  thought  it  was  a  covenant  only,  but  Popkam 
and  Fenner  thonght  it  was  a  condition ;  and  afterwards, 
upon  a  conference  amongst  all  the  justices  of  England^ 
it  was  held  by  the  greater  part  of  them  to  be  a  con- 
dition. In  Harrington  v.  Wise{c\  where  the  words 
were,  "  it  is  covenanted  and  agreed  between  the  parties 
that  Hairinglon  doth  let  the  lands  for  five  years,  pr(^ 
vided  alvsatfs,    that    Wise  shall   pay   to   the   defendant 
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hath  bnt  an  estate  on  condition.     Lord  Cokcy  in  com-        1828. 
menting  on  that  section  in  Co.  LitL  208  i,  says,  So  it        

•    'c  i_»j  1*11  f  Doi  dem* 

18  if  a  man  by  indenture  letteth  land  for  years ;  provided  Hsknikxr 
always,  and  it  is  covenanted  and  agreed  between  the  Watt. 
said  parties  that  the  lessee  shall  not  alien ;  and  it  was 
adjudged  that  this  was  a  condition  by  force  of  the  pro- 
viso, and  a  covenant  by  force  of  the  other  words.  We 
are  of  opinion,  therefore,  that  by  the  last  clause  of  the 
instrument  in  question  a  condition  was  created;  and 
that  being  so,  the  rule  for  a  nonsuit  cannot  be  made 
absolute.  But  we  think  the  rule  should  be  absolute  for 
a  new  trial,  because  there  was  evidence  to  shew  that 
the  land  was  underlet  by  the  defendant  w4th  the  consent 
and  express  licence  of  the  lessor,  and  that  evidence  was 
not  submitted  to  the  jury. 

Rule  absolute  for  a  new  trial. 


Whytt  against  M^Intosh  and  Others. 

THE  defendant  in  this  case  obtained  a  mandamus  for  Where  m  do- 

,  .       .  /•      .^  •       -r  J'         rr«i_        1   •  fendant  obtaini 

the  exammation  of  witnesses  m  India.     1  he  plain-  ^  mandamut 

tiff  cross-examined  those  witnesses,  but  did  not  examine  ^  ^  ^  ^^'  f^ 

any  witnesses  in  chief  under  the  mandamus.     At  the  ^H^y^^r^^ 

trial  in  this  Court  the  depositions  were  read ;  and  the  **>?  pUintiff, 

^  gaining  the 

plaintiff  havinff  obtained  a  verdict,  the  Master,  on  the  cause,  is  en- 

'^  ^  ^  .  J  .  titled  to  the 

taxation  of  costs,  allowed  him  the  expense  incurred  in  costs  of  cron- 

.  .  .      r  J'  examining 

cross-examming  the  witnesses  m  India*  those  witnesict. 


Joshua 
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1828.  Joshua  Evans  obtained  a  rule  to  shew  cause  wliy  the 

~  Master  should  not  review  hia  taxation;  against  which,  in 

«aiu«t        EtaUr  terra, 

Wightman  shewed  cause.  The  statute  1 3  G.  S.  c.  6S. 
t.  44.,  which  gives  this  Court  power  to  issue  writs  of 
mandauiDs  for  the  examination  of  witnesses  itt  India, 
assumes  that  it  confers  a  beneflt  on  the  parly  applying 
for  the  writ.  It  would,  therefore,  be  very  unjust  if  the 
opposite  party  should,  as  to  ibe  costs,  be  placed  in  « 
worse  situation  than  if  the  witnesses  had  been  brought 
here.  If  the  act  had  not  passed,  and  the  witnesses  had 
been  brought  here,  the  plaintiff  gaining  tlie  cause  would 
have  had  his  costs.  By  means  of  the  writ,  the  defendant 
has  had  the  benefit  of  the  testimony  of  his  witnesses 
without  the  expense  of  bringing  them,  which  is  a  suffi- 
cient reason  why  the  plaintiff  should  not  have  to  bear 
the  expense  of  sending  out  to  India  to  cross-examine 
those  witnesses.  The  plaintiff  was  not  a  consenting 
party  to  the  writ;  the  case,  therefore,  differs  from 
Stephens  y,  Crichton{a),  which  was  a  case  of  examination 
upon  interrogatories  that  being,  as  Lord  ElleJtiorougA 
observed,  "  a  matter  of  indulgence  and  consent." 
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would  have  been  entitled  to  the  costs  of  the  examination  1828. 
of  his  witnesses  in  chief.  The  question  is,  therefore,  of 
no  small  importance.  The  plainti£P  was  at  liberty  to  ty?»inMi 
sue  in  India ;  and  if  he  prefers  bringing  his  action  in 
JEnglandf  and  on  that  account  is  put  to  greater  expense, 
he  has  no  cause  for  complaint.  In  courts  of  equity  the 
commission  to  examine  witnesses  abroad  issues  in  in- 
vitum,  and  the  party  asking  it  is  compelled  to  pay  the 
costs ;  but  the  expense  of  cross-examination  is  never- 
theless borne  by  the  party  making  it.  Here  the  plaintiff 
might  have  opposed  the  writ,  and  asked  the  Court  to 
impose  terms  as  to  the  costs.  All  costs  in  actions  are 
given  by  act  of  parliament,  and  they  cannot  be  treated 
as  costs  in  the  cause  unless  the  successful  party  is  en- 
titled to  them,  whichever  that  may  be. 

Cur.  adv.  vuU. 

On  a  subsequent  day,  in  Easter  term,  the  judgment  of 
the  Court  was  delivered  by 

Lord  Tenterden  C.  J.  We  have  considered  of  this 
matter,  and  are  of  opinion  that  the  rule  for  a  review 
of  the  Master's  taxation  must  be  discharged.  It  was 
urged  that  it  has  not  been  usual  to  allow  such  costs  as 
those  now  claimed ;  but  if  the  plaintiff  be  entitled  to  them 
that  is  not  a  sufficient  reason  for  now  withholding  the 
allowance.  The  Court  had  no  power  to  refuse  the  majji- 
damus.  The  defendant  had  a  right  to  demand  it  under 
the  statute  1 3  6.  3.  c.  63. ;  but  that  statute  is  silent  as  to 
the  costs  of  such  a  proceeding;  it  is,  therefore,  in  the 
breast  of  the  Court  to  say  whether  the  costs  in  question 
ought  or  ought  not  to  be  allowed.  Now  the  defendant 
having  obtained  a  mandamus  to  examine  witnesses  on 

his 
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his  behalf,  it  was  just  that  the  plaintiff  should  have  aa 
opportunity  of  cross-examining  them,  and  that  he  should 
be  reimbursed  the  expense  incurred  in  so  doing.  On 
this  ground  it  seems  to  us  that  the  Master  did  riglit  io 
taxing  those  costs  for  the  plaintiff 

Rule  discharged. 


END    OF   £A8T£R   TERU. 
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Court  of  KING»s  BENCH, 


IN 


Trinity  Term^ 


In  the  Ninth  Year  of  the  Reign  of  George  IV. 


The  King  against  Robert  Brooks.  ^^'^^ 

^  June  6tb. 

IN  last  Hilary  term  a  rule  was  obtained  at  the  in-  Where m party 
had  been  sworn 

Stance  of  one  Payne^  a  burgess  of  Wells^  calling  upon  into,  and  bad 
Bjobert  Brooks  to  shew  cause  why  an  information  in  the  porate  oflSce  for 
nature  of  quo  warranto  should  not  be  filed  against  him  ^^  ^jj^  "* 
for  usurping  the  office  of  a  master  of  the  city  of  Wells.  ^ercUe'of*Seir 
The  rule  was  granted  on  two  grounds:  first,  that  he  di«cretion, and 

"  o  '  without  decid- 

was  unduly  elected,  there  not  having  been  a  sufficient  >"?  whether  he 

was  protected 

number  of  electors  present ;  secondly,  that  he  had  not  by  the  32  g.  3. 
been  sworn  in.     By  the  affidavits  it  was  stated,  that  by  to  grant  a  quo 
the  governing  charter  of  the  corporation  of  the  city  of  formation 
Wells  it  was  provided  that  there  should  be  one  mayor  2f"grounTof " 
and  twenty-three   capital  burgesses   who  should  be  a  ^n^'JjUn"f 
common  council,  and  that  of  those  twenty-three  seven  *^^*'^^***  ^"^ 
Vol.  VIII.  Y  should  ^     ^' 


Th*  KiNQ 
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should  be  masters ;  that  vacancies  in  the  office  of 
masters  were  to  be  filled  up  by  election  out  of  the 
capital  burgesses,  by  the  residue  of  the  capital  bar> 
gesses,  or  the  greater  part  of  them,  and  that  the  new 
master  should  take  aa  oath  of  office  before  the  mayor, 
recorder,  and  six  other  of  the  capital  burgesses.  And 
they  further  stated,  that  on  the  6th  of  J»/j/  1821, 
R.  Brooks  was  elected  a  master  at  a  meeting  where 
the  mayor,  three  masters,  and  seven  capital  burgesses 
only  were  present  That  the  recorder  was  not  present 
there  or  at  any  time  when  the  oath  prescribed  by  the 
charier  was  administered  to  R.  Brooii. 

The  affidavits  in  answer  stated  that  R.  Brooks  was 
sworn  in  on  the  13lb  of  ^i^^^  1821,  and  had  ever 
since  exercised  the  office  of  a  master  of  the  city  of 
JVells. 

It  was  afterwords  referred  to  the  master  of  the  crown 
office  to  enquire  whether  R.  Brooks  was  sworn  into  the 
said  office  or  nut,  and  how  he  was  so  sworn. 

The  master  now  reported  that  *'  R.  Brooks  was  sworn 
in  on  the  ISth  of  August  1821,  not  before  the  recorder 
of  the  borough,  but  at  a  convocation  or  meeting  that 
was  held  at  the  town-hall  of  the  mayor,  masters,  ftiid 


B  HOOKS. 
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question,  six  years  or  more  before  the  exhibiting  of  such        1828. 
informationy  such  six  years  to  be  reckoned  and  computed       '    "" 

^  .  The  Khio 

from  the  day  on  which  such  defendant  so  pleading  was  againu 
actually  admitted  and  sworn  into  such  office  or  franchise.'' 
The  object  of  the  statute  appears  to  have  been  to  remedy 
an  irr^ular  election ;  and  hitherto  it  has  been  confined 
to  that.  There  is  no  case  where  it  has  been  held  ap- 
filicable  to  an  undue  swearing  in.  Swearing  in  before 
the  wrong  officer  cannot  be  considered  as  a  compliance 
with  the  charter ;  the  party,  therefore,  must  be  treated 
as  not  sworn  in ;  and  if  so,  the  statute  cannot  protect 
him,  for  the  six  years  are  to  be  computed  from  the 
swearing  in.  Again,  by  the  stat*  55G.S.  c.  184.,  a 
stamp  is  imposed  upon  the  admission  to  a  corporate 
office,  and  it  does  not  appear  that  Brooks  was  admitted* 

Lord  Tenterden  C.  J.  As  this  gentleman  has  been 
in  thJe  actual  exercise  of  the  office  in  question  for  more 
than  six  years,  I  think  we  shall  best  exercise  our  dis- 
cretioQ  in  giving  effect  to  the  spirit  of  the  statute  32  G.  S. 
a  S^.  by  refusing  to  interfere.  It  is  not  necessary  to 
give  any  opinion  as  to  the  construction  of  that  part  of 
the  statute  which  speaks  of  *^  actually  swearing  in,"  for 
th^  Court  is  not  bound  to  interfere  at  the  instance  of  an 
individual ;  and  as  it  was  clearly  the  intention  of  the 
legislature  that  six  years'  enjoyment  of  a  corporate  office 
should  secure  the  possession  of  it,  I  think  we  ought  not 
to  interfere. 

Rule  discharged. 

TaunUm  and  Campbell  were  to  have  opposed  the  rule. 


Y  2 
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1828. 


snturday,  Grimman  affamst  Legge. 

June  7th.  ^ 

A.  demised  to      A  SSUMPSIT  for  use  and  occupation.    Plea,  general 

B.  the  first  and  i  A  /^    t 

second  floor  of  issue.     At  the  trial  before  Lord  Tentcrden  C«  J.,  at 

year,  at  a  rent  the  Middlesex  Sittings  after  last  term,  it  appeared  that  in 
teHyl'^'^DllrinR   October  1826,  the  plaintifF  agreed  to  let  to  the  defeqd^nt 

ter"IZI  d\"'  *'"''  ^  y^^*'  ^^^^  ^'^^  2^*  ^^  December  following,,  ^t  ^,?»ut 
pute  arising  of  50/.,  payable  quarterly,  the  first  and  second  floou.qf  a 
parties,  B.  told  house   in    York  Street.    Bt^anstone  Square,.    The,  .dfi- 

ji.  that  she  ^  ^   ^  -^       »  . 

would  quit  im-  fendant  entered  at  Christmas,  and  paid  a  xjuorter'^i.rent 

mediately.  The 

latter  answered,  on  the  25th  of  March  1827.  In  April. a  dispute  hnitiDg 
when  she  pleas,  taken  place  between  the  plaintifF  and  defendant,  the  lat- 
and  ^.accepted  ^^^  ^^^^  ^^®  would  quit.   The  plaintiff  said  she  xnightgo 

irS?ments:   ^*^«"   ^'^^  P'^^^'    »"^   ^^  ^^^"'^   ^^  g'^  tO,  I  get  M  of 

Held,  that  A.     j^gj.^     ^he  defendant  beffan  to  remove  her  furAitpre  pn 

could  neither  ° 

recover  the        the  following  day,  and  continued  removing  it  fpriithpee 

rent,  which,  by  o       ^  o  .  .  . 

Tirtueofthe      days.     On  the  19th  of  April  she  delivered  the  key^  of 

original  con- 
tract, would       the  rooms  to  the  plaintiff,  and  he  accepted  tbeq),,  Upon 

have  become  ^^ 

due  at  the  ex.  this  Lord  Tenterden  told  the  jury  tliat  the  d^fen^^t 
cunwrquarterj  ^'^^  '^^"^^^  ^^  P^Y  ^he  quarterns  rent  due  ^  ipji/d^pm* 
ratju'^or  The  "^^^  1826,  unless  there  was  an  agreement  betwc^en.  (be 
actual  occupa-    plaintiff  and  defendant  that  the  latter  should  qui|  with- 

tion  or  tlie  pre-  *  * 

mises  for  any     out  paying  any  rent,  and  he  directed  them  to  find  for 

period  short  of  t^  J     t>       J  ^ 

the  quarter.        the  defendant  if  they  thought  from  the  evidence  that 

such  an  agreement  was  made  between  the  parties.    The 
jury  having  foupd  a  verdict  for  the  defendant, 


Campbell  now  moved  for  a  new  trial.     Assuming  that 
there  was  evidence  of  a  license  given  by  the  landlord 

to 
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to  the  tenant  to  quit,  Molleit  y.  Brayne{a)  shews  that         1828. 
the  landlord  is  entitled  to  recover  the  whole  quarter's       ^ 

*  Grimman 

rent.    There  the  landlord,  having  had  a  dispute  with  his        f^goina 

°  «       Leoue. 

tenant,  told  him  that  he  might  quit  when  he  pleased ; 
and  the  tenant  accordingly  quitted  in  the  middle  of  the 
quarter:  it  was  held  that  the  landlord  was  entitled  to 
recovw  in  an  action  for  use  and  occupation  for  the 
whole  quarter,  on  the  ground  that  a  tenancy  from  year 
to  year  created  by  parol,  cannot  be  determined  by  a 
parol  license  from  the  landlord  to  quit  in  the  middle  of 
a  quarter,  and  the  tenant's  quitting  the  premises  ac- 
cordingly,  because   there  is  a  subsisting  term  in  the 
preniTses,  which  cannot  be  surrendered  except  by  deed 
or  rfot^'  Jn  writing,  or  by  act  and  operation  of  law. 
[^BaytepJ.     There  the  plaintiff  did  not  accept  possession 
of  the  demised  premises.     A  parol  license  to  quit  will 
not" of  itself  operate  as  a  surrender  of  the  tenant's  in- 
terest.    But  where  the  tenant  gives  up  possession  in 
pursuance  of  such  a  license,  and  the  landlord  accepts  it, 
the  license,  coupled  with  the  fact  of  the  change  of  pos- 
session, operates  as  a  surrender  by  act  and  operation  of 
law,  and  the  landlord  cannot  recover  any  rent  which 
bccbmes  due  after  his  acceptance  of  the  possession.] 
According  to  Whitehead  v.  Clifford  {b)j  the  landlord  could 
not  recover  the  whole  quarter's  rent;  but  unless  that 
which  took  place  between  the  parties  amounted  to  an 
eviction,  the  plaintiff  must  be  entitled  to  rent  pro  rata. 
\^Holroyd  J.    Where,  by  express  contract,  rent  is  re- 
served, payable  quarterly,  the  landlord  cannot  recover 
a  proportionable  part  of  the  rent  for  the  occupation  of 
his  premises  for  any  period  less  than  a  quarter.]     If 

(a)  2  Campb,  103.  (b)  5  Tnunt.  518. 

Y  3  the 


Lkooc* 
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1828.        the  delivering  up  the  keys  by  the   plaintiiF,  and  the 
^  acceptance  of  them  by  the  defendant,  was  a  surrender 

Grimmak  ^  . 

agaitut  by  act  and  operation  of  law,  the  express  promise  to  pky 
the  rent  at  the  end  of  every  quarter  was  at  an  end,  and 
then  a  promise  to  pay  pro  rata  may  be  implied. 

Lord  Tenterden  C.  J.  There  was  an  express  cdn- 
tract  to  pay  a  quarter's  rent  at  Midsummer;  before  that 
time  arrived,  some  dispute  arose  between  the  pardes. 
The  tenant  said  to  the  landlord,  I  shall  quit;  and  the 
latter  said,  you  may  do  so,  and  I  shall  be  glad  to  get  rid 
of  you.  The  defendant  then  removed  her  furniture,  and 
sent  the  keys  of  the  rooms  to  the  plain  tifi^  and  he  accepted 
them.  I  thought  that  the  jury  might  presume  that  the 
original  contract  between  the  parties  was  rescinded. 

Bayley  J.  Whitehead  v.  Clifford  [a)  shews  that  the 
plaintiff  cannot  recover  the  rent  for  the  whole  quartier. 
But  then  it  is  said  he  is  entitled  to  recover  rent  pro  rata 
for  so  long  a  time  as  the  defendant  occupied  the  pre- 
mises. Where  there  is  an  express  contract  between  the 
parties,  none  can  be  implied.  The  plaintiff,  therefore, 
having  destroyed  his  right  to  recover  the  rent  according 
to  the  contract,  has  destroyed  it  altogether.  Where  a 
party  by  agreement  engaged  to  pay  freight  on  arrival  at 
a  specified  port,  and  the  ship  never  arrived  at  that  port^ 
but  landed  her  cargo  at  an  intermediate  point,  atid  ft  Was 
accepted  by  the  freighter :  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover  a  proportionable  part  of  the 
freight  for  such  part  of  the  voyage  as  the  ship  peffoi'med ; 
because  where  there  is  an  express  contract,  the  law  will 

(a)  5  Taunt.  518. 

not 
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not  imply  one  (a).     So  in  this  case,  the  parties  having       1828. 

entered  into  an  express  contract,  by  which  the  rent 

was  to  be  paid  quarterly,   I  think  the  law  will  not       ^^^ 

imply  a  contract  to  pay  rent  for  any  period  less  than  a 

quarter* 

Rule  refused. 

(a)  Cook  V.  Jennings,  7  T.  R,  SSI, 


JjMQQM, 


The  King  against  The  Justices  of  Berwick-  ^U^^» 

DPON-TWEED. 

BY  charter  recidn£r  that  the  borouirh  of  Berwick^  Ante  In  the 
^  °  nature  of  m 

upom^TxDeed   was    an    ancient  borough,    and    the  county  rmte 

may  be  lericd 

mayor,  bailiffs,  and  burgesses  thereof  an  ancient  cor-  in  Benmck- 
poradoo.  King  James  the  First  granted  that  the  said  tiiatbeinga 
bopough  should  be  and  remain  a  free  borough,  and  that  L^^o'the'com- 
thc  men  of  tlie  borough  should  be  free  burgesses,  and  IJ^^'of  «iy* 
ikaC  die  mayor,  bailiffs,  and  burgesses  of  the  borough  ^^^ '?  ^^^ 
•hovld  be  a  body  corporate,  by  the  name  of  the  mayor,  having  contri. 

buted  to  a  rate 

{iaiii£fs,  and  burgesses  of  the  borough  of  Berwick-upon"  made  for  any 

m  '  «        ,     .  county,  al- 

Tweedj  with  power  to  make  bye-laws  for  their  govern-  tbou^b  it  does 
ment,  and  impose  fines  for  breach  of  those  bye-laws;  tbebodyof 
that  A  coroner  should  be  appointed  by  the  mayor,  bailiffs,  ^untj%  and  al- 
and burgesses  to  do  and  execute  every  thing  which  h^^em^been* 
heloneed  to  the  oflSce  of  coroner ;  and  that  they  should  i«v»ed  there  be- 

**  '  'f  fore,  the  corpo- 

■be  partakers  of  all  assessments  and  charcres  with  the  '•^'on  having 

■^  °  defrayed  out  of 

Beat  of  the  burgesses  of  the  borough,  as  often  as  the  their  own  fundi 

.        the  charget  to 

borough  should  be  taxed  for  the  good  state  and  mam-  which  the  tums 
tenance  thereof;   that  the  inhabitants  not  being  bur-  county  rate  are 
geases,  nor  free  of  the  borough,  should  be  partakers  in  ***** * 
all  assessments  and  charges  in  the  borough  reasonably 

Y  4  made 
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1828.  made  for  the  state  and  maintenaoce  thereof;  that  the 
^^  1^^  mayor,  bailiffs,  burgesses,  and  their  successors,  or  the 
'J^'  ,  greater  part  of  them,  for  the  necessity  and  good  of  the 
-BiKwicc'  borough,  the  goods  and  chattels  of  the  burgesses,  and  of 
all  other  inhabitants  of  the  borough  and  liberties  thereof 
as  to  them  should  geeiti  best,  should  reasonably  tax, 
and  taxation  and  tallage  impose,  and  the  same  taxation 
and  tallage  levy  and  cause  to  be  levied  aa  before  in  the 
borough  used  and  accustomed  without  hinderance  of  the 
said  king;  that  all  sums  of  money  arising  by  these  taxes 
should  be  to  the  use  of  the  chambers  of  the  borough  for 
the  necessity,  profit,  and  public  good  of  the  borough. 
The  king  then  granted  that  the  mayor,  bailiffs,  and 
burgesses  might  have  within  the  borough  a  prison  or 
gaol  for  the  keeping  of  all  prisoners  committed  within 
the  borough  or  liberties;  that  the  mayor  of  the.bonHigb 
for  the  ijme  being,  and  the  recorder,  and  such  burgessea 
or  aldermen  as  had  sustained  the  office  of  mayor  should 
be  his  mf^esty's  justicea  to  keep  the  peace  wUhio  the 
borough,  liberties,  and  precincts ;  and  that  they  should 
have  power  to  enquire,  hear,  and  determine  within,  tbe 
boroughi  8cc.  all  manner  of  felonies,  murders,.  &C  mis- 
deeds, causes,  and  articles  which  did  belong  otmi^at 
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mitted  within  the  borough,  or  before  the  mayori  re-        1828. 
oorder,  and  bailiffs  in  the  court  of  the  borough,  and      ,^ 

,  Toe  Kmo 

before  the  mayor,  recorder,  and  the  said  aldermen,  or        of^amai 

The  JustioM  of 

any  three  or  more  of  them,  as  justices  of  the  peace  or  of     Bsawics- 
gaol  delivery  within  the  borough ;  and  further,  all  the 
seigniory,  manor,  borough,  town,  and  sock  of  Berwick" 
upori'Tweedj  with  all  and  singular  their  rights,  members, 
and  appurtenances,  and  all  houses,  &c.  within  the  said 
seigniory,  manor,  borough,  town,  and  sock  being,  and 
also  certam  lands  and  fields  to  the  borough  adjoining 
(there  .described),  to  have  and  hold  the  said  seigniory, 
&C.  and'aH  other  and  singular  the  premises  granted 
by  the  charter,  with   all  their  appurtenances,  to  the 
mayoT)   haitifi^,   and   burgesses,  and   their  successors, 
to  the  only  proper  use  and  behoof  of  the  said  mayor, 
bailiffil^'  and  burgesses  of  the  said  borough,  and  their 
auccaeiaors  in  fee  for  ever,  yielding  to  the  king  yearly 
fiir  the  seigniory,  &c.  20/.     The  charter  was  accepted 
by  the  corpomtion.     The  seigniory,  &c.  so  granted  still 
remains  the  property  of  the  mayor,  bailiffs,  and  bur- 
gesses; the  annual  revenue  arising  from  the  seigniory, 
-&C.  amounts  to  12,000/.,  more  than  one  half  of  that 
siuit  is   annually   divided  among  the  burgesses,   and 
widows  of  bui]ges8es,  resident  in  the  borough,  for  their 
individual  use  and  benefit.      Besides  paying  all  the 
chai^ges  and  expenses  borne  by  the  mayor,  bailiffs,  and 
burgesses,  their  revenue  is  more  than  sufiicient  to  pay 
-all  the  sums  which  in  the  borough  would  be  payable  by 
and  out  of  a  rate  in  the  nature  of  a  county  rate,  if  such 
a  rate  could  be  legally  made  and  established  in  the 
borough.     The  borough  and  its  liberties  are  bounded 
on  the  south  by  the  river  Tweedy  on  the  east  by  the 

Gcrtnan 
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18S8.        German  ocean,  and  on  the  north  by  that  part  of  the 
Hit  Kim      United  Kingdom  called  Scotland.     It  did  formerly  lie 

The  Juui^  of  ^''^'i  SctHlatid,  and  constituted  one  of  the  rojiil 
Biawict-  boroughs  of  that  kingdom.  It  never  did  lie  within  any 
county  in  England,  and  is  not  now  nor  ever  was  a 
county  of  itself.  No  rate  in  the  nature  of  a  coon^ 
rate  was  ever  assessed  or  levied  within  the  borough 
before  the  year  1828.  At  a  court  of  quarter  sessions, 
held  on  the  fiSth  of  April  in  that  year,  an  order  woa 
made  that  a  rate  or  assessment  should  be  made  upon 
the  borough  in  the  n^ure  of  a  county  rate,  and  that 
I5<M.  should  be  levied  for  and  towards  such  a  rate. 
The  justices  issued  their  warrant  on  the  30th  of  AprS 
to  the  high  constable  of  the  borough,  commanding 
him  to  issue  his  warrant  to  the  churchwardens  and 
overseors  of  the  poor  of  the  parish  of  Be/vxck-upoH- 
Tvxed  within  his  district,  commanding  them  witfais 
thirty  days  alter  die  receipt  of  the  warrant,  to  pay  to 
him  the  sum  of  IBOl.  so  charged  and  assessed  upon  tbe 
said  parish ;  and  that  upon  receipt  of  the  same,  the  wd 
high  constable  should  at  or  before  the  next  quarter  se»- 
»ons  pay  the  same  into  the  hands  of  W.  P.,  the  treasinW 
appointed  to  receive  the  same.   The  borouj^h  and  parish 
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Certain  statutes  in  that  case  made  and  provided.     Tbe       18^. 
bridge  over  the  Tweedy  at  Berwick^  is  kept  in  repair      -^   .. 
by  the  corporation  by  virtue  of  a  contract  with  govern-        aipdntt 

Tht  Josticii  of 

liient,  under  which  the  corporation  annually  receive  Bt»wic»- 
lOOZ.  The  corporation  have  always  paid  the  following 
cbai^ges  which  in  England  are  usually  paid  out  of  the 
ooniity  rate,  namely,  the  gaoler's  salary,  and  the  ex*- 
jpenses  of  erecting  and  repairing  the  gaol  of  Berwieky 
tad  of  maintaining  the  prisoners  therein ;  the  expenses 
attending  the  execution  of  felons ;  the  expenses  of  con- 
H^ejring  convicts  to  the  place  appointed  by  his  majesty's 
'ied'etary  of  state  in  order  to  transportation,  and  of  pro- 
Vidiiig  the  standard  weights  and  measures. 

A  rule  nisi  had  been  obtained  for  removing  into  this 
Court  the  order  of  sessions  for  making  the  rate  in  the 
nature  of  a  county  rate,  and  the  warrant  directed  to  the 
h^  constable  to  cause  the  same  to  be  levied,  u^n  the 
j^atid  that  the  justices  of  Berwick-upon-'Tweed  bad  no 
power  to  make  such  a  rate,  inasmuch  as  the  statute 
S5  6.3.  r.  51.  s.  24.  applied  to  such  boroughs  only  to 
fie  wfthin  the  body  of  some  English  county ;  and,  se- 
'condly,  that  even  if  Berwick  were  within  the  words  of 
the  tict,  it  was  not  within  the  intent  of  the  legislature^  in- 
asmdch  as  it  had  large  revenues  of  its  own,  part  of  which 
fad  at  all  times  been  applied  to  those  purposes  to  which 
'a  county  rate  is  usually  applied ;  and  even  if  they  were 
inimfficient,  the  corporation  had,  by  charter,  a  power  of 
tsxSng  the  inhabitants. 

F.  Pollock  and  Ingham  now  shewed  cftuse.  As  to 
the  first  point,  it  is  true  that  Berwick  is  not  within  any 
English  county;  but  it  satisfies  every  material  requisite 
of  the  act     It  is  a  part  of  the  realm  of  England,  Bex  v. 

Cowlef 
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1828.  C(mle{a)j  and  is  declared  by  statute  20  G.  2.  c.  42.  5. 3.  to 

,j^^"]j^  be  comprehended  "  in  all  cases  where  the  kingdom  of 

asainst  England  is  mentioned  in  any  act  of  parliament."     It  has 

Berwick-  a  separate  commission  of  the  peace,  and  is  not  liable  to 

UPOK-TWUO. 

any  county  rate.  These  circumstances  are  said  by  Le 
Blanc  J.  in  Weatherhead  v.  Drevcry  {b\  to  be  all  that  are 
necessary  to  bring  a  place  within  the  13  G.  2.  c.  18.  5. 7.f 
which  extends  the  power  of  making  a  county  rate  to 
the  justices  in  all  places  therein  mentioned.  By  the 
statute  5  ii  6  W.  S^Jd.  c.  11.,  made  perpetual  by 
8  &  9  JV.3.C.  83.,  every  defendant  removing  an  indict- 
ment for  a  misdemeanor  from  the  court  of  quarter 
sessions  is  required  to  enter  into  a  recognizance,  con- 
ditioned to  try  the  issue  joined  in  the  indictment  at  the 
next  assizes  for  the  county  wherein  the  said  indictment 
was  found.  Now  it  has  always  been  the  practice  for  the 
defendant,  removing  an  indictment  from  the  quarter 
sessions  of  Berwick^  to  enter  into  a  recognizance  to  try 
the  issue  at  the  assizes  for  Northumberland ;  and  Berwick 
has,  therefore,  for  the  purposes  of  that  act,  been  taken 
to  be  within  the  county  of  Northumberland.  James  v. 
Green  (c)  and  Weatherhead  v.  Drewri^  (d)  shew  that  there 
is  no  ground  for  the  objection,  that  the  revenues  of  the 
corporation  should  have  been  applied  to  defray  those 
expenses  for  which  the  rate  in  question  was  imposed. 
The  facts  in  this  case  are  stronger  in  favour  of  the  pro- 
priety of  the  rate  than  even  in  the  cases  of  Nottingham 
and  Derby^  for  the  grant  to  each  of  those  corporations 
was  expressed  to  be  to  the  intent  that  they  should  main- 
tain the  public  charges  of  the  town ;  but  in  the  case  of 
Berwick  the  clause  of  the  charter  confirming  former 

(a)  2  Burr,  834.  (6)  11  East,  176. 

(e)  6  T.  E.  228.  (</)   1 1  Eatt,  168. 

grantSi 
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grants,  expresses  them  to  be  to  the  only  proper  use  and        1828. 

behoof  of  the  mayor,  bailifis,  and  burgesses,  without 

any  designation  of  the  purposes  to  which  they  are  to  be        afainst 

Tbe  Justicet  of 

applied.  BsawioL- 

The  SolicitoT'General  contra.  Benoich-updh'Tweed 
was  formerly  part  of  Scotland.  It  never  formed  part  of 
any  county  in  England;  and  that  being  so,  neither  the 
statute  55  G.  3.  c.  51.  s.  24.  nor  the  Id  G.  2.  c.  18.  s.  7. 
authorizes  the  corporation  of  Berwick  to  levy  on  the 
inhabitants  of  that  place  a  rate  in  the  nature  of  a  county 
rate.  Those  statutes  only  apply  to  places  lying  within 
the  body  of  an  English  county.  Each  of  them  enacts,  in 
nearly  the  same  words,  that  where  any  cities,  towns,  or 
other  jlaces  within  that  part  of  Great  Britain  called  £;ig<- 
landg^  have  commissions  of  the  peace  within  themselves, 
and  are  not  subject  to  the  jurisdiction  of  the  commission 
of  the  peace  of  the  counties  at  large^  in  which  such  liberties 
or  franchises  liCf  and  do  not,  nor  did  before  the  passing  of 
tbe  actft  contribute  or  pay  to  the  several  rates  made  for  the 
said  counties  at  large,  then  it  shall  be  lawful  for  the  jus- 
tices to  make  a  rate  in  the  nature  of  a  county  rate.  The 
statute  20  G.  2.  c.  42.  s.  3.  must  be  so  qualified  as  to  be 
held  not  to  apply  to  cases  where  the  legislature  makes 
enactments  for  a  county.  Berwick-upon-Tweed  not 
being  a  liberty  or  franchise  lying  in  an  EnglisJi  county, 
is  not  within  the  words  of  the  statute,  nor  is  it  within 
the  intent  For  the  mayor  and  burgesses  have  not  only 
large  funds  in  their  possession  to  enable  them  to  defray 
all  the  charges  to  which  a  county  rate  is  usually  applied, 
but  they  have  the  power  of  taxing  the  inhabitants,  and 
thereby  raising  money  for  all  those  purposes  to  which  a 
county  rate  is  usually  applied. 

Lord 
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18S8^  Ix>rd  Tentirdeit  C.  J.     I  cannot  entertain  a  doubt 

,j~r~        that  it  was  tlie  intention  of  the  lejpslature,  in  the  statute* 

*«*•-  .  1SG.2.  c.  18.  3.7.,  and  SSG.S.  c.  Bl.  J.  24.,  to  ia- 
BiMwun-  elude  every  place  that  had  a  jurisdiction  of  its  own,  and 
did  not  contribute  to  the  county  rate,  and  was  not 
subject  to  the  commisuon  of  the  peace  of  any  coun^. 
We  ought  to  put  such  a  construction  on  the  word<  of 
the  act  as  will  best  satisfy  that  intention.  If  the  words 
used  in  their  ordinary  import  are  a  little  too  narroWi 
we  ought,  in  fiirthemnce  of  the  intention  of  the  legis- 
lature, to  extend  them  to  meet  a  particular  case.  Ber- 
tBick  has  a  separate  jurisdiction;  it  is  not  subject  to  tha 
commission  of  the  peace  of  any  county,  and  does  not, 
nor  did,  before  the  passing  of  the  statute  55  G,  8. 
c.Bl.s.2i,,  contribute  or  pay  to  the  rate  made  for  any 
county.  The  words  are,  "  did  not  pay  or  contribute  to 
the  rates  made  for  the  said  counties  at  large."  I  think 
we  must  understand  the  words  "  said  counties  at  larger" 
to  mean  any  county  at  Ui^.  Berwick-upon-Tweed 
does  not,  indeed,  lie  within  any  English  county,  but  that 
is  immaterial.  Any  town  or  place  which  has  a  separata 
jurisdiction,  and  b  not  subject  to  the  commission  of  tha 
peace  of  any  county,  and  does  not  contribute  to  the  rata 
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fiARNARD    PiNNEY  OgaiflSt  JoEL  PiNNEY.  ^HJTtX' 

HTROVEE  for  a  horse  and  gig.     Plea,  not  guilty,  in  trow  for  • 
At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  bj  the  pkuntun 

at  TwidiiM  of  so 

Middlesex  sittings  after  last  Easter  term,  the  following  executor,  the 
appeared  to  be  the  facts  of  the  case: — The  defend-  dcnceoftbe 
ant's  father  died  in  March  1827,  having  left  several  t^t^!^^^ 
testamentary  papers.  Francis  Finney^  the  defendant's  SJ'^^JJS^^ 
brother,  claimed  to  be  executor,  and  the  defendant 
•bo.  The  Ecclesiastical  Court,  at  the  time  of  the 
trial,  had  not  granted  probate  of  any  of  the  wills. 
Franois  Finney  sold  to  the  plaintiff  the  horse  and  gig 
(which  had  been  part  of  the  property  of  the  testator) ; 
bat  before  and  after  such  sale,  the  defendant  frequently 
used  it,  and  finally  carried  it  away,  and  converted  it 
to  hb  own  use.  Francis  Finney^  being  called  as  a 
wkness,  stated  that  he  was  one  of  the  executors  of  his 
fiither,  and  that  he  sold  the  horse  and  gig  to  the  plain- 
tiff. The  plaintiff  then  offered  to  give  in  evidence  the 
wills  or  testamentary  papers  by  which  Francis  Finney 
was  appointed  executor.  It  was  objected,  that  a  will  of 
penonal  estate  was  of  no  effect  until  probate ;  that  it 
Vas  no  will  until  it  was  allowed  as  such  in  the 
spiritual  court,  it  being  for  that  court  to  judge 
whether  it  be  a  will  or  not  {a)  Lord  Tenterden  C.  J. 
held  the  production  of  the  probate  to  be  necessary  to 
prove  the  title  to  personal  property  under  the  will,  and 

(a)  Ckaunter  ▼.  ChaurUer,  cited  in  VrntTf  Evecuton  (A  a),  20.,  and 
4  ^nm.  £.  L.  fFilU,  Probate,  7. 

refused 


PlHHXT 

Fiaarr. 
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refused  to  receive  the  wiU  itself.  No  pr«bate  having 
been  produced,  he  said,  that  if  the  pIiuntilF  had  proved 
a  clear  undisputed  possession,  it  might  have  bf^en  suffi- 
cient; but  here  it  appeared,  that  the  defendant  before 
and  after  the  sale  to  the  plaintiff  used  the  horse  and 
gig.  The  plaintiff  had  no  exclusive  possession,  aod 
Francis  Pirmey  conld  have  no  tide  as  executor,  unless 
the  will  was  allowed  by  the  spiritual  court,  and  probate 
was  obtained.     The  plaintiff  elected  to  be  nonsuited. 

Gttnuy  now  moved  for  a  new  trial ;  and  contended, 
that  one  of  several  executors  might,  before  probate,  sell 
th«  property  of  the  testator,  and  give  a  good  title  to  the 
vendee,  and  that  before  probate  the  will  must  be  the  tmly 
evidence  of  the  right  of  the  executor.  IBayUyJ.  When 
the  probate  is  granted,  then,  by  virtue  of  the  will,  all  the 
property  of  the  testator  vests  from  the  time  of  his  death 
in  the  executor ;  you  did  not  prove  that  Francis  Piima/ 
was  an  executor,  for  no  probate  was  proved.  Noa 
constat  that  the  will  under  which  he  claimed  to  be 
executor  is  a  valid  will,  unless  it  be  allowed  as  such  by 
the  Ecclesiastical  Court.  Here  the  horse  and  gig  were 
delivered  to  the  plaintiff,  who  had  no  title  to  them.} 
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1828. 


Jones  against  Kenrick.  Tuetday, 

-  JunelQib. 

ASSUMPSIT  for  goods  sold.     Plea,  non  assumpsit.  By  the  wd^i 
At  -It/-  Tim  ^-r  judicature  »ct, 

At  the  trial  before  Lord  Tenter  den  C!  5. y  at  the  bg.a.c  I(V6. 
Middlesex  sittings  after  last  Easter  term,    it  appeared  actwl*,  that  ;n 

It  *        — 

that  the  action  was  brought  to  recover  9/.,  the  price  of  actio'^rwhidi 
certain  vermin   traps  sold  by  the  plaintiff  to  the  de-  f^all  be  brought 

*  •^  '  111  any  court  of 

iendant.     The  sale  was   made,  and   the  delivery  took  "^*^®'**  ^V*  ^if 

''  the  principality^ 

place,    in    the   principality   of  Walesj    where    the    de-  «"<*  «he  debt  or 

damages  rcco- 

fendant  resided  at  the  time  of  the  sale  and  delivery,  vered  &baii  not 

and  had  generally  resided  ever  since.     The  jury  found  a  and  it  »ball  apl* 

verdict  for  the   plaintiff'  to  the  amount   of  9/.     The  Sencc  given*on 

counsel  for  the  defendant  then  applied  to  Lord  Ten-  Ih^auleo? 

terden  C.J.  to  certifv,  on  the  back  of  the  record,  that  «ciion  arose  in 

•  '  '  the  pnncipauty, 

the  cause  of  action  arose  in  the  principality  of  Wales.  ^"^  **''*^  ^® 

*  *■         ''  defendant  was 

and  that  the  defendant  resided  there  at  the  time  of  the  resident  in 
service  of  the  writ,  in  order  that  a  suggestion  might  be  time  of  the  scr- 

-  ,  vice  of  any  writ 

entered  on  the  roll  under  the  5G.^.  c.  106.  s.2\,[a)\  or  other  mesne 

I  process  served 
^^^  on  him  in  such 
action,  and  it 
■ball  be  so  testifiod  under  the  hand  of  the  Judge  who  tred  the  cause,  a  judgment  of  non- 
suit shall  be  entered  :  Held,  that  it  is  discretionary  in  the  Judce  who  tries  the  cause  to  grant 
or  refuse  the  certificate  mentioned  in  the  act;  and  that  where  ihe  Judpe  has  refused  to  cer- 
tify, this  Court  has  no  power  to  order  a  judj^ment  of  non«;uit  to  be  entered. 

Held,  by  Lord  Tenlerden  C  J.  at  Nisi  Prius,  ihat  it  lies  upon  the  defendant  to  shew 
that  he  was  residing  in  WaUs  at  the  time  when  the  writ  or  me«ne  process  was  served  on  him 
in  the  action,  and  that  general  evidence  tiiat  his  usual  place  of  residence  both  before  and 
ittbaequent  to  the  commencement  of  the  action,  was  in  Wales,  is  not  sufficient. 

Co)  By  sect.  21.  of  that  statute  it  is  enacted,  that  in  all  actions  upon 
the  case  for  words,  action  of  debt,  &c.,  and  all  transitory  actions  which 
shall  be  brought  in  any  of  his  majesty's  courts  of  record  out  of  the  princi- 
pality of  Walest  and  the  debt  or  damages  found  by  the  jury  shall  not 
■mount  to  the  sum  of  50/.,  and  it  shall  appear  upon  the  evidence  given  on 
the  trial  of  the  said  cause  that  the  cause  of  action  arose  in  the  principality 
of  Walci,  and  that  the  defendaut  was  resideat  in  the  dominion  of  Wahs  at 

Vol.  VIII.  Z  "« 
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1828.  but  his  Lordship  said,  that  if  the  defendant  was  served 
with  the  writ  while  he  resided  out  of  the  principality  of 
Wales  it  was  not  a  case  within  the  act  of  parliament, 
and  that  it  lay  on  the  defendant  to  shew,  that  at  the  time 
when  the  writ  or  process  was  served  on  him  be  was 
actually  residing  in  Wales ;  and  there  being  no  such 
evidence,  his  Lordship  refused  to  certify. 

Brougham  now  moved  to  enter  a  nonsuit.  The  da- 
mages recovered  not  having  exceeded  50/.,  the  defendant 
is  entitled  to  a  judgment  of  nonsuit.  The  act  of  the 
5G.i.c.l06.s.21.  only  says  that  the  defendant  must  be 
resident  in  fVales  at  the  time  of  the  service  of  the  writ. 
Here  it  was  proved  that  his  usual  place  of  residence 
was  in  Wales.  Assuming,  therefore,  that  the  defendant 
was  not  actually  in  Wales  at  the  time  of  the  service  of 
the  writ,  still  it  is  sufficient  if  his  usual  place  of  resi- 
dence was  there.  The  act  does  not  conline  the  remedy  to 
cases  where  the  party  is  actually  in  Wales  at  the  time  of 
the  service  of  the  writ,  but  to  cases  where  he  is  resident 
in  Wales.  Now,  suppose  a  party,  whose  usual  place  of 
residence  is  in  Wales,  to  come  into  an  Englisk  county 
for  a  temporary  purpose ;  as,  for  example,  a  physician 
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case,  though  actually  in  an  English  county,  would  be        1828. 
resident  in  Wales  at  the  time  of  the  service  of  the  writ. 


Lord  Tenterden  C.J.  The  defendant  by  the  act 
of  parliament  is  to  have  a  judgment  of  nonsuit,  if  it  shall 
be  testified  under  the  hand  of  the  Judge  who  tries  the 
cause,  upon  the  back  of  the  record  of  nisi  prius,  that 
the  defendant  was  resident  in  Wales  at  the  time  of  the 
service  of  the  writ.  It  is  discretionary  in  the  Judge  to 
grant  or  refuse  a  certificate.  Here  the  Judge  who  tried 
the  cause  has  not  certified.  The  Court,  therefore,  has 
no  power  to  order  such  a  judgment  to  be  entered. 

Rule  refused. 


JOMS 

again  5/ 

K  IK  RICK. 


Lester  against  Jenkins.  iwiy, 

°  June  10th. 

A  SSUMPSIT  by  the  indorsee  against  the  defendant,  Declaration 

Xa.  t     n         \  1        •         1  I       VL^n  a  bill  of 

as  acceptor  of  a  bill  of  exchange  bearmg  date  the  exchange, 
29th  day  oi  November  1827,  payable  two  months  after  29\h  Novembtr 
date.     At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  ^^^  mJIISs  * 
London  sittings  after  last  Easter  term,  it  appeared  that  ^tied^J]^ 
the  declaration  was  entitled  generally  of  Hilary  term,  ™^*y  ^i/ql^^ 
and  that  the  bill  of  exchange  became  due  on  the  1st  of  ^^^^  that  it 

was  competent 

February.     It  was  contended,  on  the  part  of  the  de-  to  the  plaintiff 

to  prove  by  the 

fendant,  that  as  the  declaration  was  entitled  generally  parol  evidence 

r    ^  .11  t        n  ^  r     t  of  the  attorney 

ot  the  term,  it  related  to  the  nrst  day  ot  the  term,  (without  pro- 

and  that  the  action,  therefore,  appeared  to  have  been  JJuJ'uiat^the 

commenced  before  the  cause  of  action  accrued.     The  menwd  aft^™" 

plaintiff's  attorney  then  proved  that  he  did  not  receive  ^^  ^**  ofFe^ 

*  J  ^  bruaryt  when 

his  instructions  to  commence  the  action  until  the  bill  ^e  bUl  becamt 

due. 

had  been  dishonoured,  and  that  he  took  no  proceedings 

Z  2  until 
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1828.  until  after  the  first  of  February.  It  was  insisted  that 
(iiis  evidence  of  the  time  of  the  commencement  of  the 

IS  i"i(         suit  was  not  achiiissible,  but  llmt  the  writ  itself  ought  to 

-  ■  have  been  produced.     Lord  Ten/erdejt  CJ.  overruled 

the  objection,  and  directed  llie  juiy  to  find  a  verdict  for 

the  pluintifT,  but  reserved  hberty  to  the  defendant  to 

move  to  enter  a  nonsuit. 

Brodrick  now  moved  accordingly.  A  declaration 
entitled  generally  of  the  term  relates  to  the  fir^t  day  of 
the  term.  It  was  formerly  doubted  whether  any  evi- 
dence could  be  given  to  contradict  tlie  record,  but  it 
Inu^t  now  be  admitted,  that  the  time  of  the  commence- 
ment of  the  suit  may  be  shewn  to  be  diffi^reiit  from  tliat 
which  it  appears  to  be  by  the  record,  Morris  v.  Pugk  and 
nai-£ood  {a),  Granger  v.  George  (b).  The  usual  and 
proper  mode  of  proving  tlie  time  of  the  commencement 
of  an  action  is  by  producing  the  writ.  It  cannot  other- 
wise be  shewn  that  the  writ  was  sued  out  in  the  particular 
cause.  Nor  can  parol  evidence  of  the  contents  of  the 
writ  be  properly  received. 


Lord  Tenterden  C.  J.     The   indorsement  on   the 


Jknkins. 
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ferent  from  that  which  it  purports  to  be  by  the  record.        1828. 
The  only  question  in  this  case  is,  Whether  that  can  be        ^ 
.shewn  by  any  other  medium  of  proof  than  the  writ     I        asainst 
cannot  entertain  any  doubt  upon  that  point     A  party 
cannot  prove  the  contents  of  the  writ  without  producing 
it ;  but  he  may  prove  the  time  when  the  action  was  com- 
menced, without  proving  the  contents  of  the  writ. 

Rule  refused  (a). 

(a)  See    J^tUon  ▼.  Girdlestojie,   5  B.  ^  A.  847.      LyltUton  ▼.  Crostf 

zB.ic.zn, 


The  King  against  Smith  and  Two  Others.        vednetdny^ 

^  June  1  lib. 

INDICTMENT  for  a  conspiracy.    The  second  count  Where  m  in- 
dictment for  a 
stated,   that  at  the  general  quarter  sessions  of  the  conspiracy  al- 

111  o  a         t     n  .  «    ,  .      l^getJ,  ihat  **  at 

peace  nolden   at,   &c.    on,    &c.    before  certam   of  his  the  court  of 

majesty's  justices  assigned,  &c.  a  certain  bill  of  indict-  hdJen^.  &^' an 

ment  against  Henrij  Smithy  for  a  certain  felony  therein  ^"^1^™^.*^. 

mentioned,  was  duly  preferred  to  and  found  by  a  certain  ^^*  '^a*?^ 

grand  jury  of  the  county  then  and  there  duly  assembled  by  the  grand 

jury :  *    Held, 

in  that  behalf,  and  that  it  then  and  there  became  and   that  this  alle- 

.  „  gation  must  be 

was  material  and  necessary  to  examine  one  IV.  B.  as  a  proved  by  a 

witness  in  support  of  such  indictment,  and  tliat  defend-  ia/ly*dr.iw?i  up 

ants  conspired  to    prevent    }V.  B,   from  attending  and  |*|,3^heminute. 

beinff   examined,   &c.     The   third    and    fourtii    counts  book  kept  by  the 

°  '  deputy  clerk  of 

began  in  like  manner,  bv  statin<r  that  a  bill  was  preferred   the  pence  could 

°  »     .  n  I  notberecmed 

and  found  at  the  quarter  sessions.     There  were  several  as  tvidence  of 

,  .  1         .      v  '-11        the  finding  of 

other   counts   m    the    indictment    not    material •  to    be  the  bill,  al. 
noticed.  Plea,  not  guilty.  At  the  trial  before  Faw^'^flw  B.  cordliadbeen 
at  the  Summer  assizes  for  Monmouthshire^  1827,  the  i°/«^^<^^^» 

up* 

prosecutor,  in  order  to  prove  the  allegation  that  a  bill 

Z  S  was 
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.1828.  was  found  against  H.  Smith,  called  ihe  deputy-clerk  of 
The  Kixo  *''^  peace*  who  produced  an  indictment  indorsed  a  true 
bill,  but  there  was  no  general  heading  or  caption  to  it. 
For  the  defendants,  it  was  objected  that  thid  could  not 
be  admitted  for  want  of  a  caption.  The  witness  then 
stated,  that  it  was  not  the  practice  to  make  up  the  re- 
cords in  form  until  they  were  desired  to  do  so,  but  that 
in  his  book  minutes  were  made  of  the  proceedings  from 
which  the  records  were  afterwards  made  up.  The  book 
was  produced,  and  the  following  minute  read :  "  Mon- 
mouthshire  sessions,  10th  Jiiti/  1826.  At  the  general 
quarter  sessions  of  the  peace  held  at  Usk  in  and  for  the 
said  county,  this  10th  day  of  July  1826,  before  A.  B., 
C.  D."  &c.  &c.  Then  followed  minutes  of  the  business 
done  at  those  sessions.  The  learned  Judge  received 
this  as  evidence  of  the  caption  of  the  indictment  against 
H.  S.,  and  two  of  the  defendants  were  found  guilty  on 
the  second,  third,  and  fourth  counts  above  mentioned. 
In  Michaelmas  term  Ludlow  Serjt.  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  minute-book  of 
the  deputy-clerk  of  the  peace  ought  not  to  have  bees 
received  in  evidence  to  prove  the  finding  of  the  bill. 


7 

Smith, 
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of  the  proceedings  of  inferior  courts,  the  court  of  quarter        1 828. 
sessions  is  a  court  of  oyer  and  terminer,  and  is  not  a 

•',  '  The  Kino 

court  of  inferior  jurisdiction.]     In  Rex  v.  Tooke  {a)  the        aoainst 
minutes  of  the  court  were  received  to  prove  the  acquittal 
of  Hardy. 

Lord  Tenterden  C.J.  It  appears  to  me  that  the 
evidence  given  was  not  sufficient  to  sustain  the  alle- 
gation that  an  indictment  against  H.  S.  was  found  at  the 
quarter  sessions,  which  is  a  court  of  oyer  and  terminer 
and  a  court  of  record.  In  order  to  prove  the  finding  of 
an  indictment,  it  has  always  been  the  practice  to  have 
the  record  regularly  drawn  up,  and  to  produce  an  ex*- 
aminecl  copy.  If  any  other  evidence  were  allowed,  I 
do  not  know  how  we  could  say  that  a  conviction  or 
acquittal  might  not  also  be  proved  by  the  minutes 
in  the  book  kept  by  the  clerk  of  the  peace.  That 
would  be  to  break  through  the  established  rules  of  evi- 
dence,  which  is  always  a  dangerous  course.  I  there- 
fore think  we  are  bound  to  say  that  the  evidence  was 
not  sufficient,  and  that  as  to  the  two  defendants  who 
were  found  guilty  there  must  be  a  new  trial.  The 
case  of  Rex  v.  Tooke  is  distinguishable ;  for  there  the 
matter  proved  by  the  minutes  occurred  before  the  same 
court  sitting  under  the  same  commission. 

Bayley  J.  I  am  of  the  same  opinion.  The  caption 
is  a  necessary  part  of  the  record ;  and  the  record  itself^ 
or  an  examined  copy,  is  the  only  legitimate  evidence  to 
prove  it. 

Rule  absolute. 

(a)  25  SU  Tr.  446. 

Z  4 
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Ex  parte  Baxter. 


Wberaapwif,  /^i^TT  moved  for  a  mandamus  to  commUsioners  of 

commuted  by  ± 

coramiiiioners  bankrupt   to   bring   Up   Baxter  from   custody  for 

ofl»nl.njplfor  '                      ^       '                                             J,     . 

iioi  inswcring  examinaiion  before  them.     It  appeared  by  the  affidavit 

faction,  withes  on  which  the  motion  was  fountled  ihat  Baxter  had  been 

brm^ghtb^fore  examined    before   them    touching    the    property   of  a 

Uar'ihlTeT"*'  bankrupt,  and  was  committed  for  not  answering  to  theii* 

puiiMeofihst  satisfiKtion.     He  afttrwards  sent  word  to  them  that  he 

pruccetlinj.. 

was  prepared  to  make  further  answers,  and  retiuestetl  to 
be  brought  before  them  for  that  purpose. 


Per  Curiam.  The  object  of  the  application  appears 
to  l)e  to  avoid  the  expense  of  a  writ  of  liabeas  corpus, 
and  tlirow  upon  the  estate  of  the  bankrupt  the  costs  of 
bringing  this  party  before  the  commissioners.  But  the 
-  Court  have  no  authority  to  do  that :  he  was  committed 
for  his  own  misconduct,  and  must  bear  tlie  expense  of 
being  brought  before  the  commissioners;  for  whtchr 
'p]y  fur  a  writ  of  habeas  corpus  when 
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1828. 


Teague  against  Hubbard.  juneisth. 

DECLARATION    by     the    plaintiff    as    indorsee  A  member  of  a 
joint-stock<com. 

against  the  defendant   as   drawer  of  two  bills  of  panywasem- 

ployed  by  tho 

exchange;   counts   for   money  had  and  received,   &c.  company  as 
Plea,  general  issue.     At  the   trial   before  Lord  TVn-  sell  g^s  for 
ierden  C.  J.,  at  the  London  sittings  after  Trinity  term,  celred*" coml 
1827,  the  followincT  appeared  to  be  the  facts  of  the  case :  «i«^»on  oj  t^<> 

"     '  ^  per  cent  for  bis 

The  plaintiff  was  a  shareholder  and  managing  director  trouble,  and 

"     '^  one  per  cent. 

of  the  Cornish  Tin-Smelting  Company.     The  defendant  del  credere  for 

guaranteeing 

was  a  shareholder  in  that  company,  and  also  acted  as  the  purchaser. 
the  agent  of  the  company  in  the  sale  of  tin,  receiving  goods  on  ac. 

.     .  c  ^    r        a*    ^*  t  1  count  of  the 

a  commission  ot  two  per  cent,  tor  enectmg  sales,  and  an  company,  he 
additional  del  credere  commission  of  one  per  cent,  for  purchaser  a* bill 
guaranteeing  the  purchaser.     Having  sold  a  quantity  of  ©f  exchange, 
tin  on  account  of  the  company  to  one  Richard  Conness^  ^^  drawer's 

"^  own  order,  and 

he,  on  the  1st  of  April  1826,  drew  two  bills  of  exchange  afterithadbecn 

accepted  he  in- 

upon  Conncss,   one  for  200/.,   and  the  other  for  1553/.  dorsed  it  to  the 

^  ^  ^  actuary  of  the 

The   200/.    bill    was    in    the   form   following:    "Two  company, and 
months  after  date,   pay  to  my  order  200/.,   value  re-  dorsed  it  to" 
ceived."     This  bill  was  accepted  by  Coimess,  indorsed  ^°  whio'^w" 
by  Hubbard  to  W.  Mears.  who  was  the  actuary  of  the  1,*!®  "'»°ag»"g 

•'  'J  director,  and 

company,  and  by  the  latter  to  Teapiie.     The  other  bill,   ^^^  purchased 

^      J^  '  6  >    goods  for  the 

which  was  for  1S3/.,  was  precisely  in  the  same  form,  and  company,  the 

company  were 

had  similar  indorsements.     The  plaintiff  purchased  tin  tlien  indebted 

to  him  in  a 
larger  amount  than  the  sum  mentioned  in  the  bill.  The  acceptor  having  become  insolvent 
before  the  bill  became  due,  the  drawer  received  from  him  ten  sliillings  in  the  pound  upon  the 
amount  of  the  bill  by  way  of  composition  :  Held,  first,  that  the  indorsee  being  a  member  of 
the  company  could  not  sue  the  drawer  on  the  bill,  inasmuch  as  it  was  drawn  by  the  latter  on 
account  of  the  company,  and  that  be  could  not  recover  the  sum  received  by  the  drawer  on 
the  bill,  because  that  money  must  be  taken  to  have  been  received  by  him  in  bis  charactMT 
of  a  member  of  the  company,  and  not  on  his  own  account. 

for 
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for  the  compcui}',  and  at  the  time  when  the  bills  were 
iodorsed  to  him  the  company  were  indebted  to  him  in  a 
sum  exceeding  the  aggregate  amount  mentioned  in  the 
two  bills.  The  plaintiff  was  debited  in  his  account  current 
with  these  bills.  Conness  became  insolvent  before  they 
became  due.  The  plaintiff  failed  in  proving  due  notice 
of  dishonour  of  the  bill  for  1 33/.,  but  proved  that  the 
defendant  had  received  from  Conness  ten  shillings  in  the 
pound  upon  the  amount  of  that  bill.  It  was  objected, 
OD  the  part  of  the  defendant,  that  as  the  bill  for  200/. 
was  drawn  and  indorsed  by  the  defendant  on  account  of 
the  company,  the  plaintiff  being  a  co-partner  could  not  sue 
upon  it  as  indorsee ;  and  that  he  could  not  recover  from 
the  defendant  the  money  received  by  the  latter  on  account 
of  the  bill  for  1S3/.,  because  that  money  wns  received  by 
him  in  his  character  of  a  member  of  the  company,  and 
not  in  his  individual  character.  Lord  Tenlerden 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill  for  200/.,  and  of  the  composition 
received  by  the  defendant  on  the  other  bill,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  8 
nonsuit.  A  rule  nisi  having  been  obtained  for  that 
purpose. 


HimtAKB. 
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event  of  Conness  becoming  insolvent  before  the  bills        1852S. 
became  due,  he  would  be  responsible.     If  he  drew  the       — — 

Teagitk 

bills  in  that  character,  he  indorsed  them  in  the  same  cha-  ngomtt 
racter  on  his  own  account  to  Mearsj  and  the  latter, 
although  a  member  of  the  company,  might  have  main- 
tained an  action  against  HubbardL  At  all  events,  the 
bills  were  indorsed  by  Mean  to  the  plaintiff  for  a 
valuable  consideration.  The  plaintiff  bought  tin  for  the 
company,  and  at  the  time  when  the  bills  were  indorsed 
to  him  the  company  were  indebted  to  him  in  a  sum 
exceeding  the  amount  of  the  bills.  The  plaintiff  had 
an  account  current  with  the  company,  and  was  debited 
in  that  account  with  these  bills.  He  did  not  hold  them 
as  a  member  of  the  company,  but  in  his  individual  cha* 
racter  as  an  indorsee  for  value.  Secondly,  assuming  that 
the  plaintiff  cannot  recover  on  the  bill  for  200/.,  he  is 
entitled  to  recover  on  the  count  for  money  had  and  re* 
ceived  the  amount  received  by  the  defendant  on  the  bill 
for  133/.  That  money  was  received  by  the  defendant  in 
his  individual  character,  and  not  as  a  member  of  the  com** 
pany.  He  received  it  for  himself  as  drawer  of  the  bill, 
and  having  received  that  part  from  the  acceptor,  it  is 
money  had  and  received  to  the  use  of  the  indorsee. 

JP.  Pollock  and  Follett  contra.  The  question  in  this 
case  must  be  considered  wholly  independent  of  the  del 
credere  commission.  First,  Was  the  contract  contained 
in  the  bills  of  exchange  made  by  the  defendant  in  his  in- 
dividual character,  or  in  that  of  a  member  of  the  com«- 
pany  ?  The  company  or  partnership  consisted  of  the 
plaintiff,  th^  defendant,  and  Mears.  Whether  or  not 
there  were  other  partners  did  not  appear.     The  form  of 

the 
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the  bills  is  material.     It  is  "  pay  to  my  order."     That 
must  have  meant  the  order  of  the  partnership,  the  debt 
being  due  to  the  concern.    The  whole  transaction  shews 
that  the  bills  were  drawn  on  account  of  the  company,  for 
they  were  drawn  for  the  price  of  the  goods  of  the  com- 
pany sold  to  the  acceptor  by  the  defendant,  and  indorsed 
by  him  to  MearSy  the  actuary  of  the  company,  and  by 
him  as  actuary  to  the  plaintiff.     If  then  the  plaintiff 
was  acting  as  one  of  the  partners,  as  there  can  be  no 
doubt  that  one  partner  may  draw  a  bill  on  behalf  of  the 
firm,  the  firm  are  liable,  Pinknei/  v.  Hall{a\  Smith  v. 
Jarves  {b)j  Lord  Gahoay  y .  Mathex  {c).     These  clearly 
were   bills   drawn   by  the  partnership,    and   in    what- 
ever way  the   plaintiflF,    one   of  the  partners,  became 
entitled  to  them,  he  cannot  sue  another  partner  upon 
them,  Mat?i*wan7ig  v.  Newman  (rf),  Moffatt  v.  Van  Mil' 
lingen  (f),    and    Neale  v.   Turton  {/),      [Lord    Tenter^ 
den  C.  J.      Assuming   that  the  bills   are   to    be    con- 
sidered as  drawn  by  the  company,  and  that  the  plain- 
tiff, therefore,  cannot  sue  the  defendant  on  the  bills, 
yet  here  he,  being  one  of  several  partners,  has  gua- 
ranteed a  debt  to  the  firm,  and  has  received  from  the 
debtor  a  par^  of  the  debt,  may  not  the  other  partners 
maintain  an  action  against  him  for  the  money  so  received? 
Has  not  the  plaintiff  in  this  case  a  right  to  say  that  the 
money  received  by  the  defendant  on  account  of  one  of 
these  bills  was  received  by  him  not  in  the  character  of  a 
partner  but  in  his  individual  character,  and  to  relieve 
himself  from   a  payment   he  would   by   virtue  of  his 


(a)   1  Ld.  Rat/m.  175. 

(c)   1  Camp,  403.     10  East,  264. 

(e)  2  Boi.^Pui.  124.  n. 


(*)  2  Ld.  Bmjm.  1484. 
{d)  2  Bos,  ^^  Pul,  120. 
{/)  4  Bing.  149. 


guaranty 
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guaranty  be  liable  to  make  to  the  partnership?  Al- 
though the  plaintiff  cannot  recover  on  the  bill  itself  by 
reason  of  the  partnership,  may  he  not  recover  the  sum 
actually  received  by  the  dePendant,  the  receipt  of  the 
money  not  being  a  partnership  transaction  ?]  The  de- 
fendant received  the  money  as  agent  for  all  the  members 
of  the  partnership,  the  plaintiff  being  one.  The  plain- 
tifl^  therefore,  cannot  sue  the  defendant,  his  copartner, 
for  money  received  by  him  on  account  of  the  part- 
nership. 

Cur.  adv.  vidt. 


1828. 

Tkaoui 
againH 


The  judgment  of  the  Court  was  now  delivered  by 
Lord  TiiNTEiiDEN  C.J.  This  was  an  action  against 
the  defendant  as  drawer  of  two  bills  of  exchange,  and 
for  money  had  and  received.  It  appeared  that  the  bills 
were  signed  by  the  defendant,  and  indorsed  by  him  to 
MearSf  who  was  the  actuary  for  a  mining  company, 
and  by  the  latter  to  the  plaintiff.  Notice  of  the  dis- 
honour of  one  of  the  bills  was  not  proved ;  but  it  ap- 
peared that  the  defendant  had  received  105.  in  the 
pound  from  the  acceptor  on  the  other  bill,  and  for 
that  sum  a  verdict  was  taken  on  the  count  for  money 
had  and  received.  It  further  appeared,  that  both  the 
plaintiff  and  defendant  were  members  of  the  mining 
company.  If,  therefore,  the  plaintiff  could  recover  on 
these  bills,  it  would  be  a  recovery  by  one  joint  cdn- 
tractor  against  another,  and  then  the  defendant  would 
have  a  right  to  call  upon  the  plaintiff  for  contribution. 
It  is  clear,  therefore,  that  no  action  can  be  maintained 
upon  the  bills;  but  during  the  argument,  I  thought  the 
verdict  taken  on  the  count  for  money  had  and  received 

might 
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Hubbard. 


might  be  sustained.  Upon  further  consideration,  how- 
ever, we  think  that  the  defendant  must  be  taken  to  have 
received  the  money,  not  in  his  individual  capacity,  but 
as  a  member  of  the  trading  company ;  and  that  being 
the  case,  if  the  plaintiff  were  allowed  to  recover  it  in  this 
action  the  same  consequence  would  follow,  the  defend- 
ant would  have  the  same  right  to  call  upon  the  plaintiff 
for  contribution,  as  if  the  verdict  had  been  taken  on  the 
count  framed  upon  the  bill.  For  these  reasons  we  are 
of  opinion  that  a  nonsuit  must  be  entered. 

Rule  absolute. 


Saturday^ 


The  King  against  Pulsford. 


f^UO  warranto  information  for  usurping  the  oiSce 
of  a  capital  burgess  of  the  city  of  Wells.  Plea,  that 
by  the  governing  charter  of  the  borough  there  are  to  be 
one  mayor  and  twenty-three  burgesses,  who  shall  be 
called  the  common  council,  and  of  those  twenty-three, 
seven  to  be  called  masters  of  the  city ;  and  the  common 
council  are  to  be  aiding  and  assisting  the  mayor  from  time 
to  time  in  all  causes  and  matters  touching  and  concern- 
ing the  city;  and  whenever  a  vacancy  occurs  in  the 
sixteen  common  counsellors,  not  being  masters,  it  is  to 


viving,  or  the  major  part  of  them,  &c.     Averment,  that 
on,  &c.  a  vacancy  happened,  and  that  defendant  was 


Where  mo  elec- 
tion to  mn  office 
in  m  corpora- 
tion was  to  be 
made  by  a  se- 
lect body  ap- 
pointed by  the 
charter  to  be 
aiding  the 
mayor:  Held, 
that  the  mayor 
was  not  bound 
to  give  to  the 
members  of 
such  select 
body  specific 
notice  of  a 
meeting  to  be 

purpcwe^of  such  ^^  ^^^^  "P  ^J  ^^  Other  common  counsellors  then  sur- 

election;  but 
that  a  reason- 
able and  usual 
notice  requiring 

them  to  attend    duly  nominated  and  elected  by  the  mayor  and  major 

at  a  meeting  of  ./  y 

the  corporation  at  a  time  specified,  without  stating  for  what  purpose  the  meeting  was  called, 
was  mffident. 


part 


PoLiMmik. 
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part  of  the  capital  burgesses  then  and  there  duly  as-       1828. 
sembled  for  that  purpose,  after  due  notice  in  that  behalf. 

I'be  Kjno 

Replication,  that  due  notice  of  the  assembling  of  the  jtgnnu 
mayor  and  capital  burgesses  for  the  purpose  of  electing 
a  capital  burgess  was  not  given.  Issue  thereon.  Many 
other  issues  were  joined  not  material  to  the  question 
decided  by  this  Court.  At  the  trial  before  Best  C.  J.  at 
the  Somersetshire  Summer  assizes,  1827,  it  appeared  that 
the  following  notice  in  writing  was  given  to  each  capital 
burgess  of  the  meeting  at  which  the  defendant  was 
elected :  — 

"  Sir, — You  are  requested  to  attend  a  meeting  of  the 
corporation  on,  &c.  at  o'clock. 

"  By  order  of  the  mayor, 

"  A.  B.  town  clerk.** 

The  Lord  Chief  Justice  held  that  this  notice  was  in- 
sufficient, and  the  election  therefore  invalid,  and  directed 
a  verdict  for  the  crown.  In  Michaelmas  term  a  rule 
nisi  for  a  new  trial  was  obtained ;  against  which,  on  a 
former  day  in  this  term, 

Taunton^  Campbell^  C.  F,  Williams^  and  Bat/h/y  shewed 
cause.  If  it  was  necessary  that  the  purpose  for  which  the 
meeting  was  held  should  be  specified  in  the  notice,  that 
^ven  was  clearly  insufficient.  Now  there  are  several 
authorities  shewing  that  a  corporate  meeting  cannot  be 
well  holden  for  the  purpose  of  an  election  unless  notice  of 
the  business  to  be  transacted  there  is  given.  The  case 
otBex  V.  Hill  {a)  is  not  exactly  in  point,  for  there  the 
election  was  by  the  body  at  large,  and  not  by  a  select 
body ;  but  each  of  the  learned  Judges  there  laid  it  down 

(a)  4  ^.  4-  C.  426. 

as 
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1838.        as  n  rule  that  whenever  a  meeting  for  the  purpose  of  an 
"  election  is  held  on  a  day  not  appointed  by  the  charter, 

uoiiuf  notice  of  the  meeting,  and  of  the  purpose  for  which  it  is 
assembled,  must  be  given  to  every  person  reiiident  within 
the  limits  of  the  borough,  and  entitled  to  vote  at  the 
election.  This  rule  is  consistent  wiih  tEie  ca^es  of  lUJt 
V.  T/ie  Mat/or,  Src.  of  SlireiLslmry  [a).  Rex  v,  Maijor,  S[C. 
ofCarlisle{b),  Rex  v.  Mayor  uf  Liverpool {c).  Rex  v. 
Mayor  of  DoncaUcr  {d).  It  is  aUo  recognizfii  in  Bex  v. 
1  heodorick  {e),  wiiere  it  was  held  thnt  when  all  persons 
entitled  to  vote  vvere  present,  nnd  consenuug,  lliey  might 
proceed  to  an  election  without  previous  notice, 

R.  C.Searleti  and  Ctnier  contra.  Li  Bex  v.  Hill  the 
Court  are  certainly  represented  to  have  said,  that  where 
n  meeting  for  an  election  is  held  not  on  a  c!iarier-day, 
notice  of  the  meeting,  and  of  the  purpose  for  which  it  is 
holden,  must  be  given.  But  tlint  question  was  not 
raised  upon  the  pleadings,  and  the  point  decided  was, 
that  a  custom  to  give  notice  of  corporate  meetings  by 
ringing  a  bell  was,  under  the  circumstances  of  tliat  caae, 
unreasonable.  Several  cases  were  mentioned  in  the 
*  argument  there,  which  were  supposed  to  support  the 
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must  be  given  of  the  time  of  meeting,  and  that  it  is  to        1828. 

do  some  corporate  act,  though  what  particular  act  need 

not  be  specified.^     The  decision  in  B^x  v.  Carlisle  was        again»t 

POLSFORD* 

merely  this,  that  where  certain  members  of  a  corporation 

forming  a  select  body  are  to  act  as  a  select  body,  tliey 

must  be  summoned  to  attend  in  that  capacity.     In  Rex 

y.  The  Mayor  of  Liverpool  a  question  was  raised  as  to 

notice  of  the  business  to  be  done,  but  the  case  was  not  * 

determined  on  that  point     In  Rex  v.  Wake  {a)  it  was 

held,  that  where  notice  was  given  of  a  corporate  meeting 

for  one  purpose,  the  parties  assembled  could  not  go  on 

to  other  business  unless  the  whole  body  were  met,  and 

did  it  by  consent.     That  was  very  reasonable,  and  quite 

different  from  this  case,  for  the  notice  there  virtually 

excluded  all  business  but  that  specially  mentioned. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.J.  The  point  on  which  this 
cause  was  decided  at  Nisi  Prius  was  the  supposed  in- 
sufficiency of  the  notice  of  holding  the  meeting  at  which 
the  defendant  was  elected.  Now  it  appears  that  some 
days  before  the  meeting  a  notice  in  writing  signed  by  the 
town  clerk,  and  importing  that  it  was  sent  by  the  mayor, 
was  delivered  to  each  elector,  requiring  his  attendance 
at  a  corporate  meeting,  on  a  certain  day,  at  a  particular 
hour,  but  not  specifying  the  purpose  for  which  the  meet- 
ing  was  about  to  be  holden.  The  Lord  Chief  Justice 
of  the  Common  Pleas  was  of  opinion  that  the  purpose 
should  have  been  specified,  and  on  that  ground  directed 

(a)  1  Bamardf  80. 

Vol.  VIIL  A  a  that 
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assisting  the  mayor  on  all  occasions  concerning  the  city^        1828. 
when  required  so  to  do.     It  is,  therefore,  their  duty  to      i^TKiifa 
attend  whenever  the  mayor  gives  them  reasonable  notice        ««««# 
that  their  attendance  is  required;  and  we  think  they 
are  not  at  liberty  to  say  that  they  abstained  from  attend*- 
ing  because  they  did  not  know  the  specific  purpose  for 
which  the  meeting  was  about  to  be  holden.     If,  indeed, 
it  had  appeared  to  be  usual  in  this  borough  to  give  a 
more  precise  notice,   the  case  would  have  been  very 
different;  but  nothing  of  that  kind  is  suggested.     For 
these  reasons,  then,  we  think  that  the  notice  was  sufficient^ 
and  that  there  must  be  a  new  trikl. 

Rule  absolute. 


The  King  against  The  Commissioners  of  Sewers  Saturday, 
for  the  Levels  of  Pagham,  and  certain  other 
Places  in  the  County  of  Sussex. 

A  RULE  had  been  obtained  callinir  upon  the  com-  Where  com- 
^      *■  missioners  of 

missioners  to  shew  cause  why  a  mandamus  should  sewera  actiog 

bon&  fide  for 

not  issue,  directed  to  them,  commanding  them  to  issue  a  the  benefit  of 

the  levels  for 

precept  to  the  sheriff  of  the  county  of  Sussex  to  summon  which  they  wera 
a  jury  for  the  purpose  of  enquiring  what  hurt,  loss,  or  ep^ed  c^iain 
disadvantage  hath  been  sustained  by  fV.  Cosens  by  reason  ^r,^T 
of  certain  groynes  and  other  works  erected  and  made  by  ^^^u^^ 
the  said  commissioners  within  the  limits  of  the  said  levels^  ^^^  ^>^ 

greater  Tiolenoe 
agtuqjBt,  and  iiu 
jure  the  adjoining  land  not  within  the  levels :  Held,  that  they  could  not  be  compelled  to  make 
oompeiMation  to  the  owner  of  the  land,  or  to  erect  new  works  for  his  protection ;  for  that  ail 
owners  of  land  exposed  to  the  inroads  of  the  sea,  or  commissioners  of  sewers  acting  for  a 
number  of  land-owners,  have  a  right  to  erect  such  works  as  are  necessary  for  their  own  pro- 
tadioo,  efeo  although  they  may  be  prejudicial  to  others. 

A  a  2  and 


Tbs  Etna 

agaiial 
PaUfOKS- 
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that  a  verdict  should  be  entered  for  the  crown ;  and  it 
has  been  since  cotiteiided  here,  that  ss  the  meeting  was 
held  for  an  election,  that  should  have  been  stated  in  the 
notice.  It  would  be  very  difficult  to  maintain  that  the 
object  of  the  meeting  must  be  stated,  where  it  is  for  an 
election,  and  not  where  it  is  for  other  purposes.  Maoy 
cases  were  cited  in  argument  as  in  point,  but,  upon  a  r^ 
view  of  them  all,  it  appears  that  there  is  not  any  one 
decision  proceeding  on  the  ground  that  specific  notice 
was  necessary,  although  certainly  there  are  dicta  to  that 
effect,  OS  well  as  to  the  contrary.  In  Rex  v.  Hill  the 
election  was  by  the  body  at  large,  which  is  a  very 
different  thing.  And  even  la  that  case,  although  each 
of  the  learned  Judges  expressed  an  opinion  that  the 
purpose  for  which  the  meeting  was  held  should  have 
been  mentioned,  yet,  laying  that  point  entirely  out  of 
consideration,  the  judgment  stands  good  on  other 
grounds.  The  point  expressly  decided  was,  that  the 
notice  given,  as  stated  in  the  pleas,  was  not  a  reason- 
able notice,  of  which  there  could  be  no  doubt;  for, 
consistently  with  every  allegation  on  that  record,  ths 
bell  which  was  to  ^ve  notice  might  be  rung  for  a  fev 
minutes  only,  and  those  assembled  might,  as  soon  as  it 
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ttsisdi^  the  mayor  on  all  occasions  concerning  the  city,  1 828. 
when  required  so  to  do.  It  is,  therefore,  their  duty  to  i^TKiif 
attend  whenever  the  mayor  mves  them  reasonable  notice        agmnu 

f       ^  PouroAD. 

that  their  attendance  is  required;  and  we  think  they 
are  not  at  liberty  to  say  that  they  abstained  from  attend- 
ing because  they  did  not  know  the  specific  purpose  for 
which  the  meeting  was  about  to  be  holden.  If^  indeed, 
it  had  appeared  to  be  usual  in  this  borough  to  give  a 
more  precise  notice,  the  case  would  have  been  very 
diflerent;  but  nothing  of  that  kind  is  suggested.  For 
diese  reasons,  then,  we  think  that  the  notice  was  sufficient^ 
and  that  there  must  be  a  new  trial. 

Rule  absolute. 


The  King  against  The  Commissioners  of  Sewers  Saturday, 
for  the  Levels  of  Pagham,  and  certain  other 
Places  in  the  County  of  Sussex. 

A  RULE  had  been  obtained  calling  upon  the  com-  Where  com- 
^      *  missioners  of 

missioners  to  shew  cause  why  a  mandamus  should  sewers  acting 

boo&  fide  for 

not  issue,  directed  to  them,  commanding  them  to  issue  a  the  benefit  of 

^  the  levels  for 

precept  to  the  sheriff  of  the  county  of  Sussex  to  summon  which  they  wera 
a  jury  for  the  purpose  of  enquiring  what  hurt,  loss,  or  erected  certain 
disadvantage  hath  been  sustained  by  fV.  Casern  by  reason  ^e^n^SwaSTif*' 
of  certain  groynes  and  other  works  erected  and  made  by  ^^^-^^^ 
the  said  commissioners  within  the  limits  of  the  said  levels,  ^^^  ^^  , 

greater  Tiolenoe 
agaiqjBt,  and  in- 
jare  the  adjoining  land  not  within  the  levels :  Held,  that  they  could  not  be  compelled  to  make 
OMnpeniation  to  the  owner  of  the  land,  or  to  erect  new  works  for  his  protection ;  for  that  ail 
owners  of  land  exposed  to  the  inroads  of  the  sea,  or  commissioners  of  sewers  acting  for  a 
number  of  land-owners,  have  a  right  to  erect  such  works  as  are  necessary  for  their  own  pro- 
taction,  eren  although  they  may  be  prejudicial  to  others. 

A  a  2  and 
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and  of  assessing  and  ascertaining  ihe  compensation  to 
be  paid  to  the  said  fV.  Cosens  for  the  same;  or  to  erect 
and  make  such  other  works  as  should  be  necessary  and 
sufficient  to  prevent  forlher  injury  being  done  to  the 
premises  of  the  said  W.  Cosens  by  reason  of  the  said 
groynes  nnd  other  works  above  mentioned. 

The  rule  was  obtained  on  affidavits  wliich  stated  that 
Cosens  was  owner  of  certain  lands  on  tlie  sea-shore  of 
Sussex,  abutting  on  the  we«it  on  the  levels  above  men- 
tioned ;  that)  thirty  years  ngo,  he  erected  a  mill  1 00  jnrds 
from  high  water  mark,  and  that  about  that  time  the 
com  mis  si  one  IS  altered  the  groynes  nnd  other  works, 
which  bad  Ijeen  before  erected  to  protect  the  level 
against  the  inroads  of  the  sea,  by  taking  away  seveml 
small  groynes,  and  erecting  one  large  groyne  in  lieu 
thereof,  at  the  easternmost  point  of  the  levels,  and  ad- 
joining his  (Cosetis's)  land.  'J'hat  the  effect  of  this  groyne 
was  to  cause  the  sea  to  flow  with  increased  force  against 
his  land;  and  that  in  consequence  thereof  his  land  had 
been  gradually  washed  away  until  high  water  mark  was 
within  fifteen  yards  of  his  mill.  That  his  propeicp  wai 
thereby  much  reduced  in  value,  and  that  he  had  made 
application  to  the  commissioners  for  compensnlion  nnd 
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a  view  to  the  protection  of  the  levels,  and  not  for  the  1828; 

purpose  of  injuring  Cosens,     Tliat  the  effect  of  every 

groyne  was  to  make  the  water  flow  with  greater  force  against 

Commissionen 

against  the  land   to  the  eastward,   but  that  if  Cosens  orscwen 

,  for  Paoham, 

erected  proper  groynes  for  his  own  security  his  property  Susux. 
would  not  be  injured. 


Gurtieyf  Thesiger^  and  Capron  shewed  cause,  and 
contended  that  the  commissioners  had  no  power  to 
grant  compensation  to  Cosens.  Their  commission  ex- 
tends only  to  lands  within  the  level,  and  the  statute  does 
not  enable  them  to  summon  a  jury  to  assess  the  quantum 
of  damage  sustained  by  any  person  not  having  lands 
there.  Neither  can  they  be  compelled  to  make  new 
works  for  Cosens^s  protection ;  they  have  acted  bona 
fide,  to  the  best  of  their  skill  and  judgment  in  the  exe- 
cution of  their  duty  towards  the  owners  of  the  lands 
within  the  level ;  and  if  they  have  not  exceeded  the 
powers  vested  in  them,  nor  have  acted  wantonly  and 
oppressively,  to  the  injury  of  Cosens^  they  are  not 
responsible  for  tlie  consequences  of  their  acts. 

Bradrick  contra.  The  question  is  of  great  importance; 
for  although  the  works  erected  by  the  commissioners  may 
be  ibr  the  benefit  of  the  level,  they  are  certainly  very  in- 
jurious-to  C!»5^iu;  and  if  he  cannot  obtain  redress  by  this 
mode,  he  is  altogether  without  remedy.  No  action  will 
lie  against  the  commissioners,  they  are  protected  by  the 
coiomission ;  but  it  was  distinctly  said  by  the  Court  in 
the  case  of  Cardiffe  Bridge  {a)  that  commissioners  of 
sewers  are  subject  to  the  inspection  of  this  Court  by 

(a)   1  SaVc.  XAS. 

A  a  3  writ 


The  Knro 
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writ  of  mandsmas ;  and  that  they  are  to  exercise  a  legd, 

not  an  arbitrary  discretion,  is  laid  down  as  an  established 

agaoft        principle  of  law  in  BtxtKs  case  (a),  and  Ketgkh/s  case  (A)> 
ConmiuiaDcn    _,,  .    .  .    ■        .        ■        j.         -  i_ 

otanrm       lot  comiDissioDers  might,  in  the  first  instance,  naT« 

iomu.  '  111^6  coinpensation  to  Cosens ,-  for  wbea  the  groyne  wu 
made,  they  hod  to  summon  a  jury  to  ascertain  the 
expense,  and  the  proportions  in  which  it  was  to  be 
borne ;  compensation  to  a  party  who  would  be  injured 
by  the  work  might  very  fairly  have  been  considered  as  • 
part  of  the  expense,  and  in  that  mode  justice  might  have 
been  done.  In  Cailis  on  Sewers,  104.,  it  is  said,  "  Ubi 
nora  sit  maris  incnrsio,  ibi  novum  est  apponendum  re- 
medium,  with  this  caution,  that  under  the  pretence  of 
the  common  weal,  a  private  man's  welfare  be  not  in- 
tended, to  the  charge,  trouble,  and  burthen  of  di« 
county;  and  with  this  also,  that  where  any  mao'l 
particular  interest  and  inheritance  is  prejudiced  for  the 
commonwealth's  cause,  by  any  such  new>erected  worics, 
that  that  part  of  the  county  be  ordered  to  recompense 
the  same,  which  have  good  thereby."  Mr.  Coseru,  thtn, 
having  been  injured  by  the  new  groyne  made  for  tbe 
benefit  of  the  level,  ought  to  be  compeniiated  by  thtt 
owners  of  the  land  within  the  level.     But,  admitttag 
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store  a  rail-road  which  had  been  taken  up ;  and  in  Rex        1828. 
V.  The  Vice-chancellor  of  Cambridge {a)f  fVilmotJ.f  as  to 
granting  a  mandamus,  said,  ^^  If  there  is  a  clear  right,  the        aeama 

CominiMioiieni 

Court  ought  to  find  out  a  suitable  and  adequate  remedy,  of  Sewen 
and  even  to  make  a  precedent,  if  they  cannot  find  one ;  Svitn. 
for  where  there  is  a  right,  law  and  justice  require  that 
there  should  be  some  remedy  or  other."  Here,  then, 
Cosens  has  sustained  damage  in  consequence  of  the 
groyne  erected  by  the  commisssioners.  Further  damage 
will  ensue  unless  new  works  for  his  protection  are 
erected;  and  the  question  in  effect  comes  to  this,  viz. 
at  whose  expense  those  works  ought  to  be  erected.  It 
ia  but  just  that  they  who  have  occasioned  the  injury 
should  pay  for  the  remedy ;  and  if  so,  the  Court  will 
find  a  mode  of  compelling  them  to  do  it. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rale  must  be  discharged.  At  the  time  when  the  motion 
was  made  the  Court  expressed  great  doubt  whether  it 
could  be  sustained.  The  matter  has  now  been  fully 
discussed,  and  the  counsel  for  Mr.  Cosens  concluded 
by  observing  that  it  was  reduced  to  this  question.  Who 
is  to  bear  the  expense  of  erecting  the  works  necessary 
to  protect  Cosen^s  land  ?  and  I  think  he  is  perfectly 
correct  in  considering  that  as  the  substantial  question. 
Let  us  see,  then,  how  the  matter  stands.  The  com- 
missioners of  sewers,  for  the  protection  of  that  land 
which  it  was  their  duty  to  protect,  have  erected  a 
certain  work.  It  is  not  pretended  that  in  so  doing 
they  did  not  exercise,  at  least,  an  honest  discretion; 
and,  looking  at  the  affidavits  on  the  one  side  and  on 

(a)  5  Burr,  166a 

A  a  4  the 
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■1828.        the  other,  it  is  not  by  any  means  clear  that  they  did 

'    ~        not  do   the  very  best  thing  that,  under  the  circum- 
Tie  KiMQ  •■  ft  ■» 

Bgniuu        Stances,  could  be  done  to  attain  the  object  they  had 

CommiiHoner*    .        ,  „        .  i     i     i  .  ■  i 

of  Seven  in  View.  But  It  IS  contended  that  ihisnew  groyne  uas 
SoMii.  '  caused  the  sea  to  flow  with  greater  violence  against  the 
land  of  Mr.  Cosens,  and  make  a  greater  inroad  upon  it, 
than  possibly  it  might  otherwise  have  done;  and  that 
as  the  comniissLoners,  acting  for  the  benefit  of  the  lerd, 
have  occasioned  this  damage,  they  must  make  com- 
pensation for  it.  It  may  be  conceivetl  that  such  is  the 
effect  of  the  groyne;  but  the  sea  is  a  common  enemy  to 
all  proprietors  on  that  part  of  the  coast,  and  I  cannot 
see  that  the  commissioners,  acting  for  the  common 
interest  of  several  land-owners,  are,  as  to  this  question, 
in  a  different  situation  from  any  individual  proprietor. 
Now,  is  there  any  authority  for  saying  that  any  pro- 
prietor of  land  exposed  to  the  inroads  of  the  sea,  may 
not  endeavour  to  protect  himself  by  erecting  a  groyne 
or  other  reasonable  defence,  although  it  may  render  it 
necessary  for  the  owner  of  the  adjoining  land  to  do  the 
like?  I  certainly  am  not  aware  of  any  authority  or 
principle  of  law  which  can  prevent  him  from  so  doing. 
If  we  were  in  this  instance  to  say  that  the  commissioners 
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defences  against  the  sea  along  the  whole  line  of  coast        1828. 
from  the  level  o{ Pagham  to  the  North  Foreland:  for  so      ^hc  Kiho 
far,  I  believe,  the  sea  is  making  inroads  upon  the  land.    ^  mmuSoneis 
The  extent  to  which  the  principle  must  be  carried,  if      **^^''*'" 
once  admitted,  satisfies  me  that  it  cannot  be  sustained        Sossix. 
in  reason  or  in  law.     I  am,  therefore,  of  opinion  that 
the  only  safe  rule  to  lay  down  is  this,  that  each  land- 
owner for  himself^   or  the  commissioners  acting   for 
several  land«owners,  may  erect  such  defences  for  the 
land  under  ilieir  care  as  the  necessity  of  the  case  re- 
quires, leaving  it  to  others,  in  like  manner,  to  protect 
themselves   against  the   common   enemy.      For    these 
reasons^  the  rule  for  a  mandamus  must  be  discharged. 

Batlet  J.  I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  every  land-owner  exposed  to  the 
inroads  of  the  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are 
necessary  for  that  purpose;  and  the  commissioners  may 
erect  such  defences  as  are  necessary  for  the  land  en- 
trusted to  their  superintendence.  If,  indeed,  they  made 
unnecessary  or  improper  works,  not  with  a  view  to  the 
protection  of  the  level,  but  with  a  malevolent  intention, 
to  injure  the  owner  of  other  lands,  they  would  be 
amenable  to  punishment  by  criminal  information  or 
indictment,  for  an  abuse  of  the  powers  vested  in  them. 
But  if  they  act  bon^  fide,  doing  no  more  than  they 
honestly  think  necessary  for  the  protection  of  the  level, 
their  acts  are  justifiable,  and  those  who  sustain  damage 
therefrom  must  protect  themselves.  It  has  been  argued 
that  Mr.  Cosefts^  having  sustained  damage  from  the 
groyne  erected  by  the  commissioners,  is  entitled  to 
compensation.     I  do  not  agree  to  that  as  an  abstract 

pro* 


TIm  Kiva 
CodiinUuoocn 
tor  PxaBAU, 
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18S8.  proposition.  If  a  man  sustains  damage  by  the  wrongful 
act  of  another,  be  is  entitled  to  a  remeily;  but  to  f^ve 
him  tbat  title  those  two  things  must  concur,  damage 
to  himself,  and  a  wrong  committed  by  the  other.  That 
he  has  sustained  damage  is  not  of  itself  sufficient. 
Now  here  Mr.  Coseiis  may  have  sustained  damage,  but 
the  commissioners  have  done  no  wrong.  The  dictum 
of  Mr.  Justice  fVilmot  was  cited  to  shew  that  where 
there  is  a  right  this  Court  ought  to  find  a  remedy. 
But  the  right  that  Mr.  Cosens  and  each  land-owner  has, 
is  to  protect  himself;  not  to  be  protected  by  his  neigh- 
bours. To  that  right  no  injury  has  been  done,  nor 
can  any  wrongful  act  be  charged  ngainst  the  com- 
missioners; the  Court,  therefore,  have  no  grounds  for 
granting  the  mandamus  applied  for. 

HoLROTQ  and  Littledale  Js.  concurred. 

Rule  discharged. 
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The  King  against  Greet. 


QUO  warranto  information  for  usurping  the  office  Information  for 

of  Jurat  or  haieefioorough.     Flea  (admitting  Qu^^fn-  office  of  junit 

borough  to  be  an'  ancient  borough)  that   the  said  bo-  of  a.*   1^» 

rough    from   the    lOth    of  May  in    the    forty-second  boro^of<^. 

year  of  the  reign  of  Lord  Edward  the  Third,  formerly  T"  *^  j 

Jo  7  J  borough,  mnd 

king  of  England^  until  the  granting  of  the  charter  next  that  the  bur- 


thereinafter  mentioned,  was  a  free  borough,  and  that  borough  were 

,  a  body  cor- 

the  burgesses  of  the  said  borough  during  all  that  time  ponue,  consiit- 

were  a  body  corporate,  consisting  of  the  mayor,  bailiffs,  mavor,  baiUA, 

and  burgesses  of  the  borough  of  Queenborough^  &c.  and  Srthe'lSroiigh, 

that  by  charter  2  Car,  1.  (the  governing  charter  of  the  charts  it*w 


,  granted  that  the 

major,  baflifii,  and  burgesses,  by  wbatercr  name  they  had  before  been  incorporated,  should 
thereafter  be  a  body  corporate  by  the  name  of  **  mayor,  jurats,  bailiffk,  and  burgeties ; "  that 
there  should  be  one  of  the  more  honest  and  discreet  burgesses  or  inhabitants  caUed  '*  mayor,*' 
to  be  elected  as  therein  mentioned ;  and  four  honest  and  discreet  burgesses  or  inhabitants 
called  '*  jurats;*'  and  two  other  honest  and  discreet  burgesses  or  inhabitants  called 
*  bailiffs ;  *'  that  the  jurats  and  bailiffs  should  hold  their  offices  for  life,  unless  removed  for 
msonable  cause  ;  and  whenever  it  should  happen  that  eitlier  or  any  of  the  jurats  or  buiiffs 
for  the  time  being  should  die,  or  be  removed  or  withdrawn  from  his  or  their  office  or  offices, 
it  should  be  lawful  for  the  surviving  and  remaining  jurats  and  bailiffs  for  the  time  being,  or 
the  greater  part  of  them  (of  whom  the  mayor  should  be  one),  within  convenient  time,  to 
nominate  another  or  others  of  the  burgesses  or  inhabitants  of  the  borough  for  the  time 
being  to  be  a  jurat  or  jurats,  bailiff  or  bailiffs,  of  the  borough.  The  plea  then  stated  a 
vacancy  in  tlie  office  of  jurat,  and  that  the  defendant,  being  an  inhabitant  of  the  borough, 
was  duly  elected  to  be  a  jurat.  Replication,  first,  putting  in  issue  the  due  election  of  the 
defendant ;  and  secondly,  that  from  the  time  of  granting  the  charter,  hitherto  it  had 
been  used  and  accustomed  within  the  borough,  that  every  inhabitant  of  the  borough 
elected  to  be  a  jurat,  before  he  took  upon  himself  the  office  of  jurat,  should  be  sworn  and 
admitted  a  free  burgess  of  the  borough,  and  that  the  defendant,  before  he  took  upon  himself 
the  office  of  jurat,  had  not  becu  admitted  and  sworn  a  burgess.  Demurrer.  Upon  the  trial 
of  the  issues,  in  fact,  it  appeared  that,  at  the  election  of  the  defendant,  there  were  present  the 
mayor,  two  bailiffs,  and  two  jurats :  Held,  that  the  election  was  valid,  for  the  general  rule, 
that  a  majority  of  each  definite  part  of  the  elective  body  should  be  present  at  the  election, 
could  not  apply  to  this  corporation,  because  in,the  event  of  the  death  or  removal  of  one  of 
the  baiiiffii,  it  would  be  impossible  that  at  the  election  of  a  new  bailiff  there  should  be  pre- 
sent a  uMJority  of  the  bailiffs. 

Held,  upon  demurrer  to  the  replication,  that  according  to  the  true  construction  of  the 
dmrter,  it  was  competent  to  the  corporation  to  elect  the  jurats  from  the  inhabitants  of  the 
borough  or  from  ihe  burgesses,  and,  therefore,  that  the  plea  was  good,  inasmuch  as  it 
shewed  that  the  defendant  was  an  inhaibttant  of  the  borough  at  the  time  when  he  was  elected 
to  the  office  of  jurat. 

borough), 
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borough),  it  was  granted  that  the  mayor,  baililTs,  and 
burgesses  by  whatever  name  they  had  before  been  in- 
corporated, should  thereafter  be  a  body  corporate,  by 
the  name  of  mayor,  jurats,  bailifTs,  and  burgesses ;  that 
there  should  be  one  of  the  more  honest  and  discreet 
burgesses  or  inhabitants  called  mayor,  to  be  elected  as 
therein  mentioned,  and  four  honest  and  discreet  bur- 
gesses or  inhabitants  called  jurats,  and  two  other 
honest  and  discreet  burgesses  or  inhabitants  called 
bailifTs.  That  the  jurats  and  bailiffs  should  hold  their 
offices  for  life  unless  removed  for  reasonable  cause,  and 
whenever  it  should  happen  that  either  or  any  of  the 
jurats  or  bailiffs  for  the  time  being  should  die  or  be 
removed,  or  withdraw  from  his  or  their  office  or  offices, 
it  should  be  lawful  for  the  mayor  and  other  the  surviv- 
ing and  remaining  jurats  and  bailiiirs  for  the  time  being, 
or  the  greater  part  of  them,  (of  whom  the  mayor  should 
be  one,)  within  convenient  time,  to  nominate,  elect,  and 
appoint  another  or  others  of  the  burgesses  or  inhabit- 
ants of  the  borough  for  the  time  being  to  be  a  jurat  or 
jurats,  bailifT  or  bailifiTs  of  the  borough,  and  that  he  or 
the;  so  elected,  having  taken  an  oatii  of  fidelity  to  die 
king  and  faithfully  to  behave  in  all  things  touching  the 
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then  took  upon  himself  the  office.     There  were  several        1828. 
replications  putting  in  issue  the  due  election  of  the  de-  ^ 

fendant,  and  concluding  to  the  country.  The  seventh  agahui 
replication  stated,  that  from  the  time  of  granting  the 
charter  of  2  Car.  1.  hitherto  it  had  been  used  and  ac« 
customed  within  the  borough  that  every  inhabitant  of  the 
borough  elected  to  the  office  of  jurat  of  the  borough, 
before  he  took  upon  himself  the  office  of  jurat,  should 
be  sworn  and  admitted  a  burgess  of  the  borough,  and 
that  defendant  before  he  took  upon  himself  the  office  of 
jurat  of  the  borough,  had  not  been  duly  admitted  and 
sworn  a  burgess.  The  eighth  replication  stated,  that 
defendant  at  the  time  of  his  supposed  nomination,  election, 
and  fippointment  to  be  a  jurat  was  not  a  burgess  of  the 
borough  duly  sworn  and  admitted.  To  these  repli- 
cations the  defendant  demurred.  The  issues  in  fact 
were,  tried  before  Park  J. ^  at  the  Summer  assizes  for 
Kerttf  1827,  when  it  appeared  that  at  the  assembly  at 
which  the  defendant  was  elected,  there  were  present  the 
mayor,  two  jurats,  and, two  baiiiffi^  and  that  they  all 
voted  for  him.  Upon  this  evidence  the  learned  Judge 
directed  a  verdict  to  be  entered  for  the  defendant,  and 
gave  the  relator's  counsel  leave  to  move  to  enter  a  verdict 
for  the  crown.  In  Michaelmas  term  a  rule  nisi  for  that 
purpose  was  granted,  and  on  a  former  day  in  this  term 

Gumei/f  Bollandf  and  Tomlinson  shewed  cause.  It 
cannot  now  be  disputed  that  in  general  where  by  the 
provisions  of  a  charter  an  election  is  to  be  made  by  an 
assembly  composed  of  several  definite  bodies  for  the 
time  being,  "  or  the  major  part  of  them,"  a  good  elec- 
tive assembly  cannot  be  had  without  the  presence  of  a 
majority  of  the  entire  number  of  each  of  those  definite 

bodies, 
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bodies,  and  that  a  majonty  of  the  existing  number  will 
not  suffice.  But  the  question  here  is.  Whether  that  rale 
can  be  applied  to  the  charter  of  the  borough  of  Queen- 
borai^k.  It  appears  that  there  are  a  mayor,  four  jurats, 
and  two  bailiffs,  and  that  vacancies  in  the  ofSces  of 
jurats  and  bailiSs  are  to  be  Slled  up  by  the  mayor  and 
the  remaining  jurats  and  bailifls,  or  the  greater  part  of 
them.  Now  the  rule  is  manifestly  inappHcable  to  this 
charter,  for  If  one  bailiff  were  to  die,  it  would  be  im- 
possible to  fill  up  the  ofGce,  for  the  surviving  bailiff 
could  not  he  considered  as  a  majority  of  the  two.  SO) 
also,  if  one  bailiff  misconducted  himself,  and  it  were 
thought  proper  to  remove  him,  a  legal  assembly  &• 
that  purpose  could  not  be  held  unless  he  consented  to 
be  present  Again,  if  two  vacancies  in  the  offices  of 
jurats  should  occur,  which  is  not  a  very  remote  pro* 
bability,  they  could  never  be  filled  up  for  want  of  the 
attendance  of  a  majority  of  the  entire  number  of  jurats. 
These  difficulties  shew  that  tlie  rule  of  constmctiaii 
adopted  in  other  cases  is  inapplicable  to  this,  and  that  a 
mqority  of  the  aggregate  number  of  the  three  com- 
ponent parts  of  the  elective  assembly,  mayor,  jurats* 
and  bailifls  is  sufficient  to  make  it  a  good  assembly. 
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been  treated  as  of  great  importance  to  the  well  being  of        1828. 
corporations,  the  Court,  therefore,  will  not  depart  from  _ 

it  unless  there  are  strong  grounds  for  so  doing.  One  or  againu 
two  instances  h&ve  been  pointed  out  in  which  it  would 
be  impossible  to  apply  the  rule  to  this  corporation; 
those  certainly  must  be  considered  as  exceptions,  for 
lex  neminem  cogit  ad  vana  aut  impossibilia.  Bat  the 
exception  should  not  be  carried  further  than  the  neces- 
sity of  the  case  requires,  more  especially  where  the 
entire  elective  assembly  can  never  exceed  six  in  number, 
for  it  is  obvious  that  in  such  a  case  the  charter  should 
be  so  construed  as  to  compel  as  large  an  attendance  out 
of  that  number  as  possible.  In  the  present  case  it  ap- 
pears that  there  were  three  existing  jurats,  a  majority 
cf  the  whole  number  four  might  therefore  liave  attended, 
and  for  want  of  such  attendance  the  election  of  the  de- 
fendant was  invalid.  If  it  is  sufficient  to  have  a  majority 
of  the  entire  body  of  mayor,  jurats,  and  bailiffs  present, 
an  elective  assembly  may  be  held  without  the  presence 
of  either  of  the  bailiffs. 

Cur,  adv,  vnU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.  J.  This  was  a  motion  to  enter 
a  verdict  against  the  defendant  upon  an  information  in 
the  nature  of  a  quo  warranto,  for  usurping  the  office  of 
a  jurat  of  the  borough  of  Qfieenborotigh.  By  the  con- 
stitution of  that  borough  diere  are  a  mayor,  four  jurats, 
and  two  bailiff's,  seven  persons  in  all,  and  those  integral 
parts  compose  the  assembly  by  which  jurats  are  to  be 
elected.  At  the  election  of  the  defendant  there  were 
present  the  mayor,  two  jurats,  and  two  bailiffs,  con- 
stituting a  majority  of  the  seven,  but  it  was  objected, 

that 


HmKiho 

Sam. 
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that  there  could  not  be  a  good  elecuve  assembly, 
without  the  presence  of  three  juratsi>  so  as  to  make  a 
majority  of  that  body.  The  objeaion  was  founded  on 
several  decided  cases,  but  they  will  not  be  in  any  way 
affected  by  the  judgment  about  to  be  pronounced.  The 
language  of  this  charter  is  in  substance  the  same  as  of 
several  others  upon  which  the  decisions  alluded  to  have 
proceeded.  It  is  "  that  whensoever  it  shall  happen 
that  either,  or  any,  of  the  jurats  or  bailiffs  of  the  borough 
for  the  time  being,  shairdie  or  be  removed,  or  withdraw 
from  bis  or  their  ofGce  or  offices,  then  and  so  often  it 
shall  be  lawful  for  the  mayor,  and  other  the  surviving 
aod  remaining  jurats  and  bailiffi  of  the  borough  for  the 
time  being,  or  the  greater  part  of  them,  (of  whom  the 
mayor  sball  be  one,]  within  a  convenient  timej  to 
nominate,  elect,  and  appoint  another,  or  others,  of  the 
burgesses  or  inhabitants  of  the  borough  for  the  time 
being,  to  be  ajurat  or  jurats,  bailiff  or  bailiffs."  I  have 
observed  that  this  in  substance  very  strongly  resembles 
the  language  of  other  charters  in  which  it  has  been  held 
that  the  expression  *'  the  greater  part  of  them"  shall  be 
referred  to  the  former  member  of  the  sentence,  enumer- 
ating  the  component  pans  of  the  corporation;  as  for 
iflatance,  mayor,  aldermen,  and  capital  burgesses,  and 
_  latter  part  of  the  sentence,  where  "  the  re- 
of   tliose    definite 


Oaxit. 
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of  the  defendant  was  invalid,  inasmuch  as  a  majority  of       1828* 
the  entire  number,  four  jurats,  were  not  present.     But       """"^ 

The  Knrc 

in  each  of  the  cases  to  wliich  I  have  alluded  the  judg-  againn 
ment  of  the  Court  was  founded  on  a  rule  of  construction 
not  strictly  required  by  grammatical  rules,  for  the  ex- 
pression "  or  the  major  part  of  them"  might,  in  each 
of  those  cases,  have  been  referred  to  the  latter  branch  of 
the  sentence,  as  well  as  the  former.  Perhaps,  indeed, 
it  would  grammatically  have  been  more  correct  to  refer 
it  to  the  last  antecedent  than  to  that  which  was  more 
remote.  But  the  rule  was  founded  upon  a  sound  and 
^ise  principle,  viz.,  that  the  select  body  in  a  corporation 
should  be  compelled  to  fill  up  vacancies  in  its  component 
piirts  as  they  occur,  and  the  most  convenient  and  cer- 
tain mbde  of  doing  that,  is  to  require  at  elections  the 
pifesence  of  a  majority  of  each  of  those  parts.  It  is  by 
no  metttis  our  intention  to  break  in  upon  or  weaken  the 
anthority  of  those  decisions ;  but  if  we  are  called  upon 
to  construe  a  charter  to  which  that  rule  cannot  be  ap- 
plied, without  leading  to  an  absurdity  or  an  impos- 
sibility, as  it  would  in  this  case,  it  is  manifest  that,  in 
order  to  give  effect  to  the  charter,  some  other  construc- 
tion must  be  given  to  it.  In  the  borough  of  Queenborotig/iy 
if  ai  b^lifF  were  to  die,  or  be  amoved,  or  withdraw,  upon 
ibe  construction  contended  for,  his  place  could  never  be 
supplied.  If  two  vacancies  should  at  one  time  occur  in 
the  ofiice  of  jurats,  the  same  consequence  would  follow. 
Bat  it  is  said  that  as  a  majority  of  the  jurats  were  in 
diis  instance  remaining,  they  ought  to  have  attended. 
To  require  that  in  the  one  case  and  not  in  the  other, 
would  be  putting  two  different  constructions  on  the 
very  same  words,  which  we  ought  not  to  do.  It  seems 
to  me  that  we  ought  to  adopt  such  a  construction  as 
Vol.  VIII.  B  b  wiU 
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will  give  efTect  to  the  charter,  and  at  the  same  time  be 
uniform  and  consistent,  and  that  such  a  constructioD 
will  be  given  by  holding  that  the  election  of  the  de- 
fendant made  by  tlie  mayor,  two  jurats,  and  two  balli^ 
constituting  a  majority  of  the  entire  number  of  mayor> 
jurats,  and  bailiffi,  was  valid.  The  rule  for  entering  a 
verdict  for  the  crown  must  therefore  be  discharged. 

Rule  discharged. 

The  demurrer  to  the  replication  stood  in  the  paper 
for  argument  at  the  sittings  in  banc,  after  Michaelmas 
term,  and  upon  the  statement  of  the  pleadings,  the  Court 
intimated  an  opinion  that  the  question,  whether  the 
usage  stated  in  the  replication  could  be  pleaded  in  ex- 
planation  of  the  charter  (a),  was  not  properly  raised  on 
these  pleadings,  inasmuch  as  the  charter  was  not  set  oat 
in  hsc  verba,  but  the  legal  effect  of  it  only.  Leave  waa 
granted  to  the  prosecutor  to  amend ;  but  Plait,  for  the 
prosecutor,  aflerwards  said,  that  he  would  not  amend, 
and  if  he  could  not  support  the  replication,  would  con- 
tend that  the  plea  was  bad. 


Gkext. 
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uses  the  words  burgesses  or  inhabitants  as  synonymous,        1828. 
then   the   defendant   has   broui^ht  himself  within   the        '    ~" 

^^  The  KiKo 

charter  by  shewing  that  he  is  an  inhabitant,  the  a^aintt 
charter  having  declared  that  any  person  being  an  in- 
habitant or  a  burgess,  shall  be  eligible  to  serve  the 
office  of  jurat,  and  that  being  stated  to  be  the  legal 
efiect  of  the  charter  in  the  plea.  The  replication  is, 
that  by  usage  no  person  is  eligible  to  serve  the  office, 
unless  he  unite  the  two  characters  of  burgess  and  in- 
habitant. It,  therefore,  sets  up  an  usage  to  contradict 
or  explain  the  charter,  which  in  itself  is  free  from  am- 
biguity. Rex  v.  Miller  {a)  shews  that  the  replication  is 
bad.     (He  was  then  stopped  by  the  Court.) 

Plait  contra.  Although  the  charter  is  not  set  out  in 
the  pleadings  in  hsec  verba,  that  which  is  set  out  as  the 
legal  efiect  of  it,  shews  sufficiently  that  in  order  to  make  ^ 
a  party  eligible  to  the  office  of  jurat,  he  ought  to  be  a 
free  burgess.  Grants  from  the  crown  must  be  construed 
strictly,  Ccmyriz  Dig.^  Grants  12.  But  they  must  also 
receive  a  reasonable  construction,  WebUs  case  (5).  In 
James  v.  Tallent{c)  the  declaration  was  upon  a  bond 
conditioned  to  pay  to  a  woman  yearly,  during  the 
joint  natural  lives  of  herself  and  two  childi^en^  a  certain 
sum  therein  mentioned,  the  annuity  to  be  applied  to  the 
maintenance  and  education  of  the  children,  as  well  as 
of  herself;  or  in  case  of  the  death  of  the  two  children 
therein  specifically  named,  then  the  same  annuity  was 
to  be  payable  to  her  during  her  life :  one  of  the  children 
died  during  the  life-time  of  the  mother;  it  was  held 
upon  demurrer  to  the  declaration  that  the  annuity  was 

(a)  6  T.  M,  268.  (b)  8  Rej).  90.  (c)  5  B.  ij;  A.  889. 

B  b  2  payable 
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1628.        payable  to  her  during  her  hfe  at  all  events.     In  {bat 

"        case,  although  the  bond  was  not  set  out  in  hsec  verlwu 
The  KiKo  '  fe 

agnimt  the  Court  coIU-cted  the  intention  to  be  different  from 
that  which  the  words,  taken  in  their  literal  sense,,  would 
import,  for  by  the  terms  of  the  condition  taken  literally, 
the  annuity  was  to  be  payable  only  during  the  joint 
lives  of  the  woman  and  her  two  children,  but  the  Court 
held  it  to  be  payable  to  the  woman  after  the  death  of 
one  of  the  children.  So  in  this  case,  although  the 
charter  be  not  set  out  in  hsec  verba,  it  sufficiently  apr 
pears  from  the  le^al  effect  of  it  set  out  in  the  plea,  that 
a  person  eligible  to  the  office  of  jurat  must  be  a  burj^cM 
and  an  inhabitant.  Comyn's  Dig.,  Parol,  A.M.  shews 
that  the  word  "  or"  may  be  construed  and  when  the 
intent  requires  it  The  plea  states  that  at  the  time  of 
granting  the  charter,  the  borough  was  an  ancient  bo- 
rough, and  that  it  had  consisted  of  burgesses  only.  It 
further  states,  that  the  burgesses  of  the  borough  were  a 
body  corporate.  The  grant  is,  that  the  mayor,  bailiffs, 
and  burgesses  shall  be  incorporated.  The  jurats  at  that 
time  did  not  exist.  The  inhabitants  were  not  at  that 
time  part  of  the  corporate  body,  and  if  that  be  so,  there 
is  nothing  stated  in  the  ch.irter  to  m:ike  the  iiihabitants 
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named  an  inhabitant  to  be  a  jurat,  he  would  ipso  facto  1828. 
be  a  burgess,  and  if  the  long  can  in  a  place  where  there  ■ 
has  been  a  corporation  before,  grant  that  an  inhabitant  agfxmtt 
shall  be  a  common  councilman,  surely  he  may  authorize 
the  corporation  he  so  creates,  to  select  future  common 
councilmen  from  the  inhabitants.]  In  JRex  v.  Tate  {a\ 
the  king,  by  charter,  incorporated  the  inhabitants  of 
the  borough  by  the  name  of  the  mayor,  bailiffs,  and 
bnrgesses.  The  defendant,  an  inhabitant,  claimed  as 
a  matter  of  right  to  be  sworn  in  as  a  free  burgess. 
The  mayor  refused  to  swear  him  in,  but  the  recorder 
administered  the  oatli  to  him.  The  Court  held  that 
the  taking  of  the  oath  whereby  the  party  claimed  at 
the  time  to  be  a  free  burgess  was  a  sufficient  user  of 
the  office,  and  granted  an  information  against  him  for 
usurping  the  office  of  free  burgess.  The  Court,  there- 
fi>re^  must  have  been  of  opinion  that  inhabitants  had  no 
right  to  be  admitted  free  burgesses.  In  Rex  v.  West 
Loo  (b)j  the  Court  held  that  an  inchoate  right  of  ad- 
mission was  not  given  to  inhabitants  by  a  grant  that  the 
borough  should  be  a  free  borough  corporate  of  one 
mayor  and  burgesses,  being  inhabitants  of  the  town. 

Bayley  J.  The  legal  effect  of  this  charter,  as  it  is 
l^eaded,  is,  that  on  the  removal  of  a  bailiff  or  jurat, 
either  the  one  or  the  other  of  two  descriptions  of  per- 
sons, viz.  burgesses  or  inhabitants,  should  be  eligible  to 
fill  the  office  of  bailiff  or  jurat.  The  plea  shews  that 
an  inhabitant  has  been  elected. 

LiTTLEDALE  J.  This  is  a  very  clear  case.  The  word 
inhabitant  is  first  used   in   the  clause  relating  to  the 

(«)  4  Em,  337.       (6)  3B.iC,  677.  See  Rex^,  Hereford,  II  Mod.  188. 

B  b  3  election 
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election  of  mayor.  It  provides  that  there  shall  be 
one  of  the  more  hone^  and  discreet  burgesses  or 
inhabitants  of  the  borough  to  be  elected  mayor.  There 
then  follow  clauses  which  provide  for  the  election  of 
jurats,  and  of  bailiffs,  from  the  burgesses  or  inhabitants' 
Those  words  import  that  the  jurats  and  baili&  maj 
be  taken  either  from  burgesses  or  inhabitants.  It  is 
insbted  that  the  word  or  must  be  read  and,  and,  con- 
sequently, that  jurats  are  to  be  chosen  out  of  the  but^ 
gesses  and  inhabitants-  If  those  words  are  synonymous, 
it  was  sufficient  tor  the  defendant  to  state  iu  the  plea 
that  he  was  an  inhabitant,  for  that  implies  burgess.  But 
if  they  are  not,  still  it  appears  to  me  that  the  con- 
struction contended  for  in  support  of  the  replication 
ought  not  to  prevail ;  for  if  the  intention  of  the  crown 
had  been  that  the  jurats  should  be  elected  from  per- 
sons being  inhabitants  and  burgesses,  the  charter  would 
have  described  them  as  burgesses  inhabiting  within  the 
borough,  or  burgesses  who  were  inhabitants.  It  is 
clear  that  it  was  intended  that  the  jurats  should  be 
selected  either  from  burgesses  or  from  inhabitants.  Sudi 
a  provision  is  not  unreasonable,  nor  is  there  any  thing 
in  the  charter  to  shew  that  it  was  intended  that  Ibe 
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Parke  J.  The  replication  is  bad  for  the  reason  1828. 
already  stated.  Then,  as  to  the  plea,  it  is  perfectly 
clear  that  either  burgesses  or  inhabitants  may  be  elected  aganui 
jurats  at  once.  There  is  nothing  unreasonable  in  this 
provision,  nor  in  the  slightest  degree  inconsistent  with 
other  parts  of  the  charter.  We  must  hold,  therefore, 
that  the  defendant,  who  was  an  inhabitant,  was  eligible 
at  once  to  the  superior  office  of  jurat  without  passing 
through  the  inferior  office  of  a  burgess.  The  judgment 
of  the  Court  must,  therefore,  be  for  the  defendant. 

Judgment  for  defendant 


The  King  against  The  Justices  of  the  County    ^^^^^ 

of  Buckingham. 


A  RULE  nisi  had  been  obtained  for  liberty  for  the  A"  indictment 
had  been  pre- 

defendants  to  inspect,  and .  take  extracts  from,  the  ferred  against 
books,  papers,  minutes,  and  proceedings  of  the  pro-  not  repairing  • 
secutors,   as   bridge- wardens   and   trustees  of  Marlam  instMceoftha 
Bridge,  and  all  other  documents  of  them  the  bridge-  |;^,^a?L* 
wardens  relating   to   the   said  bridge.     This  rule  was  J^"?^"  *^ 
founded  on  an  affidavit  of  the  clerk  of  the  peace  for  the  *"«*  waa,  whe. 

ther  Uie  inh»- 

county  oi Buckingham,  which  stated  the  following  facts:  bitantsofUie 

parish  or  of  Ui6 

In  Trinity  term  an  information  against  the  defendants,  county  were 
for  not  repairing  Great  Marlam  Bridge,  was  obtained  at  it?  The  Court 
the   instance    of  the    bridge- wardens  and   trustees   of  ^^^  i^haWt^ 
certain  lands  in  the  parish  of  Great  Marl&vo,  the  annual  *"J|^^tJ*i|^^ 
rents  whereof  were  applicable  to  the  repairing  of  Marlam  J*  J?'*'*?  "** 
Bridge ;  and  in  order  to  make  a  good  defence  to  the  ipect  Uie  pariah 

bookaand 

information,  it  was  necessary  to  inspect  the  books  of  ac-  documenta 

-.  ,  relating  to  the 

B  b  4*  count,   repair  of  the 

bridga. 
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1888.  count,  and  of  nunntes  of  the  proceedings  of  the  bridge- 
wardens;  and  also  to  inspect  all.  other  papers  and 
"tmmtt  documents  touching  or  concerning  the  receipt  of  the 
BusiMeMM.  rents,  and  the  management  of  the  estates  held  bj  them 
the  bridge-wardens  for  the  purposes  aforesaid ;  and  also 
the  accounts  of  the  disbursements  of  such  rents.  The 
clerk  <tf  the  peace  had  made  application  to  the  bridge- 
wardens'  solicitor  for  inspecuon,  but  permission  to  in- 
spect was  refused.  He  found  in  his  office  of  clerk  of  the 
peace,.among  the  records  of  the  county,  a  statement  ofa 
case,  with  the  opinion  of  counsel  thereon,  which  state- 
ment appeared  to  have  been  made  with  the  consent  of  the 
bridge-wai-dens,  inasmuch  as  it  contained  copious  extracts 
from  their  book,  called  the  Bridge  Book  ,■  and  from  such 
statement  it  also  appeared  that  the  said  bridge-wsfdens 
and  trustees  had  been  from  lime  to  time  elected  hy,  and 
their  accounts  submitted  to,  and  allowed  hy,  the  in- 
habitants of  Great  MarUrm  in  vestry  assembled. 

Gttmey  and  Beufly  shewed  cause.  The  books  and 
documents  mentioned  in  the  rule,  are  the  private  boc^ 
of  the  bridge-wardens,  kept  for  their  own  use  or  for 
thfvt  of  the  inhnbitants  of  the  pariah  of  Great  Marlrm. 
The  inhabitants  of  the  county  have  no  interest  in  them, 
therefore,  to  inspect  them.  The 
,_Cox  V.  Copping  {b). 
tthe 
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Itere   the  object  of  the  application   is  to  compel  the        1828. 
iobabitants  of  the  parish  of  Great  MarU/m  to  produce       "* 
documents  which  may  be  iriven  in  evidence  in  favour  of       againu 

\         ®  The  Justices  of 

ibe  defendants  in  this  case,  but  which  may  be  used  Bucuiiojiaii* 
against  the  inhabitants  of  Marlaw  on  any  indictment 
vhich  may  hereafter  be  found  against  them  for  not 
lepairing  the  bridge.  The  question  Ls,  whether  the  in- 
habitants of  the  county  or  the  parish  be  liable  to  repair. 
The  case  must  be  considered  as  if  there  were  two 
indictments ;  one  against  the  county»  the  other  against 
the  parish.  In  Rex  y.  Holland  {a\  which  was  an  in- 
fonnatjon  against  the  defendant  founded  upon  the 
report  of  a  board  of  enquiry  in  Indian  the  defendant 
applied  for  a  rule  to  inspect  the  report,  but  it  was 
lefhsed. 

Maltby  contra.  In  Harrison  v.  WiUiams{b\  which  was 
an  action  against  the  defendant  for  the  breach  of  a  bye- 
law,  restraining  persons  from  exercising  trades  within  the 
limits  of  a  corporate  city  unless  they  became  freemen,  the 
Court  compelled  the  corporation  to  allow  the  defendant 
to  inspect  their  books  although  he  was  not  a  member  of 
the  corporation,  but  a  mere  resiant  within  the  city.  The 
bridge-wardens  may  be  considered  trustees  for  the  public, 
who  are  entitled  to  use  the  bridge,  and  have  an  interest 
that  it  should  be  repaired ;  and  the  inhabitants  of  the 
county  are  directly  interested,  because  they  are  prima 
fiicie  bound  to  repair  it  Now  Pickering \.  Noyes{c\  shews 
that  trustees  for  others,  or  for  others  jointly  with  them- 


(a)  4  T,  R.  691.  (b)  3  B.  ^  C  162. 

(e)  1  J3.  4f  C.  262. 


selves, 
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1828.        selves,   are   compellable   to  allow   inspection   of  their 
*""""""       books.     But  the  books  in  question  are  not  of  a  private 

The  Kino  ^  '^ 

against        nature;    they   are  open   to   the   inspection   of  all  the 

The  Justices  of  .  , 

BocKiKOHAM.  parishioners  in  vestry.  In  jillan  v.  Tap  {a\  the  rule 
'  to  inspect  books  was  refused,  because  the  question  con- 
cerned a  private  right,  but  here  a  public  right  is  con- 
cerned. In  an  action  against  a  sworn  broker  of  the 
city  of  London  for  negligence  in  making  a  contract,  the 
Court  compelled  him  to  produce  his  books,  on  the 
ground  that  he  was  a  public  agent,  Browning  v.  Ayl' 
win  (6).  It  is  true  that  the  Court  will  not,  in  a  criminal 
prosecution,  compel  the  party  accused  to  produce  evi- 
dence against  himself,  but  the  inhabitants  of  the  parish 
of  Great  Marlow  are  not  indicted.  The  application  in 
this  case  is  made  not  on  behalf  of  the  prosecutor,  but 
on  the  behalf  of  the  pafty  accused.  Besides,  although 
the  proceeding  be  criminal  in  point  of  form,  it  con- 
cerns a  civil  right,  and  it  is  the  only  remedy  provided 
by  the  law  for  the  breach  of  such  a  right. 

Lord  Tenterden  C.  J.  The  question  at  the  trial  of 
the  information  in  this  case  will  be.  Whether  the  inha- 
bitants of  the  county  or  the  inhabitants  of  the  parish  of 
Great  Marlow  are  liable  to  repair  the  bridge.  The  de- 
fendants will  say  that  the  inhabitants  of  the  parish  are 
liable.  The  question,  therefore,  will  be  the  same  as  if  the 
inhabitants  of  the  parish  had  been  indicted.  Now  it  is 
clearly  established  by  the  authorities,  that  if  the  ap- 
plication were  made  on  behalf  of  the  prosecutor  in  an 
indictment  against  the  parish  to  inspect  the  books  of 

(a)  2  JBlac.  Rep,  850.  (6)  7  B- i  C,  204. 

the 
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the  latter,  the  Court  would  not  compel  the  latter  to        1828. 

furnish  evidence  to  make  a  case  against  themselves; 

and  as  the  effect  of  irrantinfic  the  application  in  a  case        against 

^  o  rr  The  Justices  of 

like   the   present    may    be   to   compel    the    parish    to    Buckimqbaii. 

furnish  evidence  which  may  hereafter  be  used  against 

them  on  an  indictment  preferred  against  them,  I  think 

we  ought  not  (considering  this  as  a  contest  between 

the  county  and   the   parish)  to  compel  the  parisli  to 

produce  the  documents  in  question :  and  if  we  ought  not 

to  compel  the  inhabitants  of  the  parish  to  produce  these 

documents,   ought  we   to  compel  the   bridge-wardens 

who  are  trustees  for  the  parish  ?    It  has  been  said  that 

it  may  be  a  question  whether  the  bridge-wardens  are 

trustees  for  the  county  or  for  the  parish.     Upon  the 

afiBdavits  there  is  every  reason  to  suppose  that  they  are 

trustees  for  the  parish.     They  are  identified  with  the 

parish.     They  are  elected  by,  and  their  accounts  are 

submitted  to,  the  parishioners  in  vestry  assembled.     As 

we  could  not  compel  the  parish  to  produce  evidence 

against  themselves,  I  think  we  ought  not  to  compel  the 

bridge-wardens  to  do  so,  they  appearing  to  be  trustees 

for  the  parish. 

Bayley  J.  In  order  to  entitle  a  party  to  inspect 
books,  they  must  either  be  public  books,  or  the  party 
who  applies  for  such  inspection  must  have  an  interest 
in  them.  In  the  case  of  corporation  books,  no  person 
wholly  unconnected  with  the  corporation  has  a  right  to 
inspect  them.  This  is  a  public  prosecution,  and  the 
application  is  made  on  behalf  of  the  defendants.  If  all 
the  subjects  of  the  realm  have  an  interest  in  the  books 
and  documents,  the  application  ought  to  be  granted. 

But 
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1828.        But  these  books  are  kept  not  for  the  benefit  of  all  the 
'    ~        subjects  of  the  realm,  or  even  of  the  inhabitants  of  the 

The  KiKO  ''  ' 

against        countv  of  Bucfcinffham.  but  for  the  benefit  and  on  the 

The  Justices  of  ^  6         » 

BucKmoMAM.  behalf  of  the  inhabitants  of  the  parish  of  Great  Marlow, 
They  are,  properly  speaking,  not  public  but  parochial 
books.  This,  therefore,  is  an  application  by  one  litigant 
party  to  compel  the  other  to  produce  his  own  private 
books  to  make  out  a  case  against  him.  This  is  indeed 
a  proceeding  against  those  who  apply  for  the  inspection, 
but  if  they  obtain  inspection  of  the  parish  books,  they 
may  hereafter  institute  a  criminal  proceeding  against 
tke  parish  of  Great  MarloWy  and  use  the  extracts  from 
their  own  private  books  as  evidenceagainst  them. 

HoLROTD  and  Littledale  Js.  concurred. 

Rule  discharged. 


^uL  ^^^  ^^^^  against  The  Justices  of  Wilts. 

The  17  C?.  2.       A    RATE  for  the  relief  of  the  poor  of  the  parish  of 

Ci  38.  t,  4.  does  -^^ 

not  make  it  Lai/coc/cy  in  the  county  of  JViUsy  was  published  on 

iroperative  on        ,  ,  ,  _,, 

the  justices  to  "le  ISth  ISeptemoer  1 827 •  Ine  quarter  sessions  were 
niine  an  gp^"  held  on  the  I6ih  October,  at  Marlborough^  which  is 
r^xt^foUowinff  Sixteen  miles  from  the  parish  of  Laycock,  The  appellant 
the  publicaUon   gjjyg  ^q  notice  of  his  intention  to  try  his  appeal  before 

they  may  ad- 
journ it  to  the  next  sessions.  \Vhere  a  rate  was  published  on  the  1  f)th  of  September,  and  the 
appeal  was  entired  at  the  Michaelmas  sessions,  but  the  defendant  did  not  give  notice  ef  his 
intention  to  trjT  his  appeal  at  those  sessions,  and  the  justices  adjourned  it  as  a  matter  of 
course  to  Uie  Epiphany  sessions,  according  to  tlie  usual  practice,  and  the  appellant  gave 
notice  of  his  intention  to  try  his  appeal  at  the  Kpiphany  sessions,  when  the  justices  refused 
to  hear  it,  on  the  ground  that  it  ought  to  have  been  heard  and  determined  at  the  pre- 
ceding se8B0ll%  this  Court  granted  a  mandamus  to  compel  them  to  hear  tlie  appeal. 

the 
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the  Michaelmas  sessions,  but  at  that  sessions  the  appeal        1828. 
was  entered  and  adjourned  as  a  matter  of  course.     It        ~ 

"^  Th«  Kiir« 

appeared  upon  affidavits  that  it  was  the  usual  practice  t^oimf 
for  the  court  ot  quarter  sessions  for  the  county  of  frills,  Wilm. 
10  appeals  against  rates,  to  enter  the  appeal  at  the 
sessions  next  following  the  making  and  publication  of 
the  rate,  and  to  adjourn  it  to  the  next  sessions  as  a 
nuatter  of  course.  Before  the  Epiphany  sessions  the 
appellant  gave  notice  of  his  intention  to  try  his  ap- 
peal. At  the  Epiphany  sessions  the  respondents  put 
in  the  rate  made  on  the  16th  September,  and  then  ob- 
jected that  the  appeal  not  having  been  heard  at  the 
previous  Michaelmas  sessions,  nor  having  been  adjourned 
on  proof  of  want  of  reasonable  notice  to  the  respondents, 
or  of  its  being  impracticable  for  the  appellant  to  pro- 
ceed, the  justices  then  assembled  had  no  jurisdiction. 
The  justices  at  sessions  were  of  that  opinion,  and  re- 
fused to  hear  the  appeal.  A  rule  nisi  for  a  mandamus 
ooipmanding  the  defendants  to  enter  continuances  to 
(he  next  sessions,  and  hear  the  appeal,  having  been 
obtained, 

Bingham  now  shewed  cause.  An  appeal  against 
9  poor-rate  might,  under  the  43  Eliz,  c.  2.  s,  6.,  have 
^n  made  to  any  sessions  subsequent  to  the  publication 
of  it  The  statute  17  G.  2.  c.  38.  5.4.  was  passed  to 
remedy  that  inconvenience.  By  that  statute  it  is  en- 
acted, "  that  it  shall  be  lawful  for  any  persons  finding 
themselves  aggrieved  by  any  rate  made  for  the  relief  of 
the  poor,  upon  giving  reasonable  notice  to  the  church^ 
wardens  and  overseers  of  the  poor  of  the  parish,  &c.,  to 
appeal  to  the  next  general  quarter  sessions  of  the  peace 

for 
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1888.        for  the  coun^,  ridiog,  division,  corporation,  or  fraDcbise 

_  where  such  parish,  &c.  lies;  and  the  justices  of  the  peace 

i^abui        there  assembled  are  hereby  authorized  and  required  to 

Hm Juitieciof  •'  ^  _   . 

Wilt*.        receive  such  appeal,  and  to  hear  and  finally  determiae 

the  same,  but  if  it  shall  appear  to  the  said  jnstices  that 

reasonable  notice  was  not  given,  then  they  shall  adjourn 

the  said  appeal  to  the  next  quarter  sessions,  and  then 

and  there  finally  hear  and  determine  the  same."     first, 

where  it  is  practicable  to  appeal  to  the  next  sessi<Hii» 

it  is   imperative   on  the  party  to  appeal  to  the  next 

sessions.     The  intention  of  the  legislature  was  clearly  to 

confine  the  appeal  to  the  next  sessions,  meaning  by  the 

next  sessions,  the  next  practicable  sessions  at  which  an 

appeal  might  be  lodged,  Rex  v.  The  Jitstkes  of  Worca- 

tershire  (a).  Rex  v.  The  Justices  ^  Dorsetshire  (b).  Secondly, 

where  it  is  procticsble  to  give  notice,  it  is  impemtive  on 

the  parties  to  do  so  before  the  next  sessions.      The  act 

confines  the  appellant  to  the  next  sessions  to  which  it  is 

practicable  for  him  to  give  notice,  and  does  not  give  him 

an  option  of  appealing  to  the  next  sessions  but  one. 

But  as  he  is  only  entitled  to  appeal  to  the  next  sesmona, 

upon  giving  reasonable  notice,  it  must  be  imperative  oa 

him  to  do  so  wliere  it  is  practicable,  otherwise,  instead 
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there  assembled,  and  those  justices  only,  have  jurisdiction  1 828. 
to  hear  and  determine  the  appeal.  The  justices  at  the  """^ 
ensuing  sessions  are  generally  a  different  set  of  persons.        against 

The  Justices  o£ 

The  anxiety  of  the  legislature  that  the  appeal  against  a  Wilts.  • 
rate  should  b&  determined  at  the  sessions  \vhen  it  is 
entered,  gives  the  true  construction  to  the  words  "  upon 
giving  reasonable  notice."  It  would  be  useless  to  com- 
mand an  appeal  to  the  next  sessions,  and  a  decision  at 
those  sessions,  if  it  were  not  imperative  on  the  party 
appealing  to  give  reasonable  notice  when  practicable. 
The  object  of  the  legislature  evidently  was  to  prevent 
the  confusion  and  inconvenience  which  would  result 
from  a  parish  being  without  a  rate  for  more  than  three 
months,  or  from  a  rate  being  set  aside  at  the  end  of 
six  months.  This  anxiety  is  also  shewn  by  the  legis- 
lature not  allowing  an  adjournment  in  every  case,  but 
only  in  the  event  of  its  appearing  that  reasonable  notice 
was  not  given.  The  same  anxiety  is  not  shewn  in  the 
acts  giving  appeal  against  orders  of  removal,  nor  is 
there  the  same  reason  for  a  speedy  decision,  the  costs 
of  maintenance  being  easily  computed.  The  statute 
18  &  14  Car.  2.  r.  12.  5. 2.  requires  the  sessions  to  do 
justice  according  to  the  merits  of  the  cause.  Here  the 
fiu:ts  shew  beyond  doubt  that  it  was  practicable  for  the 
appellant  to  have  given  notice  for  the  Michaelmas  ses- 
sions. The  appellant  ought  to  have  shewn  that  it  was 
impracticable  for  him  to  give  notice  in  order  to  raise  a 
jurisdiction  in  the  sessions  to  adjourn.  Rex  v.  The 
Ju^ices  of  Shropshire  {a\  and  Rex  v.  The  Justices  of 
Wilis {l)y  may  be  relied  upon  by  the  other  side;  but 

{a)  7  East,  549.  (b)  10  Eatt,  405. 

those 
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18S8>        lliose  were  coses  of  appeals  against  orders  of  remoTal, 
and  do  not  applr. 

WimT  Scarlett  and  Wi^burn  contrt.     The  9  G.  1.  c.7.  *.8. 

enables  the  jusUces  upon  appeals  against  orders  of  re- 
moval to  adjourn.  The  words  are,  "  that  if  it  shall 
appear  to  them  diat  reasonable  notice  was  not  given* 
then  they  shall  adjourn  the  ^>peal  to  the  next  quarter 
sessions,  and  then  and  there  finally  determine  the  same." 
Now  it  has  been  decided,  that  though  that  statute  is  itn- 
pemtive  apon  the  justices  to  adjourn  the  appeal  only 
where  reasonable  notice  has  not  been  given,  it  leaves  to 
them  a  discretion  to  adjourn  in  other  cases,  Rex  t.  Tie 
Justices  of  Shropshire  (a),  Rex  v.  The  Justices  of  Bvek- 
ingkamshire  {b),  and  Rex  v.  The  Justices  of  Wilis  (c). 


Lord  Tenterden  C.  J.  I  think  that  the  sound  con- 
struction of  the  act  of  parliament  is,  that  the  justices 
are  to  receive  an  appeal  against  a  rate  at  the  next 
sessions  after  publishing  the  same,  and  that  they  are 
then  to  exercise  a  discretion  whether  they  will  hear 
and  determine  it  at  that  3essi<His,  or  respite  it  to  the 
next     It  is  impossible  to  say  that  the  matter  must  i 


IN  TtfE  Ninth  Yeae  of  GEORGE  IV.  S8S 

sence  of  a  material  witness.     Here  it  appears  that  the        1828. 

practice  of  the  sessions  has  been  to  allow  appellants  to 

enter  their  appeals  at  the  sessions  next  followini?  the        againsi 

.  ^  .  The  Juntices  of 

publication  of  the  rate,  and  to  adjourn  the  hearing  to  Wilts. 
the  second  sessions  as  a  matter  of  course.  That  being 
the  general  practice,  I  think  that  the  appellant  in  this 
case^  who  acted  on  the  faith  that  such  practice  would  be 
adhered  to,  ought  not  to  be  deprived  of  his  right  of 
appeal,  and  therefore  that  the  rule  for  a  mandamus 
ought  to  be  made  absolute.  At  the  same  time  I  think 
it  would  be  more  beneficial  to  the  public,  and  more 
consisteDt  with  the  intention  of  the  legislature,  if  the 
justices  did  not  adjourn  appeals  against  rates  as  a  matter 
of  course.  I  think  they  should  endeavour  to  induce 
parties  to  try  their  appeal  at  the  next  practicable  ses- 
^ons  after  the  publishing  of  the  rate. 

Bayley  J.  I  am  of  the  same  opinion.  It  was  com- 
petent for  the  justices  at  the  first  sessions  after  the  pub- 
lishing of  the  rate,  to  refuse  to  receive  the  appeal  unless 
there  was  proof  that  notice  of  appeal  had  been  given ; 
bat  they  did  receive  the  appeal.  Having  received  it, 
it  was  then  competent  to  them  in  their  discretion  to 
adyourn  it,  and  they  did  adjourn  it.  I  think  the  appeal 
ought  to  have  been  heard  at  the  next  sessions  after  that 
adjournment. 

Rule  absolute. 


Vol.  VIII.  C  c 


CASES  IS  TRINITY  TERM 


Hayward  and  Others  against  Wright. 

'  'T'HIS  was  an  action  commenced  in  the  Palace  Court, 
and  removed  into  this  Court  by  habeas  corpus.  The 


cedendo  issued, 
groond  that  the 


Parfie  afterwards  obtained  a  role  nisi  for  quashing 
the  procedendo,  on  en  affidavit  stating  that  ttie  cause 
was  of  importance,  and  fit  to  be  tried  in  this  Court. 

Thesiger  shewed  cause,  and  relied  on  the  stat 
21jac.\.  c.  23.  s-3.,  vliich  enacted  that  no  cause  should 
be  again  removed  which  liad  been  once  sent  back  by 
procedendo  to  an  inferior  court. 

Lord  Tenterden  C.  J.  We  cannot  make  this  rule 
absolute.  There  is  a  regular  fixed  course  by  which  a 
party  may  remove  his  cause  from  an  inferior  court.  The 

defendant  in  this  instance  neglected  to  do  that  which 
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1828. 


Firth  ajcainst  Thrush.  '^'"^  ^ ''^• 


T^ECLARATION  by  the  plaintiff,  as  indorsee,  against  The  indorieeof 
the  defendant  as  indorser  of  a  bill  of  exchange,  change,  disho- 
The  declaration  was  in  the  usual  form,  and  alleged  non-  acceptor%eing 
payment  of  the  bill  by  the  acceptor,  of  which  the  de-  '^i^^!^}^ 
fcndant  bad  notice.     Plea,  ffeneral  issue.     At  the  trial  <J«nceofoneof 

"  the  mdoraen, 

before   Lord    Tenterden  C.  J.,  at  the  London  sittings  employed  an 

^     attorney  to  give 

after  last  Michaelmas  term,  it  appeared  that  the  action  notice  to  him 

and  the  other 

was  brought  to  recover  the  amount  of  the  following  bill  prior  indorien; 

m         •  the  attorney, 

Of  exchange  :  after  enquiry, 

having  n^Ted 

"  Frome^  October  1st,  1825.  information  of 

this  indorser't 

"  Ten  months  after  date  pay  to  my  order  two  hun-  place  of  resi- 
dence on  the 
dred  and  fifty  pounds,  for  value  received.  following  day, 

_  _  _  Consulted  his 

*^  KiCHARD  Major,   client,  and  on 

"  Mr.  S.  Greenland,  iLm'^tlc^dr 

"  Clothier,  ,^;^^jtur 

cs  JPromer  Held,  that  the 

notice  was  suf* 
^.^  ficicnt* 

The  bill  was  accepted,  payable  at  Sir  Peter  Pole's      The  declar- 

•       !_•        I.  '       T       J  'J  1    \        Ti/r   *       ^      ation  averred 

bankmg-house  in  London,  was  mdorsed  by  Major  to  that  the  defend- 

tbe  defendant,  by  the  latter  again  indorsed  to  Major,  *?\h^*di!^^'^ 

and  by  Major  to  Swain  and  Co.,  of  London,  and  by  them  ^^^^\  "*?**• 

to  the  present  plaintiff.     Major,  the  drawer  of  the  bill,  legation  was 

satisfied  by 

resided  in  Somersetshire,  and  was  the  brother-in-law  of  proof,  that  he 

had  notice  as 

the  defendant,  and,  by  the  authority  of  the  latter,  had  soon  as  it 
pot  his  name  on  the  bill.     Before  the  bill  became  due,  ably  be  given, 
the  plaintiff  had  applied  to  Swain  and  Co.  for  inform-  unnecwsaryT** 
ation  respecting  the  defendant,  but  they  could  give  him  gj^j'^^n'^^^'j 
no  information.     He,  as  well  as  Swain  and  Co.,  re-  ciaraiionthe 

special  circum* 
stances  which 
imdffvd  Ttlid  the  notice  given  at  a  later  period  than  in  ordinary  cases  would  be  suffieient. 

C  c  2  peatedly 
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peatedly  applied  to  Major,  and  also  to  Miller,  hb 
attorney  (who  acted  in  this  suit  as  the  attorney  for 
the  dtfendant).  They  returned  for  answer,  thut  the 
plaintiff  must  not  expect  to  get  any  thing  from  Thrush, 
and  they  gave  no  infonnatiun  respecting  his  place  of 
residence.  The  bill  was  dishonoured  by  Greenland,  the 
acceptor,  on  the  'Ith  August  1826,  the  day  it  became  due. 
The  plaintiff  tlien  delivered  the  bill  to  Poamal,  his  at- 
torney, and  directed  him  to  give  notice  to  the  parties  on 
the  bill,  and  due  notice  of  such  dishonour  was  given  to 
Swain  and  Co.,  and  to  Major;  and  on  the  5th  August  a 
letter  containing  notice  of  the  dishonour  of  tlie  bill  was 
put  into  the  po$t-of!ice  in  London,  addressed  to  the  de- 
fendant at  Frame.  He  in  fact  did  not  reside  at  Fromt, 
but  at  Burton,  which  is  ten  miles  from  Frame,  and  never 
received  the  letter,  and  it  was  returned  through  the 
post-office  to  the  plaintiff,  on  the  24lh  September.  He 
then  directed  Po'jmal  to  use  the  utmost  diligence  to 
ascertain  the  place  of  residence  of  the  defendant, 
and  the  latter  wrote  to  a  professional  man  at  FhJTne 
to  use  his  endeavours  for  the  same  purpose;  and, 
on  the  16th  October,  he,  Poamal,  received  information. 


Tmruib. 
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actually  given  was  not  valid ;  for  admitting  that  the  facts  1828. 
proved  shewed  that  the  plaintiff  had  used  due  diligence  to 
ascertain  the  place  of  residence  of  the  defendant  in  the  Ji^^** 
first  instance,  still  the  plaintiff's  attorney  having  acquired 
knowledge  of  the  defendant's  residence  on  the  16th 
OctcbeTy  ought  to  have  given  notice  on  the  1 7th :  whereas 
be  n^Iected  to  do  so  until  the  18th.  Lord  TetUerden  was 
inclined  to  be  of  opinion  that  as  Major  was  the  agent 
of  ThruA  for  the  purpose  of  indorsing  the  bill,  he 
might  be  considered  his  agent  for  the  purpose  of  receive 
iDg  notice,  and,  therefore,  that  notice  to  Major  was  notice 
to  T%ru$h  ;  but  even  if  that  was  not  so,  that  under  the 
peculiar  circumstances  of  this  case,  the  notice  on  the 
18th  was  sufficient;  and  as  to  the  other  pdint,  he  was 
of  opinion  that  if  the  evidence  shewed  that  the  de- 
fendant had  notice  as  soon  as  it  was  required  by  law,  the 
averment  was  proved;  but  reserved  the  points,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill,  with  tiberty  to  the  defendant  to 
move  to  enter  a  nonsuit  A  rule  nbi  for  that  purpose 
having  been  obtained  in  last  term, 

Sir  i7.  Scarlett  and  Bamewali  now  shewed  cause. 
There  was  sufficient  notice  of  the  dishonour  of  the  bill. 
Major  was  the  agent  of  Thrtishy  authorized  to  indorse 
tbe  bill.  He  may  fairly,  therefore,  be  considered 
his  agent  for  the  purpose  of  receiving  notice  of  the 
fishonour,  and  notice  to  Major  was  notice  to  the 
defendant  But  assummg  that  to  be  otherwise,  still, 
under  the  special  circnmstanoes  of  the  case,  the  notice 
given  to  the  defendant  on  the  18th  of  Cktober  wbm 
reasonable.  The  plaintiff  was  ignorant  of  the  place  of 
residetide  of  the  defendant.    Before  the'  bill  became  due 

Cc  8  he 
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he  had  mode  inquiries  of  Major,  and  of  MiUer,  bis 
attorney,  and  could  uot  gain  any  information  on  the 
subject.  I^e  used  due  diligence  to  ascertain  the  place 
of  residence  of  the  defendanL  When  the  bill  became 
due  and  was  dishonoured,  the  plaintiff's  attorney  in 
due  time  addressed  a  tetter  to  the  defendant,  on  the- 
supposition  that  he  resided  at  Frame,  where  Major  re- 
sided, and  where  the  bill  purported  to  have  been  drawn. 
The  defendant  did  not  reside  at  Frame.  There  can  be 
no  doubt  that  the  plaintiff  used  due  diligence  before  the 
24-th  oi September.  Then  the  only  questionis.  Whether 
there  were  any  laches  after  the  letter,  containing  the 
notice  was  returned  to  the  plaintiff?  He  immediately 
directed  his  attorney  to  make  enquiries  respecting  the 
defendant's  place  of  residence,  and  the  attorney  wrote  to 
another  professional  man,  residing  at  Frame,  to  make 
enquiries  on  the  same  subject.  The  plaintiff's  attorney, 
on  the  16th  October,  received  informatioa  that  the  de-. 
fendsnt  resided  at  Burton.  He  was  not  bound  to 
neglect  all  other  business  on  that  day  in  order  to  ffve 
notice,  and  on  the  18th  he  gave  notice  to  the  defendant. 
As  to  the  other  point,  the  allegation  that  notice  was 
given  to  the  defendant,  was  satisfied  by  proof,that  notice 


Thrush. 
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excused  the  want  of  notice  at  the  usual  time,  Cory  v.        1828. 
Scott  {a).     Then  as  to  the  other  point,  the  notice  of  dis-        *"■"" 

i_  n*  •  Firth 

honour  was  not  sufficient  Assuming  that  the  evidence  jagahut 
shewed  that  the  plaintiff,  before  and  after  the  bill  became 
due,  used  due  diligence  to  discover  the  place  of  residence 
of  the  defendant,  still  he  did  not  give  notice  to  the  de- 
fisndant  within  a  reasonable  time  after  he  acquired  such 
knowledge.  The  plaintiff's  attorney  was  informed  of 
the  defendant's  place  of  residence  on  the  16th.  He 
ought  to  have  given  notice  on  the  1 7th,  but  it  was  not 
in  &ct  sent  till  the  1 8th.  The  plaintiff,  therefore,  was 
guilty  of  laches. 

Lord  Tenterden  C.  J.  I  cannot  entertain  any 
doubt  that  the  allegation  in  the  declaration,  that  the 
defendant  had  notice  of  the  dishonour  of  the  bill  was 
fully  proved,  by  shewing  that  he  had  a  notice  good  and 
available  in  law.  It  was  quite  unnecessary  to  state  on 
the  record  the  special  circumstances  or  facts  which 
rendered  the  notice  valid,  although  it  was  given  at  a  later 
period  than  would  in  ordinary  cases  have  sufficed.  Then 
all  difficulty  as  to  the  form  of  the  declaration  being 
removed,  the  only  remaining  question  is.  Whether  the 
notice  of  dishonour  was  good  and  valid.  It  struck  me 
at  the  trial,  that  as  Major  was  the  agent  of  the  defend- 
ant for  the  purpose  of  indorsing  the  bill,  he  was  also  his 
agent  for  the  purpose  of  receiving  notice  of  dishonour, 
and  that  notice  having  been  given  to  him  in  due  time, 
that  was  notice  to  the  defendant.  I  still  incline  to  be  of 
that  opinion.  But  it  is  unnecessary  to  decide  the  case 
upon  that  ground.     I  would  rather  decide  it  on  more 

(a)  oB.  i  A,  619. 

C  c  4  general 


FlBTH 

mg/ditM 
Thmdui. 
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general  principles.  For  a  month  or  more  there  was  no 
knowledge  of  the  defendant's  abode.  It  was  clear  that  the 
holder  of  the  bill  was  not  guilty  of  any  laches  before 
the  24th  of  September.  He  had  made  enquiries  of  Major 
and  of  his  attorney  as  to  the  defendant's  residence,  and 
they  would  not  give  him  any  information.  The  plaint^ 
sent  notice  of  dishonour  to  Frame,  which  was  the  place 
where  the  bill  purported  to  have  been  drawn.  That  letter 
was  returned  to  Ptnmal  on  the  24th  o( September,  and  he 
thereupon  wrote  to  an  attorney  at  Poolc,  and  requested 
liim  to  ascertain  the  place  of  reiiidence  of  the  defendant. 
On  the  1 6th  of  October  he  received  information  of  thfc 
defendant's  residence.  If  he  had  written  to  the  defendant 
on  the  17th,  there  would  not  have  been  any  doubt  thtA 
the  notice  would  have  been  sufficient ;  but  he  did  not  write 
till  the  18tb.  the  question  is,  Whether  he  was  entitled 
to  take  a  day  to  consult  his  client?  Pownal  was  not  the 
holder,  he  was  the  agent  and  attorney  of  the  plainll^ 
employed  by  the  latter  to  give  notice  uf  the  dishonour. 
If  Pownal,  the  agent  of  the  plaintiff  for  the  purpose 
of  giving  notice  of  dishonour,  had  a  right  to  take  a  day 
to  consult  his  client  under  the  special  circumstaiices  oT 
the  case,  the  notice  was  sufficient-     1  think  he  had.     If 


Thrush. 
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Bayley  J.  I  am  of  the  same  opinion.  The  alle-  IBiB. 
gation  that  the  defendant  had  notice  was  proved  by  "J 
shewing  that  he  had  notice  as  soon  as  it  could  reason-  jj^atna 
ably  be  given.  The  duty  of  the  holder  of  a  bill  is 
to  nse  due  diligence  to  discover  the  residence  of  par- 
tied  entitled  to  notice.  Here  the  holder  attempted 
before  the  bill  became  due  to  ascertain  from  the  drawer 
the  place  of  the  defendant's  residence,  and  the  drawer 
Woiild  not  give  the  information.  It  was  tmnecessary 
when  the  bill  became  due  to  renew  the  same  at- 
tempt, and  the  plaintiff  sent  notice  to  the  place  where 
he  might  reasonably  suppose  the  defendant  to  reside. 
On  the  16th  of  October  P&wnal  received  notice  that  the 
defendant  resided  at  Burton.  Paxnal  was  entitled  to  go 
to  his  client  and  consult  him.  He  has  one  day  for  that 
purpose,  and  goes  on  the  17th  of  October.  Pownal  had 
the  same  period  of  time  as  the  party  himself.  There  is 
li  dass  of  cases  analogous  to  this :  I  mean  those  cases 
where  bills  are  deposited  in  the  hands  of  a  banker  for 
the  benefit  of  a  customer.  The  banker  has  a  day  to 
give  notice  to  his  customer.  If  the  holder  of  a  bill  place 
it  in  the  hands  of  his  banker,  the  latter  is  only  bound 
to  give  notice  of  its  dishonour  to  his  customer  in  like 
manner  as  if  he  were  himself  the  holder,  and  his  customer 
must  send  to  the  party  next  entitled  to  notice ;  and  the 
Customer  has  the  like  time  to  communicate  such  notice 
as  if  he  had  received  it  from  a  holder  (a). 

HoLROYD  J.  The  law  requires  reasonable  notice* 
The  facts  proved  in  this  case  shew  that  reasonable 
notice  was  given.     This  is  exactly  like  the  case  of  a  bill 

(a)  See  Haynes  v.  JBirkSt  3  Bos.  ^  Pul,  599.  ScoU  v.  Lifford,  9  East,  547. 
Longdate  v.  Trimmer y  15  Eastj  291. 

deposited 
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Tturm 


1836.  deposited  by  a  customer  with  his  banker.  If  the  bill  in 
question  had  been  deposited  by  the  plaintiff  with  his 
banker,  and  dishonoured  on  the  16th,  it  would  have 
been  sufficient  for  the  banker  to  have  given  the  plaintiff 
notice  on  the  I7th,  and  for  tlie  plaintiff  to  have  given 
notice  to  the  defendant  on  the  18th.  I  am,  therefore, 
of  opinion  that  the  notice  given  in  this  case  was  suffi- 
cient. I  think  also  that  the  form  of  declaration  is 
proper,  and  that  the  allegation  that  the  defendant  had 
notice,  was  satisfied  by  proof  that  he  had  that  reasonable 
noUce  which  the  law  requires. 

LiTTLEnALE  J.  I  think  that  the  uotice  was  sufficient 
for  the  reasons  already  given  by  the  rest  of  the  Court. 
I.  also  think  that  the  averment  in  the  declaration  was 
proved.  In  Bateman  v.  Joseph  (a),  which  was  an  action 
by  the  indorsee  against  the  payee  and  first  indorser 
of  a  bill  of  exchange,  it  appeared  that  tlie  plaintiff 
received  notice  of  the  dishonour  on  the  .lOih  of  S^ 
tember,  in  time  to  have  given  notice  on  that  day ;  he 
gave  no  notice  till  the  4th  of  OcttAer,  but  his  clerk 
proved  that  he  did  not  know  the  defendant's  residence 
till  that  day.     Lord  Eilmborough  there  said  "  the  bolder 


Thkdsh. 
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...  ' 

there  can  be  no  doubt  that  due  diligence  was  used  in        1828. 
that  respect.     If  the  notice,  under  the  peculiar  circum-        "T 

FiftTH 

Stances  of  the  case,  was  a  valid  notice  at  the  time  it  was  ^nmtt 
pven,  the  allegation  is  satisfied  by  the  proof.  I  do  not 
recollect  to  have  ever  seen  the  special  circumstances 
which  excuse  the  want  of  notice  at  the  time  when  it  is 
usually  required,  stated  in  a  declaration.  The  legal 
efl^t  of  such  special  circumstances  is  to  make  a  notice 
on  the  1 8th  of  October  a  good  and  valid  notice.  It  is 
sufficient  in  pleading  to  state  the  legal  effect  The  rule 
for  entering  a  nonsuit  must,  therefore,  be  discharged. 

Rule  discharged  (a). 

(a)  See  Baldwin  ▼•  JUchttrdion,  IB^^C^  S45. 


Fairlie  against  Denton  and  Barker.  Tunday, 

June  17th. 

ASSUMPSIT  for  money  had  and  received.     Plea,  The  general 
rule  of  law  i% 

non  assumpsit     At  the  trial  before  Lord  Tentcrden  that  adebtctn* 

^^   'v  1       »-       1        .    ,  r        -rwi  r>        t      not  be  aidgned. 

C.  J.,  at  the  London  sittmgs  after  Hilary  term  1828,  the  The  exception 
following  appeared  to  be  the  facts  of  the  case.     By  arti-  that  where 
des  of  agreement,   the   defendants  and  one  E,  Perry  ^^  J^J 


agreed  to  grant  a  piece  of  land  therein  described,  unto  ^"^""^  debt 
&  Crossland  and  J.  Stonekouse.  who  agreed  to  build  on  the  -^ »  •«<* »  debt 

^  to  the  same  or 

same  land  twelve  brick  messuas^es  or  dwelling-houses.  •  larger  amount 

°  due  from  a  to 

The  defendants  and  Perry  agreed   to   purchase  from  ^.,  and  the 

three  agree  that 

Crosdand  and  Stonehouse  a  yearly  rent-charge  of  96/.  to  c.  shall  be  b:u 
be  charged  upon  the  said  messuages,  at  and  for  the  sum  of  ^  ,  and  c* 
of  1200/.,  which  said  sum  of  1200/.  was  to  be  paid  to  "^^^^x^^ 
Crossland  and  Stonehouse^  or  to  their  order  in  writing,  by  «nay  "jaintain 

'  ^'    ^    an  action 

six  instalments,  at  specified  stages  in  the  progress  of  the  ^n»*  ^• 

action,  it  is  in- 
eorabent  on  the  plaintiff  to  shew,  that  at  the  time  when  C.  promised  to  pay  B,  there  wai  an 
aecertaioed  debt  due  from  A,  to  B. 

buildings. 
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baildings.  The  5th  Instalment  was  ISO/.,  and  was  to  be 
paid  as  soon  as  the  plasterers'  work  should  be  finished. 
The  6th  and  last  instalment  was  '2iOl;  and  was  to  be- 
come due  when  each  of  the  twelve  messuages  should  be 
painted,  papered,  and  coloured,  iron  rails  and  iron  woiic 
fixed,  and  in  all  respects  completely  fit  for  the  reception 
of  a  tenant. 

The  defendants  from  time  to  time  made  payments  on 
account  of  the  ISOO/.  to  Crossland  and  Stonehausr,  and 
the  latter  at  difierent  times  gave  to  the  plaintiff  eight 
ordert  in  writing  on  the  defendants,  for  several  sums  of 
money,  amounting  in  the  aggregate  to  499/.  lOi.  The 
defendants  paid  the  sums  mentioned  in  the  first  five 
orders  only.  Crossland  being  called  as  a  witness,  stated, 
that  he  kept  a  book  in  which  he  entered  all  monies  re- 
ceived by  him  of  the  defendants,  and  he  entered  as  cash 
payments  made  by  them,  the  amount  of  the  several 
orders  given  by  him  and  Slanehouse  in  favour  of  the 
plainiifi';  and  he  further  stat^,  that  the  defendants  kept 
a  book,  in  which  there  were  entries  corresponding  tn  tSL 
respects  with  his  own,  the  two  accounts  having  be«l 
frequently  checked  and  compared  with  each  other.  The 
defendants'  book  having  been  produced,   it  appeared 
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in  the  defendants'  hands  orders  of  Crosdand  and  SUme-^  1828. 
kerne  to  the  amount  of  233/.  They  refused  to  advance  Z 
Crosdand  and  Stouehouse  any  further  sum,  alleging  as  a  a^ait^u 
v^O^n  for  their  refusal,  that  there  was  upwards  of  2QQU 
4tte  to  the  plaintiff  on  the  orders  lodged  with  them,  for 
which  they,  the  defendants,  were  responsible.  The 
plaintiff  gave  no  evidence  to  shew  that  at  the  time  wheo 
this  conversation  took  place,  the  buildings  were  in  such 
a  atate  of  forwardness  as  to  entitle  Crosdand  and  &oiJtf- 
htmse  to  a  larger  sum  than  that  which  had  already  been 
advanced  to  them  by  the  defendants ;  and  it  afterwards 
appeared,  in  the  course  of  the  defendants'  evidence,  that 
the  buildings  were  not  only  not  completed  on  the  5tb 
of  Febiiuay^  but  it  was  at  least  doabtful  whether  the 
plasterers'  work  had  been  done  so  as  to  entitle  Crosdand 
and  Sionehouse  to  the  fifth  instalment  The  defendants 
afterwards  paid  to  Crossland  and  Sionehouse  the  further 
sum  of  95/.,  which,  together  with  the  sums  paid  by 
them,  and  the  sum  of  233/.,  which  the  plaintiff  claimed 
to  be  paid  to  them  in  pursuance  of  their  orders,  would 
make  up  the  full  sum  of  1200/.  which  was  to  become 
due  to  Crossland  and  Stonehouse  when  the  buildings 
should  be  completed. 

Upon  these  facts,  it  was  contended,  on  the  part  of  the 
defendants,  that  the  plaintiff  could  not  recover,  because 
be  claimed  as  assignee  of  a  debt  which  by  law  could  not 
be  assigned.  If  by  an  agreement  between  the  three 
parties,  the  plaintiff  had  undertaken  to  look  to  the  de- 
fendants and  not  to  his  original  debtors,  that  would  have 
been  binding,  and  the  plaintiff  might  have  maintained 
an  action  on  the  agreement ;  but  in  order  to  give  him 
that  right  of  action,  there  ought  to  have  been  an  ex- 
tingubhment  of  the  original  debt,   which  would   have 

been 
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i6S8.        beoi  a  good  consideration  for  the  defendants'  promise. 

P^^  Wharton  v.  Walker  (a).  Here  llie  plaintiff  never  agreed 
to  discharge  or  release  the  debt  owing  to  him  by 
Crossland  and  Stonekotae,  and  he  maj  sue  them  at  any 
time.  Secondly,  assuming  that  the  original  debt  was 
extinguished,  this  action  for  money  had  and  received  is 
not  maintcunable,  because  the  defendants  never  in  fiict 
reeeived  any  money  on  account  of  the  plaintiff.  Lord 
Tenterdm  directed  the  jury  to  find  a  verdict  for  the 
plainuff,  if  from  the  evidence  they  thought  that  the  de- 
fendants bad  ever  acknowledged  that  they  held  in  their 
hands  money  for  the  plaintiff;  but  he  reserved  liberty 
to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  ver- 
dict should  be  against  them.  A  verdict  having  been 
fiHind  for  the  plaintiff  a  rule  nhi  for  entering  a  nonsuit 
was  obtained  by  Sir  Janus  Scarlett  in  last  Easter  term. 

F.  Pollock  and  R.  V.  Richards  now  shewed  cause.  If 
the  defendants  agreed  to  consider  the  money  due  to 
Crosdand  and  Stonehouse  in  respect  of  tlie  building  con- 
tract, as  money  had  and  received  by  them,  the  defend- 
ants, on  account  of  the  plaintiff,  they  are  liable  in  this 
action.     Tlie  legal  efiect  of  such  a 
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derk  of  the  defendants  met  together,  and  TempreU  drew  a        1 828. 
check  on  the  defendants  in  favour  of  Lynch  for  1690/.       „ 
The  defendants'  clerk  received  the  check,  and  sitye  Lynch        agtdnu 
a  draft  on  the  defendants  for  415/.,  being  the  difference 
between  1690/.  and  1275/.  the  sum  due  from  Lynch  to 
the  defendants.  '  Lynch  had  committed  an  act  of  bank- 
ruptcy before  this  transaction  took  place,  and  nodce  was 
given  to  the  defendants  not  to  pay  the  draft  to  Lynch;  but 
they  did  so.  Spratt^  LyncVs  assignee,  sued  for  the  amount 
as  money  had  and  received  to  his  use,  and  Best  C.  J. 
directed  the  jury  to  find  for  the  plaintiff  if  they  tliought 
the  transaction  between   TempreU  and  the  defendants' 
derk  was  equivalent  to  a  passing  of  the  money.    The  jury 
having  found  for  the  plaintiff,  it  was  held,  after  argument 
on  a  rule  nisi  for  a  new  trial,  that  the  assignee  of  Lynch 
might  maintain   an   action  against  the   defendants  for 
money  had  and  received.     But  then  it  is  said  the  pre- 
sent plaintiff  cannot  sue,  because  he  can  only  claim  as 
assignee  of  Crossland  and  Stonehotise^  and  that  a  chose 
in  action  cannot  be  assigned.     That  is  undoubtedly  the 
general  rule.     But  Cuxon  v.  Chadley  {a\  and   Wharton 
V.  Walker  (&),  establish  beyond  all  doubt  that  if  it  had 
been  agreed  in  this  case  between  the  plaintiff,  Crossland 
and  Stonchousey  and  the  defendants,  that  the  latter  should 
become  the  debtors  of  the  plaintiff  for  the  233/.  (which 
was  the  sum  owing   by    Crossland  and  Stonehouse  to 
him),  the  debt  due  from  Crossland  and  Stonehouse  to  the 
plaintiff  would  have  been  extinguished,  and  the  plaintiff 
would  be  entitled  to  sue  the  defendants  for  that  sum. 
Now  there  was  evidence  in  this  case  to  go  to  the  jury, 
that  there  was  such  an  agreement,  and  that  the  plaintiff 
was  a  party  to  it.   The  plaintiff  having  lodged  the  order 

(a)    S  Z?.  ^  C.  591.  (6)  4  B.  ^-  C.  163. 

for 
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1S28.        for  payment  with  the  defeDdnnts,  taay  have  agreed  with 
~  them  to  look  to  them  as  his  dtbtors  for  the  amount 

ogf'l'ut  mentioned  in  those  orders,  and  the  fact  of  tlicir  having 
represented  to  Crossla/td  that  they  (tlie  defendant^)  were 
responsible  to  the  plaintiff  for  the  amount  of  those  ordei^ 
was  evidence  to  go  to  the  jury  that  they  had  promued  the 
plaintiff  to  pay  him  the  sums  owing  to  him  by  Crossfand 
and  Stoneiouse,  and  that  the  plaintiff  had  agrcsed  to  take 
the  defendants  as  his  debtors;  and  if  that  be  so,  it  19 
quite  clear  that  the  debt  owing  by  Grassland  and  Sloru- 
house  was  extinguished,  and  tlie  cxtinguislimenl  of  lj|iat 
debt  is  a  good  consideration  for  the  defendants'  prP^ise. 
Besides,  here  Crosslattd  and  ^onehouse  could  not  revi^ 
the  order,  after  the  defendants  acknowledged  .^U^f  ^ey 
yere  responsible  to  the  plaintiffii,  Hodgson  t.  ^f'^' 
son  (a). 

Sir  J.  Scarlett  and  Comyn  contrk  were  stopped  by  the 
Court 

Lord  Tenterden  C.  J.  It  is  a  general  rule  of  law, 
^diat  a  chose  in  action  cannot  be  assigned.  There 
is,  however,  an  exception  to  that  rule.     It  has  been 


DsMToir. 
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to  Crosdand  and  Stonehome.     Crosdand  then  asked  the        1828. 
defendants  for  a  further  advance,  wliich  they  refused,        —— 

Faiklxs 

because  they  held  orders  in  favour  of  the  plaintiff  for  agaimt 
paym^t  of  more  than  SOO/.  But  non  constat  that 
diat  aiun  was  then  due  from  them  to  Crosdand  and  Stanc" 
home.  It  might  afterwards  have  been  to  become  due 
in  the  progress  of  the  work,  which  was  not  at  that 
time  completed.  It  lay  upon  the  plaintiff,  in  order  to 
bring  himself  within  the  cases  which  form  exceptions  to 
the  general  rule,  to  shew  that  at  the  time  when  the 
defendants  are  supposed  to  have  prombed  to  pay  him 
die  debt  owing  to  him  by  Crosdand  and  Stonehouse 
there  was  a  debt  ascertained  to  be  due  to  them  from 
die  defendants.  Not  having  done  so,  he  has  not 
brought  himself  within  the  exception  to  the  general 
mle^  andj  therefore,  the  rule  for  a  nonsuit  must  be 
made  absolute. 

Rule  absolute. 


Vol.  VIIL  D  d 
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Bankrupt,  against  Fellows,  surviving  Partner 
of  Tatlock. 


isai,^.,* 
tndcT,  being 
Indfbted  u>  B, 
»nd  C,  tben  in 


nu,  g.*e  . 
wamnt  or  at- 
torney to  wcun 
papnent  b]r  iD' 
aUlmcDtt  10  B, 
alone,  who 
knew  ihal  J. 


wlia 


In 

r.  A. 


■ct  of  bank- 
ruplc; ;  and  ia 
A'ovfmAtfr,  at 
B:*  drain,  be 
■rot  goodt  to 
tbe  warehouie 
oT  B.  and  C.  a* 
a  fiirtber  lecu- 
ritj  for  the 
debt.     In  De- 
eember,  B.  and 


A  SSUMPSIT  for  money  had  and  received  by  the 
defendant  and  Tallack  in  Lis  lifetime,  to  the  use  of 
the  plaintiffs  as  assignees  of  Co/fter.  Plea,  the  general 
issue.  At  the  trial  before  Lord  Tettterden  C.  J.  at  the 
London  sittings  after  Michaelmas  term  1827,  it  appeared 
that  in  Mai/  1821,  the  bankrupt  dishonoured  a  bill  for 
32U.  which  lie  had  accepted  for  the  accommodation  of 
Whitlon  and  Co.,  and  which  they  had  indorsed  to  the 
defendant  and  Tatlock,  who  then  carried  on  business  in 
copartnership.  Tatlock  pressed  Collier  for  payment, 
and  not  being  able  to  obtain  it,  demanded  security,  and 
on  the  4th  of  August  1821,  Collier  consented  to  give  a 
warrant  of  attorney  to  secure  payment  by  instalments ; 
and  this  security  was  given  to  Tatlock  alone,  because  at 
that  time  a  dissolution  of  the  partnership  between  him 
and  the  defendant  was  contemplated,  and  which  was 
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to  a  considerable  amount  to  the  warehouse  of  Fellaous        1828. 
and  Tatlock.  which  remained  there  at  the  time  of  the        "T 

'  Biggs 

dissolution  of  partnership  between  them.     In  February        agahut 

f  BLL0W8. 

und' J^arck  1822,  Tatlock  received  from  Collier^  on  ac- 
ootMit  of  the  debt  secured  by  the  warrant  of  attorney, 
1102.,  and,  in  Michaelmas  term  1822,  he  entered  up 
judgment,  and  issued  a  fieri  facias  thereon>  against  Col- 
Helps'  goods,  under  which  he  received  a  further  sum  of 
44/.  A  commission  of  bankrupt  issued  against  CoUier 
on  the  7th  January  1828,  under  which  the  plaintiffs 
were  chosen  assignees.  Tatlock  died  in  November  1823. 
For  the  defendant  it  was  contended,  that  these  payments 
being  received  by  Tatlock  under  the  warrant  of  attorney 
which  was  given  to  him  alone,  were  not  payments  to 
the  defendant,  and  that  the  action  should  have  been 
brought,  not  against  him,  but  against  the  personal  re- 
presentative of  Tatlock.  Lord  Tenterden  thought  the 
plainti£&  were  entitled  to  recover  the  two  sums  of  1 1 0/. 
and  44/.,  and  directed  the  jury  to  find  a  verdict  accord- 
ingly, but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit.  A  rule  nisi  for  that  purpose  was  obtained  in 
Hilary  term,  against  which, 

Sir  «7.  Scarlett  and  Richards  shewed  cause.  There 
is  no  doubt  that  the  debt  was  originally  due  from  CoUier 
to  Fellows  and  Tatlock^  and  it  was  decided  yesterday,  in 
Fairlie  v.  Denton^  that  a  debt  cannot  be  assigned.  It 
does  not  appear  that  any  new  arrangement  was  made  by 
all  the  three  parties.  Suppose,  however,  the  warrant  of 
attorney  was  given  to  Tatlock  alone,  because  the  part- 
nership was  about  to  be  dissolved,  and  he  was  to  pay 
and  receive  all  monies  on  account  of  the  concern,  still  it 
was  to  secure  a  partnership  debt,  and  any  payment  on 

D  d  2  that 


FlLLOWI. 
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that  security  to  him  would  be  on  account  of  both,  sad 
to  the  credit  of  both. 

Denman  and  Alderson  contrik.  The  plointifife  in  this 
action  seek  to  charge  the  defendant  with  money  impro- 
perly received  by  Tallock,  after  they  had  dissolved  part- 
nership. He  received  it  on  a  security  ^ven  to  himself 
alone,  although  for  a  debt  originally  due  to  both ;  aad 
it  does  not  appear  that  this  was  done  by  the  author!^ 
or  consent  of  the  defendant,  in  Kilgour  v.  Finlj/sonf 
and  others  {a),  it  appeared  that  Finlyson,  after  having 
dissolved  partnership  with  his  co-defendauts,  indorsed  a 
bill  in  the  names  of  the  firm,  got  it  discounted  by  the 
plaintiff,  and  applied  the  proceeds  in  discharge  of  a  debt 
due  from  the  partnership,  and  yet  it  was  held,  that  the 
plaintiff  could  not  recover  against  the  other  partiesi 
because  it  did  not  appear  that  Finli/son  was  authorized 
by  them  to  raise  the  money  and  apply  it  in  that  man- 
ner. Here  Tatlock  was  not  authorized  by  the  defendant 
to  receive  the  money  in  question,  and  there,  was  no 
proof  of  the  manner  in  which  he  applied  it. 


Lord  Tenterden  C.J.     I  am  of  opinion  that  this 


FSLLOWI* 
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The  partnership,  however,  was  not  dissolved  until  the  1828. 
last  day  of  that  year,  and  if  an  action  had  been  com-  —— 
menced  by  both  partners  to  recover  the  debt  immedi-  jigabut 
ately  after  the  warrant  of  attorney  was  given,  there  can 
be  ti6  doubt  that  they  might  have  recovered*  In  the 
nuMth  of  OciobeTf  Cottier  committed  an  act  of  bank- 
Iruptcy ;  after  that,  and  after  the  dissolution  of  partner- 
ship, the  money  in  question  was  paid  to  Tatlock.  The 
tieiins  lipon  which  the  dissolution  took  place  were  not 
in  evidence,  but  if  they  contuned  any  stipulation  that 
could  have  had  the  effect  of  exonerating  the  defendant 
firbiii'liis  liilbinty,  that  should  have  been  shewn  by  him. 
Ih  Ae  absence  of  any  such  proof,  I  think  that  payment 
lb'  oAe  vii'i  In  law  payment  to  both,  ^nd  that  the  money 
reoc3ved  after  the  act  of  bankruptcy  may  be  recovered 
frbni  the  defendant 

Batley  J.  The  money  was  paid  in  respect  of  a  debt 
dM  to  the  partnership ;  both  the  partners  were,  there- 
fin^  prltnll  facie  liable  to  refund  it  to  the  assignees  of 
the  bankrupt.  If  there  had  been  a  bargain  between 
Tatlock  and  the  defendant,  which  made  it  the  receipt  of 
Tatlock  alone,  that  should  have  been  proved  by  the 
defendant.  The  warrant  of  attorney  was  not,  of  itself, 
sufficient  to  make  that  out  in  the  absence  of  any  evidence 
that  Tatlock  was  to  retain  the  money  to  his  own  use. 

HoLROYD  J.  A  judgment  taken  by  one  of  two  joint 
creditors,  does  not  extinguish  the  debt,  unless  it  be 
deiEirly  taken  with  the  concurrence  of  both.  The  debt, 
therefore,  in  the  present  case,  remained  due  to  the  de- 
fendant jointly  with  Tatlockj  notwithstanding  the  warrant 
of  attorney. 

D  d  3  LrnxE- 
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1828.  L;[TTLEDALE  J.  Concurred. 

'  Rule  discharged. 

There  was  also  an  action  of  trover  between  the  same 
parties,  brought  to  recover  the  value  of  the  goods  depo- 
sited by  Collier  with  Tatlock  and  the  defendant^  as  mep- 
tioned  in  the  former  case,  and  sold  by  Tatlcck  after  the 
dissolution  of  partnership.  In  this  case  also,  a  rule  for 
enteringanonsuit  had  been  gran  ted,  and,  after  the  former 
case  had  been  disposed  c^, 

Denman  was  called  upon  to  support  his  rule;  and  he 
contended  that  the  sale  by  Talloci,  after  the  dissoluti(»i, 
was  a  wrongful  act,  for  which  he  alone  and  not.tbe 
defendant  was  responsible.  ,    > 

Lord  Tenterden  C.  J.  The  goods  were  originaUy 
deposited  vrilh.  Tatlock  and  the  defendant,  and  they  cpn- 
tinued  to  be  identified  with  respect  to  those  goods  frc>m 
that  time  down  to  the  time  of  the  sale.  The  plaiotifis, 
therefore,  are  entitled  to  retain  the  verdict. 

Rule  discharged. 
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1828. 


Edmonds  against  Lowe.  Wednesday^ 

Jun£  18tb. 

A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  in  an  action  by 

for  198/.,  drawn  by  the  defendant  upon  one  Benze-  against  the 

w&,  and  accepted  by  him,  and  indorsed  by  the  de-  i/appeared  by ' 

feAdant.     Plea,  the  general  issue.     At  the  trial  before  Ji^P^i^hehad 

Lord  Tenterden  C.  J.,  at  the  London  sittings,  after  last  "T*^^*^^ ']  ^'?°* 

'  '^  '  the  acceptor  in 

Michaelmas  term,  the  plaintiff  proved  the  acceptance,  discharge  of  a 

*■  debt  due  from 

indorsement,  and  dishonour  of  the  bill.     On  cross  ex-  him.    For  the 

••  o  \  '        •  •  iiiriij    defendant,  it 

ammation  of  his  witness  it  appeared  that  he  before  held  was  stated  that 
a  dieck  for  70/.,  drawn  by  Benzeoilley  which  had  been  accepted  in  dia- 
dbhonoured,  and  that  Benzeville  brought  the  bill   in  ofYdebtdbe 
question,  and  asked  the  plaintiff  to  exchange  drafts  with  [j^  ^^^^e  dSJl 
him,  which  was  done.     For  the  defendant  it  was  stated,  ?']  ***** **  ^"^ 

indorsed  and 

that  Benzeville  being  indebted  to  the  defendant  in  the  delivered  to  the 

.   .  ^  ^       acceptor,  in 

stiih  of  350/.,  the  bill  in  question  was  accepted  by  him  order  that  be 
fyi'  a  part  of  that  debt,  and  he  offered  to  get  it  dis-  discounted,  and 
counted.     In  order  that  he  might  do  so,  the  defendant  vered  it  to  the 
indorsed  the  bill,  and  delivered  it  to  BenzeviUe,  who  StioliTa" 
carried  it  to  the  plaintiff  (a  bill  broker),  and  told  him,  j.^^^^  fo7it"h^ 
that  the  defendant  wanted  cash  for  it,  and  that  if  he  might  retain 

*^  out  of  It  the 

wndd  procure  cash  for  ii^  he  might  retain  out  of  the  amount  of  the 

debt  due  to  him 

proceeds  70/.,  which  Benzeville  owed  him.     The  plaintiff  from  the  accep- 
tor, but  that  be 

took  the  bill  upon  those  terms,  but  never  got  it  dis-  never  did  get 

_  _  1         /•       •  T^  'fi     cash  for  the 

counted,  and  never  gave  any  value  for  it.     BenzevtUe  biU:  Held, 
was  called  as  a  witness  to  prove  these  facts,  but  was  tor  could  ^T 
objected  to  on  the  ground  of  interest,  and  rejected,  ^^ove^Sl^'** 

facts ;  for  al- 
though he  was  uninterested  as  to  the  amount  sought  to  be  recovered  on  the  bill,  be  waa 
toterested  as  to  the  costs  against  which  he  would  have  to  indemnify  the,  defendant,  if  the 
pbiDtiff  obtained  a  verdict. 

D  d  4  where- 
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whereupon  tfae  f^aintiff  obtained  a  verdict.    In  HUaiy 
term  a  rate  nisi  for  a  new  trial  was  obtained ;  and  now 


Sir  J.  Scarlett  and  Pattesm  shewed  cause.  Bente- 
viOe  was  interested  in  Uie  event  of  the  cause.  The 
plaintiff  was,  according  to  his  own  case,  entitled  to 
recover  70J.  on  the  bill,  as  to  that  sum  the  acceptor  was, 
po-haps,  indifierent,  but  if  the  plaintiff  recovered,  he 
would  be  liable  over  to  the  defendant,  not  only  for  the 
amount  of  the  verdict,  but  for  the  costs  also,  whereas,  if 
the  defendant  succeeded,  he  (BenzevilU)  would  only  be 
liable  to  the  plaintiff  for  the  701. 

Denman  and  Chitty  contrft.  BemeviUe,  in  his  n^o- 
liatkn  with  the  plaintiff  for  the  discount  of  thls'^lt 
acted  as  agent  for  the  d^endant.  Now  the  servants  of 
tradesm^i  who  deliver  goods,  and  other  ag^its  who 
alone  have  knowledge  of  the  transactions  in  diapote, 
are  constantly  admitted  to  give  evidence  ex  ntcestitate, 
although,  stricdy  speaking,  they  are  interested  in  the 
resolt  of  the  action. 


Lows. 
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in  the  ordinary  transactions  of  commerce,  then  they  are,        1 828* 

ex  necessitate,  excepted  out  of  the  rule,  and  admitted  to 

give  evidence,  but  here  Bemevill^s  only  connexion  with        agqina 

or  agency  for  Lowe^  arose  out  of  the  transaction  in 

question ;   he  was  not,   therefore,   competent  to  give 

evidence. 

The  rule  for  a  new  trial  was  ultimately  made 

absolute,  upon  reading  certain  affidavits  put 

in  by  the  defendant 


Ex  parte  Gregory.  Tkunday, 

JuntflStb. 

I^ALQUY  mowed  for  leave  to  enter  up  judgment  on 

an  dd  warrant  of  attorney,  given  as  a  collateral 

swurity,  together  with  a  mortgage.     The  affidavit  on 

which  the  motion  was  founded  was  entitled  ^^  In  the 

King's  Bench,"  but  not  in  any  cause. 

Per  Curiam.     As  there  is  not,  in  &ct,  any  cause  in 
court,  the  title  of  the  affidavit  b  sufficient. 

Motion  granted. 


Cotl^et  Ux,  against  Robert  Eagle  and  Others.  Thundoy, 

^  June  I9tiu 

.  •  ■  ■  • 

HTRESPASS  for  breaking  and  entering  the  dwelling  The  tut.  8^.6. 

-*•  /•   .!_  'r      J  1  J  !!•         1-        c. 9.  #.  6..  which 

•  ••"house  of  the  wife  dum  sola,  and  expelling  her  gites treble 
therefrom.     The  first  count  was  framed  on  the  stat.  p|^^^^^^^ 

by  a  forcible 
eatrj  md  expulsion,  applies  onl  j  to  persons  faatitig  the  freehold ;  for  the  remedj  is  giten 
agniQSl  the  di%teitor. 

SH.6. 
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8  H.6.  c.  9;  and  stated  that  the  wife  "  was  possessed  of 
the  dwelling  house,  as  tenant  thereof  to  T.K.Eagle,  for 
so  long  a  time  as  they  should  respectively  please,"  that 
dsfendants,  with  a  strong  hatiil,  entered  the  house,  and 
expelled  her.  There  were  other  counts  in  trespass  in 
the  ordinary  form.  The  defendants  pleaded  the  general 
Msue.  At  the  trial  a  verdict  was  found  for  the  pltunti^, 
whh  61.  <Iamages,  and  judgment  was  entered  up 
generally  for  that  sum  and  treble  costs,  which  were 
allowed  by  the  Master  on  the  ground  that  the  plaintifis 
were  endtled  to  thetn  under  the  8  H.  6.  c.  9.  s.  6.  A 
role  nisi  for  a  review  of  the  Master's  taxation  having 
been  obtained, 

•'  F.  K^y  shewed  cause.  By  the  stat  8  H.  6.  c.9.  J.6. 
it  was  enacted,  that  a  person  put  out,  or  disseised  of  any 
lands  in  a  forcible  manner,  may  have  assise  of  novel 
disseisin,  or  a  writ  of  trespass,  and  if  the  parly  recover, 
be  shall  have  treble  damages  against  the  defendant 
Here  then  the  plaintiifs  were  entitled  to  treble  damages, 
and,  consequently,  to  treble  costs,  PilfoWs  case  (a). 
It  is  true  that  judgment  has  been  entered  up  for  single 
damages  only,   and  the  pjalntiffs  may  be  cousiilered  i 
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Goui 


costs;  for  they  can  only  have  treble  costs  as  incident  to  ISSd. 
treble  damages.  But,  supposing  that  not  to  be  a  suffir 
cient  answer,  the  statute  8  if.  6.  does  not  apply  to  this 
case,  the  wife  was  at  most  only  tenant  from  year  to  year, 
and  the  statute  applies  only  to  parties  forcibly  dispos- 
sessed of  a  freehold.  The  words  in  s.  6.  are,  that  ^^  the 
party  grieved  shall  have  assise  of  novel  disseisin,  or  a 
writ  of  trespass  against  such  disseisor.**  He  was  then 
stopped  by  the  Court. 

Lord  Tenterden  C.  J.  I  think  it  is  quite  plain  that 
the  statute  was  intended  to  apply  to  those  only  who 
have  the  freehold.  A  disseisor  is  one  who  takes  the 
freehold  :  and  this  is  easily  accounted  for ;  at  the  time 
when  the  statute  in  question  was  passed  no  tenants  at 
will  or  from  year  to  year  were  known. 

Bayley  J.  The  case  of  Rex  v.  Dormy  (a)  shews  that 
a  party  is  not  within  the  statute,  unless  he  has  the 
freehold. 

Rule  absolute  (6). 

9 

(«)  1  Ld,  Raym,  610. 

(6)  See  FMt,  N.  B.  560.  Sth  edit.  DaXaher  v.  Lytter,  2  Dyeft  H?* 
Jbnonymout^  &rt;.  68.  pi.  141.  AwmyvMUtf  1  Tr^r.  306.  Z  BMlUr.llm 
Rex  ▼.  Wannojfy  Say.  142. 
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Magrave  against  White. 


VluMtba 

(pMkRortba 


bj  ■od  on  tw- 
tuitoTC  D; 
ooaoTtlwhl- 

tM."  tba  Court 
ordarcd  judg- 


amw  Un  ful  of 


npHIS  was  on  action  by  the  plaintifF  against  the  de- 
fendant, to  recover  the  expenses  incurred  by  him  in 
attending  as  a  witness  before  an  election  committee  of 
the  House  of  Commons. 

Stariie  now  moved  for  leave  to  enter  up  judgment 
for  the  plaintiff,  upon  die  speaker's  certificate,  given  in 
pnisuance  of  the  59  G.  3.  c.  71.  The  certificate  was  aa 
follows ;  "  Whereas  T.  R.  Esq.,  clerk-assistant  to  the 
House  of  Commons,  and  S.  C.  Cox  Esq.,  one  of  the 
masters  of  the  High  Court  of  Chancery,  (who  were  duly 
authorized  and  directed  by  me,  according  to  the  53  G.  3. 
c. 71.,  entitled,  'an  act  for  amending  and  rendering 
more  effectual  the  laws  for  the  trials  of  controverted 
elections,  and  returns  of  members  to  serve  in  parlia- 
ment,' to  examine  and  tax  the  costs  and  expenses  of 
C.  M.,  a  witness  summoned  hf  and  on  behalf  of  H,  W.,  one 
of  the  sitiiitg  members  for  the  county  of  Dublin,  incurred 


White. 
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said  taxed   costs  and  expenses  of  the  said  C.  M.  do        1828. 

amount  to  the  sum  of  47i,  which  sum  I  do  hereby  cer-  ' 

tify  to  be  due  and  payable  from  and  by  the  said  H.  W^        agamu 

as  such  sitting  member  as  aforesaid,  to  the  said  C.  M»  as 

such  witness  as  aforesaid.     And  I  do  hereby  further  cer* 

tifyy  that  the  fees  due  and  payable  upon  such  taxation 

do  amount  to  9/.  145.  Sd.,  which   last-mentioned  sun 

(making  together,  &c.)  I  do  further  certify  to  be  due 

and  payable  from  and  by  the  said  H,  W.  to  the  said 

C«  Af.y  the   same  being  charged  against  the  party  at 

whose  instance  the  said  C.  M.  was  summoned  to  attend 

the  said  select  committee,  but  which  sum  of  9/.  14^.  %dL 

I  do  lastly  certify,  hath  in  the  first  instance  been  paid 

by  the  said  C.  M.  in  order  to  obtain  this  certificate.** 

S|gn^  by  Charles  Manners  Sutton^  speaker. 

l^y  the  seventh  section  of  the  statute  upon  which  the 
certificate  is  founded,  it  is  enacted,  That  in  all  cases 
where  any  question  shall  arise  as  to  the  amount  of  the 
l^asonable  costs,  expenses,  or  fees  which  shall  be  due 
and  payable  to  any  witness  upon  the  trial  of  any  such 
petition,  the  speaker  shall  direct  them  to  be  taxed,  and 
give  a  certificate  of  the  amount  in  the  manner  that  has 
been  pursued;  and  by  5.  IS.  it  is  enacted,  '^That  in  any 
action  which  shall  be  commenced  for  the  recovery  of 
any  costs,  expenses,  or  fees  which  shall  have  been  certi- 
fied by  the  speaker,  the  certificate  shall  have  the  force 
and  efiect  of  a  warrant  of  attorney ;  and  the  court  in 
which  the  action  is  brought,  shall,  upon  production  of 
the  certificate,  enter  up  judgment  for  the  sum  therein 
mentioned."  These  two  sections  are  general  in  their 
terms,  and  apply  to  all  witnesses,  whether  summoned 
on  behalf  of  the  petitioner  or  the  sitting  member.  The 
speak^r^  therefore,  had,  under  the  seventh  sectio;i,  power 

CO 
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to  grant  the  certiBcate  in  question,  and  hy  the  thirteenth 
aectkiD,  tfais  Coortareempmrered  toact  upon  the  spe^et's 
oerttfitele  whonoeTer  he  is  authorized  to  grant  it 

Adam  and  Law  contrd.  Supposing  the  statute  53  G.  S. 
to  extend  to  witnesses  summoned  on  behalf  oF  A  sitting 
raunber,  stilt,  in  the  present  case,  the  Court  cannot 
gnnt  this  motion,  for  there  is  no  proof  that  the  party 
npp^ymg  vaa  summoned.-  [Lord  TenlerdenCS.  It 
is  stated  on  the  face  of  the  certificate  that  he  was  sam- 
moned.]  An  order  for  the  taxation  of  costs  under  this 
statute,  is  always  made  by  the  speaker  on  a  mere  sug- 
gestion diat  the  party  was  sunimoned.  Nor  has  the 
speaker  authority  to  inquire  into  the  fact,  or  to  direct'  an 
inquiry;  his  power  under  this  statute  is  confined  to 
cases  where  the  amonnt  payable  is  the  only  thing  in  dis- 
pute. With  respect  to  the  other  question,  it  seems  thW 
the  legislature  never  intended  to  provide  this' summary 
retnedy  against  the  sitting  member.  The  tnain  oT^^ 
of  the  act  seems  to  have  been,  to  secure  the  paymebt  of 
costs  occasioned  by  frivolous  and  vexatious  petitiobs. 
The  28G.  8.  c.  52.  provided  for  the  payment,  ty-the 
petitioner,  of  the  costs  incurred  by  the  sittiiig  hienib^. 


Maokavb 
Wnnrx. 
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liouse,  and  parties,  by  reason  of  the  trial  of  controverted  1828* 
elections;*'  and  yet,  the  enactment  which  follows  is 
clearly  confined  to  petitioners  only.  The  generality  of 
the  description,  therefore,  in  the  seventh  section,  is  not 
sufficient  to  shew  that  it  was  meant  to  apply  to  the  sit- 
ting member.  In  the  thirteenth  sectioD>  also,  tbe  ex* 
p^ression  *^atn/  action"  occurs,  but  that  does  not  vary 
the  argument,  for  its  operation  is  expressly  confined  to 
cases  in  which  the  former  parts  of  the  statute  authorise 
tbe  giving  a  certificate. 

Siarkie  in  reply.  There  is  no  doubt  that  the  speaker 
has  authority  to  decide  whether  a  person  has  been  sum« 
mpned  as  a  witness  for  a  petitioner ;  he  mast,  tberefoi^e^ 
have  the.  power  in  the  case  of  a  witness  for  a  sitting 
member,  for  the  objection,  if  good  for  any  thing,  applies 
equally  to  both  cases. 

Lord  Tenterden  C.J.     I  am«of  opinion,  that  upon 
t^e  production  of  the  speaker's  certificate,  we  are  bound 
to.  order  judgment  to  be  entered  for  the  amount  certified 
to  ibe  due.     Two  objections  have  been  taken  to  this 
course :  First,  that  the  certificate  may  have  been  granted 
without  a  due  inquiry  as  to  whether  the  witness  was  sum- 
moned; and  ttiat  the  speaker  had  no  power  to  make 
su^h  inquiry ;  and  this  would  apply  equally  to  all  wit* 
nesses,  either  for  the  petitioner  or  sitting  member, 
think,  we  are  bound  to  assume  that  the  speaker  will  not. 
certify  that  costs  have  been  taxed  to  a  witness  lavfi* 
monedf  unless  he  has  hod  due  proof  before  him  that  tbe 
witness  was  summoned.     If  the  practice  suggest  be 
ij^ual,  which  we  cannot  assume,  appUcatioa  should  be 
made  to  the  speaker  to  correct  it.  ,    i  .  ..  i.       •  ? 

As 
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As  to  the  other  objectioa,  viz.  thsl  the  statute  applies 
only  to  witnesses  summanecl  for  the  petitioo^,  I  think 
it  is  Dot  so  limited.  In  the  seventh  section  we  finfl  the 
geaeral  terms  t^l  cases,  and  any  witnea  ,■  but  if  we  could 
see  clearly  by  other  parts  of  the  statute,  that  those 
words  were  intended  to  apply  only  to  witnesses  ior  the 
petitioaert  we  ought  to  give  them  that  moie  limited 
constructiiH].  I  aoij  however,  at  a  loss  to  find  Miy 
thing  in  the  statute  shewing- such  an  intention.  ,  Xbe 
preamble  to  the  third  section  has  been  relied  on  to.  sdieir 
that  general  words  may  have  the  limited  sense  contended 
for,  inasmuch  as  that  preamble,  in  termsj  extends  to.all 
cases,  whereas  the  enactment  that  follows  is  confiug^  to 
the  petitioner  only.  But  I  am  not  aware  of  any  jx^ka  of 
construction  that  conSnes  the  application  of  a  pre^tntile 
to  the  section  immediately  following.  If  that  had  been 
intended,  I  should  have  expected  the  recital  to  have.|ij>- 
plied  to  costs  and  expenses  "  payable  by  the  petltioper/* 
and  not  generally,  to  those  "  becoming  due  by  reaaoD 
of  controverted  elections."  But  the  words  of  the  MVWti> 
sectiou  are  as  general  as  those  of  this  preamble,  and  as 
there  is  no  rule  confining  the  application  of  it  to  the 
third  section,  I  thmk  it  may  with  pn^riety  be  appliad 


Whiti. 
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both ;  but  I  think  the  certificate  is  conclasive  as  to  that       1828. 
iMnnt.    Then,  as  to  the  other  question,  it  seems  to  me     ,. 
that  the  recital  before  the  third  section  is  applicable  to       .Jf**^ 
the  seventh,  and  that  both  being  general  in  thefr  terms, 
tbeine  is  nothing  to  shew  an  intention  to  confine  their 
operation  to  One  class  of  witnesses  only.     Again,  the 
twdfth  sectioti  provides  a  specific  remedy  for  witnesses 
oo  behalf  of  the  petitioner,  by  forfeiture  of  his  recog- 
nizances; the  thirteenth  section  is,  therefore,  of  com- 
pHratxyely  smaU  importance  to  them ;  but  if  it  does  not 
eztOMl  to  the  sttting  member's  witnesses,  the  statute  has 
made  no  provision  in  their  behalf.     I  cannot,  therefore, 
entertain  a  doubt  that  we  ought  to  order  judgment  to 
be'entered  up  for  the  amount  certified  to  be  due  in  this 
inatmoe. 

HoLROTD  J.,   not  having  been  present  during  the 
argnment,  declined  giving  any  opinion. 

Ltttledalc  J.  concurred. 

Motion  granted. 


.    The  King  against  Sutton  and  Others.  Friday. 

^  June  SOUi. 

INDICTMENT  for  a  conspiracy.  Plea,  not  guilty.  At  Alienage  is  a 
the  trial  before  Lord  Tenterden  C.  J.,  at  the  London  challenge  to  a 
sittings  after  last  Hilary  term,  Sutton^  and  some  other  {jJe^^y  hmi 
defendants,  were  found  guilty,   others  were  acquitted.^ ^^;;*g";;!^ 
The  parties  convicted  being  now  brought  up  for  judg-  ^""^"^^^^^e 

ment,  cannot  after- 

irards  make  the 
obiection.  Semble,  That  since  the  7  G.  4.  c.  60.  s,  11,  alienage  is  not  a  ground  even  of 
cballaoge  to  a  special  juror. 

Vol.  VIII.  E  e  Denman, 
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Denman,  on  behalf  of  Stdion,  moved  for  a  new  trial, 
.on  an  affidavit  that  a  special  juror,  who  served  oa  the 
.trial,  was  an  alien,  and  that  this  &ct  was  not  known  to 
the  de&ndant  until  af^r  the  trial.  The  6  G.  *.  c.  50^ 
for  consolidating  and  amending  the  laws  relating  to 
Jurors  and  juries,  in  the  first  section  enacts,  that  every 
man  (except  as  thereinafter  excepted)  being  the  owner 
or  occupier  of  certain  descriptions  of  property  there 
specified,  shall  be  qualified  and  liable  to  serve  on  juries. 
In  S.2.  there  are  certain  exemptions  from  this  li«h)lityt 
and  &  S.  is  expressly  applicable  to  [his  case :  "  Provided 
also,  that  no  man,  not  being  a  natural  born  subject  of 
the  king,  is  or  shall  be  qualified  to  serve  on  juries  or 
inquests,  except  only  in  the  cases  hereinafter  eifpressly 
provided  for;"  which  exception  applies  to  juri^  de 
medtetate.  The  subsequent  provisions  as  to  special 
juries  do  not  introduce  any  new  description  of  persons 
as  qualified  to  serve,  but  relate  only  to  the  mode  of 
selecting  special  jurors  out  of  the  general  description 
before  given.  [_Bat/leij  J.  What  is  the  consequence  if 
a  person  not  entitled  to  do  so,  serves  as  a  juryman  ?} 
The  decision  of  the  jury  is  void,  and  a  new  trial  must 
be  granted.  Rex  v.  Tremeame  [a). 
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not  be  qtdahyied  according  to  this  act,  the  want  of  such        li328. 

qualification  shall  be  good  cause  of  challenge ;"  and  the 

section  concludes  with  a  proviso  "  that  nothing  therein        against 

SUTTOK. 

contained  shall  extend  in  any  wise  to  any  special  juror." 
(He  was  then  stopped  by  the  Court.) 

Lord  Tenterden  C.J.  The  enactment  in  the  27th 
scTction  of  this  statute  agrees  precisely  with  that  which 
bad  before  been  established  by  the  common  law,  for  in 
ComT^tL  156  b.  it  is  stated  that  aliens  born  may  be 
chalTehged  propter  defectum  patriae.  Now,  I  am  not 
aware  that  a  new  trial  has  ever  been  granted  on  the 
ground  that  a  juror  was  liable  to  be  challenged,  if  the 
party  had  an  opportunity  of  making  his  challenge. 
In  the  case  cited,  no  such  opportunity  had  been 
affbrcied.  We  ought  to  be  very  careful  in  giving  way 
to  sncli  an  application,  for  if  we  must  grant  a  new  trial 
at  tbe  instance  of  a  defendant  after  conviction,  we  must, 
also,  do  it  at  the  instance  of  a  prosecutor,  when  there  has 
been  an  acquittal ;  and  it  seems  to  me  that,  without  a 
precedent,  we  ought  not  to  interfere  in  this  late  stage  of 
the  proceedings.  The  proviso  also,  at  the  end  of  the 
27th  section,  appears  to  have  the  effect  of  taking  away 
even  this  right  of  challenge  in  the  case  of  a  special 
juror;  probably  because  the  party  has  had  an  earlier 
opportutiity  of  making  the  objection. 

Rule  refused. 


Ee  2 
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j^T^  The  King  against  Richards  and  Others. 

Thaiut.TG.1.  TN  pursuance  of  a  recognizance  entered  inlo  before 
which  (iroTide*  magistrates,  the  prosecutor,  at  the  quarter  sessions 
■oca  of  coMi  to  for  Salop,  preferred  an  indictment  against  the  defendants 
iriiM<wiia*°  ^°^  a  riot;  and  the  grand  jury  having  found  it  a  true 
^2I^j^^     hill,  he  afterwards  removed  it  into  this  court  by  •c^- 

doanotappij'  tiorari.  The  defendants  were  tried  and  convicted  at  the 
where  the  u- 

last  Spring  assizes  for  the  oounty  of  Salop,  and  in  Eatter 
0  K.  B.  by    term 


Campbell  moved  fer  a  rule  to  diew  cause  irhy  the 
prosecutor  should  cot  hare  his  costs  allowed  osdek*  the 
7  G.  *.  c.  64.  s.  23.,  by  which  it  was  enacted,  "  That 
where  any  prosecutor,  or  other  person,  sbbll  appear 
before  any  court  on  recognisance  or  subpOAm  to  ]^ro- 
secute  or  give  evidence  against  any  person  indicMd  of 
any  assauh  with  intent  to  commit  felony,  of  any  WCempt 
to  commit  felony,  of  any  riot,  &c.,  every  such  court  is 
hereby  nuthorized  and  empowered  to  order  payment  of 
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opinion  that  the  act  does  not  apply  to  cases  where  the  1828. 

indictment  has  been  removed  into  the  Court  of  King's  ^    „ 

°  The  KiKo 

Bench  by  certiorari,  against 

RiCHA&ns. 

Rule  refused. 


•  I 


Moses  against  Richardson.  Monday, 

°  June  93d. 


HTHE  defendant,  who  was  a  married  woman  at  the 
Jtime  when  this  action  was  brought^  being  sued  as  a 
finne^Q^e,  .had  su&red  judgment  to  go  by  default,  and 
had  been  taken  in  execution. 

lArv^bold  now  moved  to  discbarge  her  out  of  custody, 
on  ihi^iproiuid  that  she  was  a  married  woman. 

Ji^^.  Tenxerden  CJ.  The  defendant  ought  not 
to  J^ave  suffered  the  plaintiff  to  incur  the  expense  of  ex- 
ecutiBgA  writ  of  enquiry.  She  must  be  left  to  her  writ 
ofenoor.. 

Rule  refused. 


•  ••  *i  .. 

MuitRAY  against  Reeves,  Gent.,  one,  &c.        j^^^^* 

ASSUMPSIT  for  the  breach  of  an  agreement.   Plea,  -rf.,  «n  intol- 
vent,  haviog 

non-assumpsit      At  the  trial    before   Lord   Ten-  petitioned  the 
terden  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  relief  of  iosol- 

▼ent  debtors  to 
be  discharged  out  of  custody ;  and  having  been  brought  up  before  that  court  to  be  examinedt 
was  opposed  by  ^. ,  a  creditor,  and  remanded  to  a  future  day.  Before  that  day  arrived,  C,  who 
acted  as  the  attorney  of  y/.,  in  consideration  of^/s  withdrawing  his  opposition  to  A.*s  dit- 
charge,  undertook  that  B.  should  be  the  sole  assignee  of  A.*%  estate,  and  should  receive 
lOOf.  out  of  it  within  three  weeks  from  his  appointment :  Held,  that  this  agreement  wat 
omtrary  to  tlie  policy  of  the  insolvent  act,  and  therefore  void. 

E  e  3  term 
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18S8.  term  1 827,  the  folloffii^  appeared  to  be  the  Cu:U  of  the 
j,^^,  aae:  The  plaintiff  bad  recovered  judgment  against 
i««^  Alexander  Shearer  for  2686/.  The  latter  being  detained 
in  execution  at  the  suit  of  the  plaintiif,  petitioned  the 
court  for  the  relief  of  insolrent  debtors  to  be  discharged 
out  of  custody.  He  was  brought  up  for  that  purpose 
on  the  21st  of  Jt/ty,  but  was  opposed  by  the  plaintiff, 
and  by  his  contient,  it  wa»  refefred  t»  an  officer  of  the 
court  to  examine  tlie  insolvent,  and  to  make  a  report  to 
the  court.  The  insolvent  was  remanded  on  the  2Ist  of 
Jidj/.  Before  that  day  the  following  agreement  (for  the 
breach  of  which  the  present  action  was  brought)  was 
entered  into  between  the  plaintiff  and  the  defendnnt,  the 
latter  then  acting  as  the  attorney  of  Shearer.  **  Oaoon- 
dition  of  Mr.  Mwra>/  withdrawing  his  oppogitioA,  ^Mr. 
Steves  will  undertake  to  consent  that  Mr.  Murmfilia^ 
be  sole  assignee  of  Mr.  Shearer's  estate  and  effiMts ; 
and  to  guarantee  that  Mr.  Murrey,  aa  assignee^  shall 
receive  90/.  or  100/.  out  of  the  insolvent's  estate  iritbin 
three  weeks  from  his  appointment  as  Oasignte,  be  taking 
the  necessary  steps  which  Mr.  Beeves  will  point  out  td 
him;  and  also  to  guarantee  40/.  in  lieu  of  tihe  furniture 
and  effects  which  the  assignee  is  encilleil  loas  vesting 
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rams  of  money  with  which  he  was  charged,  he,  defend-  1828. 
ant,  would  pay  those  sums:  the  court  held  that  the  con-  m'TtT" 
sideratioii  was  void,  it  being  contrary  to  the  policy  of  ff^^ 
the  bankrupt  laws.  Lord  TeiUei-den  C.  J.  was  inclined 
to  think  that  the  contract  between  Muiray  and  Reeves 
was  illegal,  but  he  reserved  the  point,  and  a  verdict  was 
found  for  the  plaintiff  for  105/.,  with  lil>erty  to  the  de** 
fendarit  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose, 

Cmmfbetl  and  Wybom  on  a  former  day  in  this  term 
shewed  cacMse.     This  agreement  is  not  contrarv  to  the 
policy  of  the  insolvent  debtor's  act   Nerot  v.  Wallace  (a) 
was  decided  on  the  bankrupt  laws.     Those  laws  impose 
oertiln  dudes  on  the  bankrupt,  the  assignees,  and  the 
commissionefs ;  and  any  agreement,  the  effect  of  which 
may  be  to  prevent  the  performance  of  those  duties,  is 
Toid.     That  ease  was  decided  partly  on  the  ground  that 
the  promise  made  hy  the  assignees  and  which  was  the 
consideration  for  the  defendant's  promise,  it  was  not 
in   their  power   to   perform.     And  Lord  Kenyon  ad- 
mitted, that  if  all  the  creditors  had  consented  to  the 
agreement,  it  would  have  l3een  valid.     In  the  present 
case  the  plaintiff'  undertook  for  nothing  which  he  could 
not  perform.     In  Kaye  v.  Bolton  (6),  a  covenant  by  a 
friend  of- the  bankyipt  to  pay  all  his  creditors  their  full 
debtS)  in  consideration  that  they  would  not  proceed  any 
further  under  the  commission,  was  held  to  be  valid. 
The  detention  of  the  insolvent  in  custody  is  for  the 
benefit  of  the  detaining  creditor,  who  may  renounce 
that  benefit,  and  consent  to  the  discharge  of  the  in- 

(a)  3  T.  H.  17.  (6)  6  T.  R.  134. 

E  e  4  solvent 
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1828.        solmnt  eren  after  he  Ins  bten  committed  by  the  com- 
■  missioners  for  a  certain  time;  and  if  so,  this  agreement 

"  io'Cotlifeii't  to  bis  discharge  before  examinatioD  mast  also 
"bfettlird. 

'  SJl-  j:  Siittiete  and  Hutchinson  contra.  The  de- 
fehdatftS  premie  is  bunded  upon  a  consideratioa  that 
tiie  t^lalAtilF  would  withdraw  bis  opposition  to  the  dis- 
^BTgc  of  an  insotvent' debtor,  x^o  bad  been  brought 
tiefbrb  the  Court  to  be  examined.  The  object  of  tlie 
Oaxxitt:  1  6.4.  c.  119.  ttas'twofold:  first,  to  relieve  the 
'  iM*to)v«nt  debtor  from  tmpriionment ;  secondly,  to  secure 
thfc  iireditors  of  the  int(^«)t  -  against  fraud.  The  eigb- 
teaith  section  enacts,  that  *<  if  it  shall  appear  that  the 
{nisoner  has  been  guilty  of  fraud,  &c.,  the  Court  may 
Order  him  to  be  impriaoned  for  three  years."  The 
'effect  of  the  agreement  in  litis  case  was  to  prevent  all 
examination  into  the  conduct  of  the  insolvent,  and  to 
Withdraw  him  wholly  from  the  penal  jurisdiction  of  that 
Court.  Such  an  agreement  is,  therefore,  contrary  to 
the  policy  of  tlie  act,  and  is  calculated,  also,  to  be  in- 
jurioas  to  the  other  creditora;  for  they  may  have  been 
i»clLice<l  to  wiihlii>ld   their  oppoaition,  because  they  be- 


Ue^tu* 
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Lord  Tenterden  C.  J.  now  delivered  the  judgment       1828. 
of  the  Court.  " 

Maitiu.r 

This  was  an  action  on  an  agreement,  whereby  the       naamst 
defendant,  in  consideration  of  the  plaintifiTs  withdraw- 
ing his  opposition  to  one  Shearer,  who  had  applied  for 
his  .discharge  under  the  act  for  the  relief  of  insolvent 
debtors,  undertook, .  among  other  things,   to  consent 
that  the  plaiatiff  should  be  the  sole  assignee  of  the  estate 
oiShearerj  to  guarantee  that  the  plaintiff  should,  as 
assignee^  receive  a  sum  o£90L  or  IQOL  out  of  the  insol- 
veiii'$  estate  within  three  weeks  from  his  appointment  as 
aatigoee^  he  taking,  tlie  steps  that  the  defendant  should 
point  out  to  him,,  and  also  to  guarantee  a  sum  of  40/.  in 
Ikajof  the  fomlture.and  effects  to  which  the  assignee 
nugjbl  become  .entitled  as  vesting  in  the  insolvent  in 
right  c^^is  wife.     And  the  nction  was  brought  in  respect 
ot.  these  two  sums  of  money.     At  the  trial,  it  appeared 
that  Shearer  had,  in  fact,  been  under  examination  as  to 
bis  achedule»  which  is  the  .  usual  practice  of  the  Court 
kicases  of  opposition.    And  on  the  part  of  the  defend- 
ant it  was  jDsistedi  that  his  engagement  being  made  in 
consideration  of  withdrawing  a  creditor's  opposition  to 
the  discharge  of  an  insolvent  debtor,  was  void  in  law. 
And  we  are  of  that  opinion.     It  is  obvious  that  a  mea^^ 
sure  of  this  kind .  takes   from  the  commissioners  that 
superintendance^  controul,  and  power  of  imprisonment 
for  a  time,  which  the  legislature  intended  to  vest  in 
them ;  and>  consequently,  deprives  the  other  creditors  of 
the  benefit  of  that  full  disclosure,  voluntarily  and  freely 
to  be  made,  which  they  are  entitled  to  have.     Such 
bargaining,  whatever  may  have  been  intended  or  effected 
in  the  particular  case,  may,  in  many  cases,  give  protec- 
tion to  fraudulent  concealment,  to  the  great  prejudice  of 
creditors^  and  is,  therefore,  in  our  opinion,  contrary  to 

the 
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the  policy  of  this  part  of  the  law,  and  consequently 
void.  It  was  urged,  that  a  creditor  may  lawfully  make 
such  a  bargain  as  Ike  present,  because  he  may  at  any 
time  consent  to  the  discharge  of  the  debtor,  even  after 
be  shall  have  been  committed  or  remanded  by  the  com- 
miuloners  for  a  certain  time.  It  may  lie  true  that  a 
creditor  may  so  consent,  but  if  the  debtor  obtains  his 
discharge  in  that  manner,  his  relief  under  the  statute,  as 
to  the  debts  of  other  creditors,  will,  in  many  cases,  be 
rendered  questionable;  and  if  the  imprisonment  be 
under  the  seventeenth  section,  for  fraudulent  conceal- 
ment, it  will  probably  be  lost.  Wiierens  if  the  opposi- 
tion made  by  one  creditor  be  withdrawn,  and  no  other 
ci'editor  takes  up  tlie  proceeding,  the  debtor  may  obtain 
the  full  benefit  of  the  statute,  without  mnking  that  dis* 
closure  which  the  statute  requires ;  and  where  one  cre- 
ditor has  begun  an  opposition  and  withdraws  it,  other 
creditors  may  lose  the  opportunity  of  opposing,  or  may 
abstain  from  doing  so  under  an  opinion  that  the  debtor 
has  done  all  that  the  law  requires  of  him.  The  law 
requires  that  the  debtor  shall  make  a  full  disclosure,  and 
that  he  shall  do  so  in  the  first  instance  by  his  schedule ; 
a  knowledge  that  the  effect  of  concealment  may  be  ob- 
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1828. 


The  President,  Directors,  and  Company  of  the  wednaaa^ 
Bank  of  the  State  of  South  Carolina,  in  the 
United  States  of  America,  against  John 
AsHTON  Case,  John  Jackson,  and  William 
Brown,  Assignees  of  the  Estate  and  Effects 
of  Thomas  Crowdea  and  Hbnry  Thomas 
Perfect,  Bankrupts. 

''PHIS  was  an  issue,  directed  by  the  Vice-Cbancellorj^  ^.,  fl.,  and  c. 

JL  ,  1    y  T  mt  carried  on  btu 

to  try  whether  Thomas  Crowder  and  Henry  Thomas  tineas  in  co- 
Perfect,  the  bankrupts,  and  James  Butler  Clough^  w^re,.  factors  and 
on  the  ISth  day  o(  August  1825  (the  date  of  the  co^n-  mCTciiMu'iii 
mission    of   bankrupt    against   Crormder  and   Perfect)^  5^^^*^ 

indebted  to  the  said  plaintiffs  in  any,  and  what  sum  of  ^n^l^nd,  under 

*  .  '  tJ>«fi»^  of  ^., 

money.     The  issue  stated  a  promise  by  the  defendants  c,  and  Co. ;  in 

^  .    .  America,  in  the 

to  pay  the  piaintiiTs  one  shilling  for  every  pound  of  the  name  of  c 
debt  which  might  be  due  to  the  plaintiffs.  And  the  6*.  went  to 
plaintiffs  averred  15,000/.  to  be  due.     The  cause  came  had  written 


in- 


on  to  be  tried  before  Hullock  B.,  at  the  assizes  for  the  t^'p^^^^^ 
county  of  Lancaster^  when  a  verdict  was  found  for  the  o"®  of  which 
plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  und«-Tbtood  that 

*  •*  *  t  our  names  are 

following  case:  —  On  the  3d  of  November  1815,  J.  B^  not  to  appear 

on  either  bills 

Clough    entered    into    articles   of  co-partnership   with  or  notes  for  the 
Thomas  Crowder  and  Henry  Thomas  Perfect^  the  bank*  of  others,  and 
rupts,  whereby  they  agreed  to  carry  on  the  trade  or  appear*L  little 
business  of  a  consignee  or  factor  for  persops  trading  ^^Jf^{*/ii°" 

and  then  only 
as  regardi  direct  transactions  with  the  house  here.".  ^.,  ^.^  itid  C«  la  order  to  obtain  con- 
signments from  Anicricay  made  advances  or  granted  drafts  ur  bills  of  exchange,  or  indorse- 
ments  of  tliem,  to  their  principals  on  the  secuiity,  of  the  goods  d^Mfigfted.  In  order  to 
obtain  a  consignment  from  W,,  C.  in  his  own  name  indorsed  bills  for  him,  which  were  to 
be  provided  for  by  others  drawn' by ■  itfT.  bn  'A,  Oi,  afid  C<l«"iil  ^^nf^fond,  which  were  to 
be  provided  for  by  the  proceeds  of  the  consignment.  Before  the  latter  bi^ls  were  presented 
ft>r  acceptance,  A.  and  B,  had  become  bankrupts :  HeM,  t^at  m  indkfraement  of  the  bill* 
by  C  must  be  considered  as  an  indorsement  by  the  6nn,  and  that  they  were  liable  upon 
those  bills. 

ih^  from 
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from  the  United  Stalei  of  Amtrica  to  England,  and 
such  other  branches  of  business  as  they  sbonld  mu- 
tually agree  upon  in  co-partnership  for  the  term  of 
four  years,  from  the  1st  of  January  then  next;  and 
by  a  danie  in  the  articles  it  was  declared,  that  the 
firm  of  the  partnership  shoald  be  **  Crawder,  Cla^k, 
and  Co."  It  was  also  stipulated  by  the  artides  that 
Perfect  should  forthwith  proceed  to  the  United  States  of 
America  to  advance  the  business  of  the  concern  as  con- 
s^nees  or  factors,  and  in  such  other  mannerastni^t 
best  answer  the  purposes  of  the  partnership.  That  no 
one  c^  the  parties  should  carry  on  or  be  Mncemed  in 
the  buainets  before  mentioned  (At  their 'oWn' separate 
■oeonnt,  nor  carry  on  any  trade  in  partilershi{>  mth  any 
o^er  person  or  persons  whomsoever  during  the  Said 
term,  nor  should  tfaey  carry  on  any  trade  or  business 
on  their  own  account,  distinct  from  the  said  partnership, 
nor  carry  on  any  in  the  name  or  firm  of  the  said  part- 
nership, or  on  account  thereof,  withont  thfe  conjnint  m 
writing  of  each  of  the  parties.  That  proper  books  of 
account  should  be  kept  in  England  and  in  Ameriea, 
while  Perfect  was  resident  there,  in  which  respectfvdy 
shimld  be  (airly  entered  and  kept  the  accormts,  dedltngs. 


agaiMtt 


IN  THE  KiNTH  Year  OF  GEORGE  IV.  M9 

firom  time  to  time  mutually  agree  upon.     And  it  was        1828; 
agreed  that  Perfect  should  have  a  yearly  allowance  of  ~ 

6002.  for  such  time  as  he  should  stay  in  America  on  the      una  Bank 
partnership  account;  and  he  again  proceeded  to  the 
United  States,  where  he  continued  two  years,  transacting 
the  partnership  business   in  his  own  namew     On  his 
return  in  1821,  it  was  agreed  that  the  term  of.  the  co« 
partnership  should  be  again  extended  two  years,  and 
that  the  parties  should  continue  to  carry  on  the  said 
trade  or  business,  and  such  other  branches  of  business 
as  they  should  from  time  to  time  mutually  agree  upon 
for  tlw^  term;  and  that  C/oi/^<i  should  succeed  P^r/ki .* 
and.  ^   supplementary   agreement  was    entered    into, 
bevii^  date  the  27th  of  October  1821,  upon  the  like 
terms  a^  the  former  articles,  except  as  thereby  altered 
in  ^(019)^  matters  not  affecting  the  present  question.    And 
it  was  agreed  that  Claugk  should  proceed  to  the  United 
States,  and  use  his  best  endeavours  for  the  general 
benefit  of  the  concern,  and  should  have  a  yearly  allow- 
ance, of  500L  for  sach  time  as  he  should  remain  in 
AjK^erica    on    the    partnership    account.     Previous    to 
GaiigVs  departure^  written  instructions  were  given  him 
for  his  conduct  in  the  United  States.     They  bear  date 
the  29th  day  of  October  1821,   and  were   signed   by 
Crawder  and  Perfect^  and  they  were  approved  of  as  a 
guide  for  the  future  conducting  of  business.     In  the 
instructions  are  the  following  paragraphs :  —  "  No  ship- 
ments to  be  made  solely  on  our  account,  but  the  above 
price  to  regulate  shipments  in  conjunction  with  other 
parties,  when  they  require  us  to  participate  in  the  rbk 
to  induce  them  to  make  a  consignment*     It  is  to  be 
hoped,  however,  that  there  will  be  no  necessity  to  ex- 
tend this  sort  of  business,  and  that  it  will  be  as  much 

avoided 


SmthCuo- 
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18S8.  avoided  ««  possibJc.  Our  tnatn  object  is  consignmentB, 
either  of  ^tpsor  prodac^  and  with  a  view  to  secure 
such,  shcrald  we  be  induced  to  risk  a  shnre  or  shipments, 
(if  «uok  OBD  be  had -without,  we  should  prefer  it,)  we 
sboakl  net  wish  a  larger  aunt  than  5000f.  to  be  risked, 
eviit  in  the'smaHest  d^free,  at  any  one  time,  in  such 
porticipanonrt ;  and!  thertaitlt  of  these  shipments  ought 
to  be  knoiwni  or  ssfe4y  calculated  on,  by  advices  fVoin 
bonw,  before  my  new- arnHigetnents  are  formed.  It  U 
mdentfood  that  our  names  are  not  to  appear  on  either 
bills  or  notes  for  the  ttccommodation  of  utliers;  and  that 
they  should  appear  as  little  as  possible  on  paper  at  all, 
and  then  Only  as  regards  direct  transactiots  with  the 
booie  here."  The  business  of  CSxfuider,  Perfect,  and 
Ciough  was  that  of  factors  or  commission- merchants 
for  principals  trading  between  Great  Britain  and  the 
United  States.  Their  business  in  this  country  Con- 
sisted principally  in  the  sale  and  purchase  of  goods,  and 
the  collection  of  Ireights  for  principals  in  the  United 
States  on  commission.  Their  business  in  the  United 
States  connsted  in  the  sale  and  purchase  of  goods,'  tdld 
in  the  collA^ion  of  freights  for  their  principaV% 
Ei^and,  on  commission,  aifd  occasionally  in  the  pur> 
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bankrupts  in  England^  and  Clough  in  the  United  States,        1828. 
procured  consignments  for  their  joint  benefit  on  com-        """""" 

,  Sooth  Caro> 

mission;    the   bankrupts    as   to    consignments   to   the      una  Bank 
ynited  States  for  sale  by  Clotigh^  and  Clcmgh  as  to  con-         Cam. 
signments  to  England  for  sale  by  the  bankrupt«»;  dough 
using  his  own  name  only  in  these,  as  well  as  all  other, 
transactions  in  the  United  States*     In  order  to  obtain 
consignments  from  the  United  States,  the  bankrupts  and 
Clough  made  advances,   or  granted   drafts  or  bills  of 
exchange,  or  indorsements  thereof  to  their  principals  in 
the  United  States,  upon  the  security  of  such  principals' 
goods  consigned  to  the  bankrupts  and  Clough  for  sale  in 
Great  Britain ;  and  the  business  relating  thereto  was 
conducted  as  follows:  first.  In  some  cases,bills  of  exchange 
were  drawn  in  the  name  of  J,  D.Clough  upon  Crawder^ 
Cloughf  and  Ca,  in  favour  of  their  principals,  and  were 
delivered  to  such  principals ;  secondly.   In  many  other 
cases,  bills  of  excliange  were  drawn  by  the  principals 
upon  Crowder^  Clough^  and  Co.»  and  indorsed  in  the 
Jiaxofi  of  J.  B.  Cloughf  and  delivered  to  the  principala 
wi^  such  indorsements ;  thirdly,  In  other  cases,  bills  of 
espcbange  were  drawn  by  i7.  B.  Clough^  in  his  own  name, 
on  Crowder^  Clough^  and  Co.,  and  indorsed  by  him,  and 
sold,  and  the  proceeds  advanced   to   the  consignors; 
finirtbly.   In  other  cases,  J.  B.  Clough  used   to  raise 
mo^ey  for  advances   to  consignors  by  drawing  upon 
Am(tricat^  houses  in  Ntrw  York^  or  by  the  consignori/ 
drawing  on  them,  and  Ji  B.  Clough  provided  for  these 
bills  by  sending  to  the  American  booses  bills  on  England 
to  be  discounted  there;  bills  on  Englaiui  not  being 
always    negociable    at   Charleston*      Consignments  of 
cotton  were  procured  by  J.  B.  Clough,  by  means  •of  these 

trans- 


CASES  IN  TRINITY  TERM 

transactions,  to  the  English  bouse  for  sale,  on  account  of 
the  consignors,  to  a  very  great  amounL  Clough  also 
bought  and  sold  bills  of  exchange  in  his  own  name 
on  speculation,  the  profit  and  loss  whereof  was 
carried  to  the  partnership  account.  Clough  also 
sold  and  purchased  goods  in  America  in  his  own  name, 
for  English  principals,  to  a  large  amount.  The  profits 
made  by  the  partnership  in  America,  in  commission  and 
exchange  speculations,  in  the  name  of  J,  B.  Clough  were 
very  considerable,  amounting  in  1822  to  lS77'i  in 
1829  to  2700/.,  in  1834  to  5000/.,  but  in  1825  there 
was  a  loss.  Proper  partnership  books  were  kept :  the 
bankrupts  entering  in  their  books  all  the  dealings  and 
hwisactions  in  this  country,  and  Clough  entering  in  the 
books  kept  by  him  in  America  all  the  dealings  and  trans- 
actions in  the  United  States.  At  the  end  of  each  year  the 
annual  lialance  of  profit  and  loss  in  England  and  in  the 
United  States  was  divided  between  the  partners.  Clough 
during  the  whole  time  that  he  was  in  the  United  States, 
viz.  from  1821  to  the  bankruptcy,  never  trttded  or  drew, 
indorsed,  accepted,  or  negodated  any  bills  of  exchange 
or  carried  on  any  business  on  his  own  account.  But  he 
entered  into  a  joint  speculaUon,  intending  it  to  be  m 
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bim  in  trade,  or  in  drawing,  indorsing,  or  accepting,  or        1888. 
negotiating  bills  of  exchange,  except  for  the  benefit  and 
PD  Account  of  the  partnership ;  and  all  the  partnership     .  uva  ?*^ 
poainess  in  the  United  States  was  carried  on  in  that         Case. 
name  and  no  other,  save  when  the  consignors  of  goods 
di;ew  biUs  of  exchange  on  England  on  account  of  their 
ooQsignnients ;   in   which  cases  they  always  drew  oa 
(Unmier^  doughy  and  Co.     Clot^h  was  restricted  by  the 
IWtaership  articles  from  transacting  any  business  there 
in  any  manner  whatever,  except  on   the  partnership 
nccount.     Cloiigh^  who  was  the  only  witness  examined 
oa  either  side  at  the  trial,  swore  that  there  was  no 
specific  agreement  between  him  and  his  partners  that 
.there  should  be  a  house  under  the  name  of  Jl  B»  Clough 
fn  America  j  that  he  was  sent  out  to  form  a  branch  of 
the  house  in  America ,-  that  he  had  instructions  not  to 
fl$e  their  name;  that  he  had  no  doubt  that  they  intended 
jbe  should  form  a  branch  of  the  house,  and  that  the 
branch   was   carried  on   in  America  in  the  name  of 
j/1  R  Cloughj  with  the  sanction  of  all  the  three  partners, 
jdthough  there  was  no  specific  agreement  that  it  should 
be  so  carried  on.     Clough  obtained  from  «7.  T.  Wyman^ 
iji  Charleston^  consignments  of  a  large  quantity  of  cotton 
to  the  house  of  Crawder^  Clotigh,  and  G>.  for  sale  on 
Ji  T>  Wej/man's  account,   and   it  was  agreed  between 
Weyman  and  Clough  that  J.  T.  Wet/man  should  draw  bills 
upon  Coffin  and   Weyman^   of  New  York,   merchants, 
payable  to  Clough,  and  that  Clough  should  indorse  them ; 
it  being  understood  between  them  that  the  Carolina 
bank  would  discount  them,  in  order  to  make  advances 
to  c7*  T.  Weyman  on  the  credit  of  the  consignments.    Four 
Inlls  were  accordingly  drawn  by  Weyman  on  Coffin  and 
Weyman  for  40,000  dollars,  payable  to  J.  B.  Clough  or 
Vol.  VIII.  Ff  oi-der, 
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1828.        drder,  and  being  Indoi-sed  "J.  B.  Ctoiigh"  were  dig- 

"  counted  by  the  plaintifi^,  who  are  a  banking  corporation 

»uthC*m)-  J  f  '  . 

UKA  Bank  duly  constituted  by  the  laws  of  tlie  United  States.  It 
Caii.  was  further  agreed  between  Clough  and  the  consignor, 
J.  T.  IVeymaTit  that  the  latter  should  draw  other  bills  on 
Crmcder,  Clough,  and  Co.,  in  order  to  provide  Coffin 
and  Co.  with  cash  to  pay  the  four  bills  on  them  when  at 
maturity,  which  latter  bills  were  to  be  paid  by  Crowder, 
Clough,  and  Co.  out  of  the  proceeds  of  the  consignments 
in  their  hauds.  Bills  were  accordingly  so  drawn,  and 
sold  by  Ccj^n  and  Co.  to  the  amount  of  5000/-,  which 
house,  however,  stopped  payment  soon  afterwards,  and 
the  proceeds  of  the  bills  were  misapplied;  and  Crowder, 
Clough,  and  Co.  soon  afterwards  failing,  the  bills  upon 
them  Were  not  paid.  All  the  consignments,  however, 
agreed  to  be  made  by  J.  T.  Weyman  to  the  house  in 
England  were  made,  and  received  by  the  Englith  boose, 
Bud  disposed  of  by  them.  Bills  on  Eitgland  are  not,  in 
general,  negotiable  in  Charleston,  this  was  the  cause  of 
the  arrangement  for  drawing  bills  in  the  first  instance 
On  Coffin  and  Weyman.  The  bills  in  question  were 
duly  presented  to  C<0.n  and  Co.  at  maturity,  and  dis- 
honoured,   and   due   notice   given   to  J.  S.  Cloui>h 
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bis  partners  from  the  sale  of  these  bills  on  Coffin  and        1828. 
Co.  in  America,  and,  therefore,  no  entry  was  made  by       — -^ 

South  Caro- 

J.  B.  Clotigh  in  the  books  kept  by  him.     J.  B.  Clough     una  Bank 
had  no  separate  estate.     If  the  plaintiffs  are  entitled  to         Cask. 
recover,  a  verdict  is  to  be  entered  for  416/.  135.,  the 
amount  of  the  debt  due  from  Crowder,   Perfect,   and 
Clough  being  8333/.  6s.  Sd.;  if  not,  a  nonsuit  is  to  be 
entered. 

Parke  for  the  plaintiffs.  It  is  clear  that  the  bills  in 
question  were  indorsed  in  the  course  of  the  partnership 
business  of  Croxoder,  Clotigh,  and  Co.,  and  to  raise  funds 
for  partnership  purposes.  They  were  indorsed  in  the 
Home  ofJ.B.  Clough,  and  the  only  question  is,  whether 
that  made  him  individually  liable,  or  whether,  under 
the  facts  found,  that  signature  must  be  taken  as  the 
copartnership  name.  Now  the  case  states,  that  all  the 
business  of  the  firm  in  America  was  carried  on  under 
that  name.  It  is  true  that  in  ex  parte  Emly  {a)  and 
Endy  v.  Lye  {b),  it  was  held,  that  the  indorsement  of  one 
partner  does  not  make  the  firm  liable,  although  the 
money  thereby  raised  may  be  applied  to  partnership 
purposes,  if  the  indorsement  cannot  be  treated  as  the 
indorsement  of  the  firm ;  but,  on  the  other  hand,  it  is 
clear  that  a  firm  consisting  of  several  may  carry  on 
business  in  the  name  of  an  individual  partner,  and  then 
the  whole  firm  will  be  bound  by  acts  done  by  him  as 
representing  the  firm,  ex  parte  Bolitho  {c)  The  only 
question,  therefore,  is,  whether  the  name  of  J.  B. 
Clough  on  these  bills,  is  to  be  treated  as  the  copartner- 
ship name.     Clearly  it  must,  for  all  the  business  in 

(n)  I  RoK,e\.  (6)  15  East,  7,  {c)  Buck.  100. 

F  f  2  America 
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America  was  carried  on  in  that  name,  with  the  ssncdoti 
of  the  partners  in  England,  and  the  transaction  in  ques- 
tion was  for  the  benefit  of  the  partnership. 

Patteson  contra  This  transaction  was  clearly  a  dis- 
count for  the  accommodation  of  <7.  T.  Weyman,  and  not  for 
theuseof  the  partnership.  If  the  name  ofiT".  B.  Chugh, 
in  which  the  bills  were  indorsed,  can  be  considered  as  the 
name  of  the  firm,  he,  by  making  that  Indorsement^ 
violated  the  instructions  given  when  he  went  to  Ame~ 
rica,  in  which  it  is  expressly  stated,  '*  It  is  under- 
stood that  our  names  are  not  to  appear  on  either  bills 
or  notes  for  the  accommodation  of  others,  and  that  th^ 
should  appear  as  little  as  possible  on  paper  at  all,  and 
then  only  as  regards  direct  transactions  with  the  house 
here."  Now,  the  authority  of  one  partner  to  bind  the 
firm,  must  depend  upon  the  partnership  articles.  H«« 
Ctough  had  no  such  authority,  the  lulls  in  quest'oD  betog 
for  the  accommodation  of  others,  and  not  regardiBg  « 
direct  transaction  with  the  house  in  England.  This 
mode  of  dealing  might  have  rendered  the  firm  df 
Crawder,  Clough,  and  Co.  liable  to  two  sets  of  bills^  those 
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and  we  think  that,  under  the  circumstances  stated  in  the  1828, 

case^  J.  B.  Clough  is  to  be  considered  as  the  name  of  the  T" 

^  South  Caro- 

firm  for  the  purposes  of  business  in  America,     That  ""^  Bank 

being  SO9  the  bankrupts  and  Clough  were  liable  as  in-  Case. 
dorsers  of  the  bills ;  and  a  verdict  must  be  entered  for 
the  Plaintiffs  for  the  sum  agreed  upon  at  the  trial. 

Postea  to  the  Plaintiffs. 


G1BBIN8  and  Another,  Assignees,  against 

Phillips. 

nrmS  cause  was  tried  at  the  Summer  Assizes  for  the  After  a  rerdict 

X  for  a  defendanty 

county  of  Stafford  1826,  when  a  verdict  was  found  the  Court  mada 

a  rule  absoluta 

for  the  defendant.     The  Court  ordered  that  that  verdict  for  a  new  trial, 
should  be  set  aside,  and  a  new  trial  had  between  the  that  the  co«u 
parties,  and  that  the  costs  of  the  former  trial  should  ^^ial  should 
abide  the  event  of  such  new   trial.     The  record   was  ^',^Je?LT** 
again  carried  down  to  the  Spring  Assizes  1827,  vsheti  U  ^^    Thare- 
was  made  a  reinanet.     It  was  tried  a  second  time  at  the  "«^  ^®'^°  ^ 

the  spring  at- 

Summer  assizes  1827,  when  a  verdict  was  again  found  sizes  following, 

when  it  was 

for  the  defendant.  Tlie  Court  afterwards  ordered,  that  made  a  rema* 
that  verdict  should  be  set  aside,  and  a  new  trial  had  be-  tried  « second 
tween  the  parties  upon  payment  of  the  costs  of  the  last  s"mmer 


tri(df  and  that  the  costs  of  die  first  trial  should  abide  ^5^^-^^^^  * 
the  event  of  such  new  trial.     The  costs  of  that  trial  «^»"  J""°^  f^' 

the  derendant. 

(not  includinff  those  of  the  remanet)  were  paid  by  the  The  Court  af- 

,     ,  .  .        terwards  order« 

plaintiffs  to  the  defendant.     The  cause  was  tried  a  third  ed  that  that 

.  .  Tcrdict  should 

time  at  the  Spnng  assizes  1828,  when  a  verdict  was  be  set  aside,  and 

a  new  trial  hsd 
between  the  parties  upon  payment  of  the  costs  of  the  last  trial,  and  that  the  costs  cf  the  first 
trial  should  abide  the  event  of  such  new  trial.  Upon  the  third  trial  a  verdict  was  found  for 
the  plaintiff:  Held,  that  the  plaintiff  was  entitled  to  the  coasts  occasioned  by  the  cause 
having  been  made  a  remanet  at  the  assizes  next  following  the  term  when  the  first  rule  was 
made  absolute  for  a  new  trial. 

F  f  3  found 
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1828.  found  for  the  plainliffs.  The  master  allowed  to  the 
■  plaintiffs  the  costs  (177/.  for  witnesses),  occasioned  by 

agaiitit        the  cause  having  been  made  a  remanet  at  the  Spring 

assizes  1827.     A  rule  nisi  having  been  obtained  for  the 

master  to  review  his  taKation, 

Taunton  and  Holrcofd  slicwed  cause.  The  general 
rule  is,  that  where  a  cause  is  made  a  remanet,  the  Costs 
thereby  incurred  abide  the  uhiinate  event  of  the  cause, 
Standen  v.  Hall  (a),  Sadler  v.  Evatis  (A).  Here  the  plain- 
tiffs have  ultimately  succeeded,  and  are  entitled  to  the 
costs  occasioned  by  the  cause  having  been  made  a 
remanet. 

Barsiovi  contrtk.  The  general  rule  undoubtedly  is, 
that  the  costs  of  a  remanet  are  considered  costs  in  the 
cause,  and  go  to  the  party  who  finally  succeeds.  But  in 
this  case  a  rule  for  a  new  trial  was  made  absolute  upon 
condition  that  the  costs  of  the  second  trial  should  be 
paid  by  the  plaintiffs.  Now  die  Court  must  have  in- 
tended to  have  included  the  costs  of  the  remanet  in  the 
costs  of  that  trial,  for  they  in  terms  provide  for  the  costs 
of  the  first  and  of  the  second  trial.     When  those  costs 
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Temanet    Here  the  plaintiffs  have  ultimately  succeeded.        1828. 
I  think  that,  as  the  rule  made  by  the  Court  after  the  second       Z 

•^  GnuHs 

trial  did  not  provide  in  express  terms  for  the  costs  of  the      ^agama 
remanet,  they  ought  to  be  considered  as  costs  in  the 
cause,  and  that  they  were  properly  allowed  as  such  by  the 
-roaster.   The  present  rule  must,  therefore,  be  discharged. 

Rule  discharged^ 


Philuh* 


The  King,  on  the  Prosecution  of  G.  Spurging, 
against  Gilkes  and  Others. 

1 NDICTMENT  stated  that  S.  T.  and  W.  B.,  esquires,  An  order  of 

JL  justices  requir- 

two  of  the  justices  of  our  lord  the  King,  made  an  ing  the  stew- 
ards of  A  bene^ 
order  under  their  hands  and  seals,  which  order  was  as  fit  society  to 

follows,  that  is  to  say :  "  Middlesex  to  wit.  To  W.  GHkes,  ^\^  h«d  been' 

S.  Ward,  R.  Carpenter,    G.  Bowden,  J.  Hubbard,   and  "^\^i"h^ 

J.  Maclean,  stewards  of  a  friendly  society,  called  The  ?J|^^^^  ^ 

Alfred  Union  Benefit  Society,  held  at,  &c.,  in  the  parish  "»*?•  o^/*>« 

of  Christ  Church,  in  the  county  of  Middlesex,  and  to  been  enroUed 

at  the  quarter 

each  of  them,  and  to  all  and  every  other  member  and  sessions.    On 
members  of  the  said  society ;  whereas  G.  Spurging,  of  indictment 
the  parish  of  Christ  Church,  in  the  county  of  Middlesex,  "Srards  for 
pn  the    19th  March   instant,    at    the    police-office    in  gu'^*'^"J, 
Worship  Street,  Shoreditch,  in  the  said  county  of  Mid-  "«//*»  ^•^  ^ 

-*  '  '  •'  recital  was  not 

diesex,   came  before  us   W.  B.  and  S.T.,  two  of  the  evidence  of  the 

enrolment  of 

justices  of  our  lord  the  King,  assigned  to  keep  the  peace  the  rules- 
of  our  lord  the  King,  in  and  for  the  county  of  Middlesex, 
and  also  to  hear  and  determine  divers  felonies,  tres-* 
passes,  and  other  misdemeanors  in  the  said  county 
committed,  near  unto  the  place  where  the  said  society  is 
pow  established,  and  made  a  complaint  upon  oath,  that 
he,  G.  Spuiging,  having  been  duly  admitted  a  member 

F  f  4  of 
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of  the  society,  established  pursuant  to  the  sututes  in  that 
case  made  and  provided,  thought  himself  BgjBfrieved  by 
s  certain  set  done  by  the  society,  for  being  excluded 
from  the  benefit  of  the  society,  contrary  to  the  rules, 
orders,  and  r^ulations  of  the  society,  and  it  appearing 
to  US,  the  said  Justices,  that  the  said  nda,  orders^  and  re* 
gidations  have  been  allowed  and  confirmed  by  the  justicet 
t^  the  peace  for  the  cotmty  o^Middlesex,  assembled  at  the 
general  quarter  sessions  of  the  peace,  holden  in  and  for 
the  said  county,  according  to  the  directions  of  the  said 
statutes,  we,  the  said  justices,  did  duly  issue  our  summons 
to  the  stewards  of  the  society,  they  being  the  principal 
officers  of  the  society,  to  appear  before  us,  the  justices^ 
and  answel*  the  complaint  so  made  by  him,  G,  ^)urging, 
and  thereupon,  in  pursuance  of  such  summons,  the  said 
S.  Ward,  one  of  the  stewards,  R.  Cole,  the  president^ 
ifrith  others,  members  of  the  society,  do  appear  ttefcHV  us^ 
ftnd  we  the  said  justices  in  the  presence  of  5<  Wrn^d,  on* 
of  the  stewards,  R.  Cole,  the  president,  and  others,  menif 
hers  of  the  said  society,  proceed  to  hear  and  determine 
in  a  summary  way,  the  matter  of  such  complaint,  according 
to  the  true  intent  and  meaning  of  the  said  rules,  ordeT% 
and  regulations,  and  niter  hearing   the   allegations   of 
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Ivsed  to  restore  and  re-admit  the  said  G.  Spurging  to  be        1828. 

H  member  of  the  society,  as  by  the  said   order   they 

w«re  required  to  do.     Plea,  not  guilty.     At  the  trial        ««*»«< 

Gjucis# 
before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sittings^ 

after  j9ficAa^/ma;  term,  1827,  the  order  of  justices  set 
out  in  the  indictment,  was  put  in  evidence  on  tlie  part 
of  the  prosecution,  and  no  other  proof,  but  the  recital  in 
that  order,  was  given  that  the  rules  and  regulations  of 
the  society  had  been  duly  enrolled  at  the  sessions,  pur* 
Buant  to  the  statute  S3  G.  3.  c.  54.  s.  2.  It  was  contended  by 
the  defendant's  counsel,  that  the  justices  had  no  jurisdic* 
tion  over  the  members  of  this  society  under  the  fifteenth 
section  {a)^  unless  the  rules  had  been  duly  enrolled,  pur- 
suant to  the  statute,  that  it  lay  upon  those  who  said  that 
the  order  was  legal,  to  shew  the  enrolment,  and  the  recital 
in  the  order  of  the  justices,  was  not  evidence  of  that  fact« 
Lord  Tenterden  C.  J.  directed  the  jury  to  find  a  verdict 
of  guilty,  but  reserved  liberty  for  the  defendants  to  move 
to  enter  a  verdict  of  acquittal.  A  rule  nisi  having  been 
obtained  for  that  purpose, 

(a)  That  section  enacts,  **  That  if  any  person  having  been  admitted  a 
member  of  any  such  society,  shall  think  himself  aggriered  by  any  act  done 
of  omitted  by  any  such  society,  or  person  acting  under  them,  it  shall  be 
kiwAil  for  two  justices  near  unto  the  place  where  such  society  shall  b« 
attablished,  upon  complaint  made,  to  issue  their  summons  to  the  presi- 
dent, wardens,  stewards,  or  other  principal  oncers  of  such  society,  and 
alao  all  such  persons  as  shall  appear  to  have  the  custody  of  the  rules,  &c. 
of  such  society,  and  such  justices,  upon  proof  on  oath  of  such  summons 
hading  been  duly  served,  shall  proceed  peremptorily  to  hear  and  determine 
ia  A  summary  way  the  matter  of  such  complaint,  accordiiig  to  the  tnift 
BMMiiQg  of  the  rules,  &c.  of  such  society^  confirmed  bjf  the  jutiket  ak 
qfaretaid,  and  shall  make  such  order  therein  as  to  them  shall  seem  just» 
which  shall  be  final  to  all  intents  and  purposes,  and  shall  not  be  subject 
fi^BppmAt  nor  .removable  into  the  courts  at  WettminHer,** 

By  the  59  G.  3.  c.  128.  the  provisions  of  the  53  G.  3.  c  54.  are  made 
qyplicable  to  all  societies  formed  under  the  authority  of  that  act. 

Sir 


•  Kuta 
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Sir  James  Scarlett  and  D.  Polled:  now  shewed  'cause. 
The  order  is  good  on  tlie  face  of  it.  It  is  a  general 
•vniut  rule  that  every  thing  is  to  be  presumed  in  favour  of  an 
order  of  justices.  In  Bex  v.  Claj/ton  (a)  an  order  of 
bastardy  having  been  confirmed  on  appeal,  and  having 
been  removed  into  lliis  Court,  together  with  the  order 
of  sessions  confirming  the  same,  the  Court  said  it  must 
be  intended  that  the  examination  in  writing  of  the 
deceased's  mother  had  been  proved  before  the  magis< 
trates.  Here  the  order  is  undoubtedly  void,  unless  the 
rules  of  the  society  were  enrolled.  It  recites  that  it  had 
appeared  to  the  justices  that  the  rules  had  been  duly 
enrolled.  That  recital  is,  at  all  events,  primft  facie 
evidence  of  the  fact  of  enrolment,  for,  unless  they  were 
so  enrolled,  the  order  is  not  valid.  It  must  be  pre- 
sumed, therefore,  that  they  were  enrolled. 

Header  and  Adolphus  contra.  The  burden  of  proving 
that  this  order  was  valid  lay  on  the  prosecutor.  The  de- 
fendants committed  no  offence  by  disobeying  the  order, 
unless  it  was  an  order  warranted  by  law.  The  justices 
had  no  jurisdiction  to  make  such  an  order,  unless  the  rules 
of  the  society  were  duly  enrolled  at  the  sessions.  Tfaejns^ 


GiLKXS. 
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be  made  in  favour  of  such  an  order,  collected  from  the        1828. 
order  itself  that  she  was  examined  on  oath,  and  refused      J"    37" 

'  The  KiKO 

to  quash  it.  Here  the  order  is  undoubtedly  good  on  the  against 
face  of  it ;  but  it  was  incumbent  on  the  prosecutor,  who 
charges  the  defendants  with  an  oifence  against  the  law, 
to  shew  that  it  was  a  valid  order,  not  only  on  the  face  of 
it,  but  that  it  was  one  which,  by  the  statute,  the  justices 
had  jurisdiction  to  make.  The  recital  of  the  enrolment 
of  the  rules  is  no  evidence  of  that  fact  against  the  de- 
fendants, who  never  concurred  in,  or  assented  to,  the 
making  of  the  order.  It  is  no  more  than  the  affirmation 
(not  upon  oath,)  of  that  fact  by  a  third  party.  The 
justices  had  a  special  authority  limited  to  cases  where 
the  rules  of  the  society  had  been  enrolled*  And  Rex  v. 
Chittinston  afid  Pcnhurst  (a),  shews  that  such  a  special 
authority  must  be  strictly  pursued. 

Lord  Tenterden  C.  J.  According  to  the  general  rule 
the  prosecutor  was  bound  to  establish,  by  legal  proof,  that 
the  offence  charged  in  the  indictment  had  been  committed 
by  the  defendants.  In  order  to  shew  that  an  offence 
was  committed  in  this  case,  it  was  necessary  to  make 
out  that  the  order  was  one  which  the  magistrates  had 
authority  by  law  to  make.  They  had  no  such  authority, 
unless  the  rules  of  the  society  of  which  the  defendants 
were  members,  had  been  enrolled  at  the  sessions.  That 
fact  it  was  necessary  to  substantiate  by  legitimate  proof. 
The  recital  in  the  order  of  justices,  that  the  rules  had 
been  enrolled,  was  not,  as  against  the  defendants,  legal 
evidence  of  that  fact  The  rule  for  setting  aside  the 
verdict  must,  therefore,  be  made  absolute. 

Rule  absolute* 

(o)  2  Salk,  415. 
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In  re  Washbourn. 


A  ercdilor  had 
atMlMdjudg- 
sMDt  bjds- 
bolt  agunit 
hk  debtor, 
diiMtha  Matnta 
6  G.  4.  c.  IS. 
■.lO&.andUia 


fbrcbat  not 
mU  nntil  bIW 
an  act  of  bank- 

Ibe  drtitor,  di« 
Court  rcruKd 
to  compel  th< 
sberifflo  pay 
orer  Ihe  pro. 
cecdi  of  the 


JOHN  WASHBOURN  carried  on  the  trade  of  a 
bookseller  in  partnership  with  his  fether  John  ffask- 
botoTt  the  elder.  The;  having  become  indited  to. 
J^omas  fVaskboum,  executed  a  warrant  of  attorney, 
dated  the  2d  of  April  1S24,  authorizing  certain  attomies 
therein  named  to  confess  a  judgment  by  nil  dicit  against 
them  for  6200/.,  subject  to  a  defeazance  that  no  exe- 
cution W96  to  be  issned  unless  defiiult  was  made  in 
payment  of  the  sum  of  3100/.  to  the  seid  TAomas  on 
the  Sd  of  October  then  next.  Thomas  Washboam  died 
on  the  4th  of  May  1824,  no  part  of  the  sum  of 
3100/.  having  been  paid  to  him.  J.  fVasfJxmm  and 
his  fatiier  continued  to  carry  on  the  trade  of  a  book- 
seller in  the  city  of  Gloucester  until  Jaiatary  1828. 
On  the  S5th  of  that  month  'all  the  stock  in  trade  and 
goods  of  the  partnership  were  taken  possession  of  by 
the  sheriG^  of  Gioucesier,  by  virtue  of  a  writ  of  fieri 
iadas  issued  out  of  the  King's  Bench  upon  a  judgment 
be&re  then  entered  up  on  the  said  warrant  of  attorney. 
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had  been  committed  by  the  partners,  and  that  a  docket  '1628. 
bad  been  struck ;  but  notwithstanding  such  notice,  the 
riieriffii  proceeded  to  sell  the  goods  so  seized  by  them,  WAsmoumir. 
atid  actually  sold  them  on  the  26th  of  February.  The 
proceeds  amounted  to  1080/.  A  rule  nisi  having  been 
obtained,  calling  upon  the  sberifis  to  shew  cause  why 
tfaey  should  not  pay  over  to  the  assignees  that  sum, 
'  upon  the  ground  that  as  the  goods  were  not  sold  at  the 
time  when  the  act  of  bankruptcy  was  committed,  the 
executor  of  Tfiomas  fVashboum  was  a  creditor,  having  a 
security  within  the  meaning  of  the  6  G.  4.  c.  IG.  5.  108. 
as  it  was  construed  in  the  case  of  tVi/merv,  Memble.  (a) 

Taunton  now  shewed  cause.  It  is  at  least  very 
'  doubtful  whether  the  assignees  are  entitled  to  the  pro- 
ceeds of  the  goods  sold  under  this  execution.  The 
goods  were  seized  before,  but  not  sold  till  after  the  act 
tf  bankruptcy.  Before  the  6  G.  4.  c.  16.  goods  seized 
'iinder  a  fieri  facias  were  not  affected  by  a  subsequent 
act  of  bankruptcy.  Cole  v.  Davies  (6).  The  108th  section 
of  that  statute  enacts,  *^  that  no  creditor  having  security 
ibr  his  debt,  shall  receive  upon  any  such  security  more 
than  a  rateable  part  of  such  debt,  except  in  respect  of 
any  execution  or  extent  served  and  levied  by  seizure 
upon  any  part  of  the  property  before  his  bankruptcy." 
Here  the  execution  was  levied  by  seizure  upon  the 
bankrupt's  goods  before  the  bankruptcy.  It  is  true  that 
there  is  a  proviso  that  no  creditor  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  &c. 
aball  avail  himself  of  such  execution  to  the  prejudice  of 
^her  Mr  creditors,  but  shall  be  paid  rateably  with  the 

(a)  6  B,  f  a  4f9»  (6)  1  Ld.  Raym.  724. 

Other 
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1828^.        other  creditors.     But  it  is  at  least  doubtful  whether  that 
*■"—        proviso  will  deprive  a  creditor,  who  has  obtained  judg- 

In  re 

Washiourn.  ment  by  default  and  levied  by  seizure,  of  the  benefit  of  his 
execution.  In  the  case  of  JVymer  v.  Kemble  (a),  the 
goods  had  been  seized  and  sold  to  the  execution  cre- 
ditor, and  it  was  held  that  after  such  sale  he  was  not  a 
creditor,  having  security  for  his  debt  within  the  mean- 
ing of  that  statute.  Then,  if  this  be  doubtful,  the  Court 
will  not  compel  the  sheriff  in  this  summary  way  to  pay 
over  the  money  to  the  assignees,  but  will  leave  them  to 
bring  their  action.  It  has  never  been  the  practice  for 
the  Court #0  to  interfere.  The  effect  of  making  the  rule 
absolute  might  place  the  sheriff  in  a  situation  of  diffi- 
culty, if,  after  he  has  paid  over  the  money  to  the  as- 
signees, the  commission  be  superseded.  If  the  Court 
interfere  in  this  summary  mode  in  this  case,  they  may  be 
called  upon  to  do  so  by  assignees  in  every  case  where 
judgment  has  been  obtained  after  verdict.  In  Taylor  v. 
Taylor  (b\  the  Court  refused  an  application  by  the 
assignees  of  a  bankrupt  to  set  aside  an  execution  issued 
upon  a  judgment  obtained  by  nil  dicit,  and  served  and 
levied  upon  the  property  of  a  bankrupt  before  his 
bankruptcy. 

Campbell  contra.  The  true  construction  of  the  108th 
section  of  the  6  G.  4.  c.  16.  is,  that  a  creditor  who  ob- 
tains judgment  after  verdict,  has  a  right  to  the  goods  if 
they  are  seized  before  the  bankruptcy,  but  that  upon 
judgment  by  default,  confession,  or  nil  dicit,  he  has  no 
right  unless  the  execution  has  been  perfected  by  a  sale. 
In   Wymer  v.  Kemble^  that  was  the  construction  which 

{a)  6B.JiC.  479.  (6)  5  B,  i  C.  392. 

the 
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the  plaintiff's  counsel  contended  ought  to  be  put  on  the        1828. 
statute ;  and  Lord  Tenterden,  in  delivering  his  judgment, 

^  In  re 

said  that  that  was  a  reasonable  construction*  Then^  if  Wa&hbouen. 
that  be  so,  the  assignees  are  clearly  entitled  to  the  pro- 
ceeds of  the  sale  in  this  case ;  and  Notley  v.  Buck  (a)  is 
an  authority  to  shew  that  it  was  the  duty  of  the  sheriff 
to  pay  over  the  money  to  them,  and  the  Court  will 
compel  him  so  to  do  if  justice  will  thereby  be  effected* 
l^he  execution  creditor  had  an  opportunity  of  pointing 
out  by  affidavit  the  objections  (if  there  were  any)  to  the 
validity  of  the  commission.  Not  having  stated  any,  it 
taiust  be  assumed  that  the  commission  is  valid.  Then, 
if  that  be  so,  the  sheriff  cannot  be  put  to  any  incon- 
"venience  in  consequence  of  this  rule  being  made  ab- 
tolute*  It  may  be  beneficial  to  the  execution  creditor ; 
for  if  the  money  be  paid  by  the  sheriff  to  the  execution 
creditor,  the  assignees  may  recover  it  from  him  in  an 
action  for  money  had  and  received,  and  he  will  thereby 
be  subjected  to  the  costs  of  an  action. 

Lord  Tenterden  C.J.  I  think  that  the  safest 
course  will  be  to  discharge  this  rule.  It  is  impossible 
to  say  to  what  extent  we  may  be  called  upon  to  exercise 
a  summary  jurisdiction,  if  we  were  to  make  the  present 
rule  absolute.  It  is  said  that  we  ought  to  do  so,  because 
the  judgment-creditor  has  not  by  his  affidavit  shewn  that 
there  is  any  objection  to  the  validity  of  the  commission. 
There  may,  however,  be  objections  to  the  validity  of  the 
commission,  which  may  not  now  be  known  to  him,  or 
which,  if  known,  it  may  not  be  prudent  for  him  to  dis- 
close. Upon  the  whole,  I  think  that  this  rule  ought  to 
be  discharsred. 

Rule  discharged* 

(a)  Ante,  100. 
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Bailey,  surviviog  Assignee  of  W.  Halliwell, 
a  Bankrupt,  against  Cdlv£rwei.l,  Brooks^ 
.  and  Cauhoix  (a). 


then  ID  ibeir 

C;  whicb  WCTB 

paid  for  bj  ■ 
biU  dn*>>  br 
C  ind  accepted 
bf  It.    C.  or. 


■joodi  in  tbeir 
hiDili.  and  mII 
Ihffin  irthcf 
could  iniikg  ■ 
ceruin  profit. 
Berore  the  bill 
became  due  B. 
failed,  and  A, 
and  Co.  applied 
to  t\  for  Mcu- 
ritj  for  the  bill ; 


node  and  apptj 
l»  proeesda  in 
p^mcDt  or  the 


I^ROVER  brouglit  by  the  plaintiff  and  Richard  Emeit, 
since  deceased,  as  assi^ees  of  Wiliiam  Haltiwdlt  « 
bankrupt,  to  recover  iii  beaver  skins.  Ple^  nttf  guilty. 
At  the  trial  before  Lord  Tenderden  ,C.  J.,  at  the  London 
sittings  after  Hilary  term  1 827,  a  verdict  was  ^upd  for 
thejilaintifffor  1000^,  subject  to  the  fuJlowiqg  case:  — 
The  defendant  Carroll,  in  December  ,1623,  sold  a 
quantity  of  beaver  skins  by  a  contract  in  writing  to  the 
bankrupt,  through  the  agency  of  the  other  defendants, 
OilvenceB  and  BrOoh,  brokers,  who  had  the  skins  in 
their  p&ssession,  for  4^71.  Ss.  6d.,  to  be  paid  for  by  the 
bankrupt's  biH  on  Messrs.  Waldwics  and  Hancock,  pay- 
able at  four  months  after  date.  The  bankrupt's  bill  ob 
Messrs.  Jfalduch  ahd  Hancock,  was  sent  to  the  defend- 
MPXa  Ctdvervoell  and  Brooks,  according  to  the  terms  of 
the  oontrsd,  iockncd  in  a  letter  of  which  the  fottowing 


CULTIRWKLL* 
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for  the  beaver,  and  if  you  can  obtain  25.  per  pound  pro-  1828. 
fit,  sell  them ;  at  present  let  them  remain  with  you  on  Bailit 
that  principle.  ^  ogatiMf 

"  William  Halliwell." 
**  January  Uthf  1824.'* 

This  bill  was  immediately  handed  over  by  the  de- 
fendants Ctdverwdl  and  Brooks  to  the  defendant  Carroll. 
In  consequence  of  the  above  letter,  the  goods  remained 
with  the  brokers  for  sale.  On  the  16lh  of  March^  be- 
fore the  bill  became  due,  fValducks  and  Co.  the 
acceptors  of  the  bill  stopped  payment,  and  the  defend- 
ant Culverwell  in  consequence  thereof  applied  to  the 
bankrupt  for  a  further  security,  when  he  obtained  from 
him  the  following  letter :  — 

**  Messrs.  Culverwell  and  Brooks. 
^  Please  to  sell  the  beaver  you  hold  of  mine,  and  take 
the  proceeds  to  pay  my  bill  on  fValducks  and  Hancock ; 
any  profit  arising  from  it  pay  over  to  me. 

"  Yours,  8cc. 

"  William  Halliwell.** 
'^  March  1 6  J' 

The  goods  were  not  sold  in  pursuance  of  this  letter, 
but  remained  with  the  defendants  Culverwell  and  Brooks 
until  they  were  delivered  under  an  order  of  defendant 
Carrollj  as  after  mentioned. 

The  bill  of  exchange  was  dishonoured  on  arriving  at 
maturity,  and  notice  thereof  was  duly  given  to  the 
bankrupt  on  the  17th  of  May ;  and  the  defendant  Cul- 
verwellf  when  examined  before  the  commissioners,  stated, 
that  on  the  said  1 7tb  day  of  May  they  were  attached  at 
the  suit  of  Edward  Carroll^  by  process  out  of  the  court 
of  the  Lord  Mayor  of  the  city  of  London. 

Vol.  VIII.  G  g  A  com- 


CASES  IK  TRINITY  TERM 

A  commisMon  of  bankrupt  issued  i^ainst  the  bank- 
rupt on  the  4tb  oFJuae  I6ii,  wbich  wbs  opened  on  the 
Utb  of  June,  ou  ao  a£t  of  bankruptcy  comitiitted  on  the 
2lBt  of  May  preceding;  and  the  pUiiitiiT  and  one 
Richard  EmtU  (who  died  since  the  commeaeement  of 
this  action),  were  duly  cb«sen  a&signeeai  and  tha  usual 
■assignment  made  to  them  by  the  commissJonen 'pre- 
vious to  the  makiDg  of  the  demand  heretnaftet  meo- 
menti(Hied.  On  the  l^th  v£  JuUff  ISSi^.tlw  ^defendant 
Canoil  gRTe  an  order  lo  the  other  defendantti.toddiver 
the  skins,  to  a  porter  who  brought  the  order,  on  his 
accouDt,  wbicli  was  accordingly  done.  OotheSthof 
Niweaber  1624^  Carroll  gave  an  order  to  the. oUier  de- 
fendants Co  receive  back  tlio  skiua,  and  such  ddtmdants, 
on  the  same  day,  received  lliem  again  into  tlieir  pos- 
session, where  they  remained  until  after  the  trial. 

On  the  15th  ai November  1824,  the  plaintiffs  cauaed  a 
demand  of  the  skint  to  be  made  upon  the  defendants 
Culveraell  and  Brottkt,  and  at  the  same  dnie  offered  to 
pay  the  charges  fur  warehousing  the  same,  when  the 
said  defendants  refinred  the  plaiatiff  to  their  attoriues, 
and  refused  to  deliver  them  up. 

It  was  aj-rted  on  iht  Iriu!  tliat  the  skins  should  Iw 
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ants  or  any  of  them  have  <ef thdr  a  lietl  upon  the  skins^        1828. 
or  a  special  property  or  eqnitable  interest  in   them.       — 
It  is  clear  that  they  bav^  ndti  ^  "Suppose)  insUmd  oF  the        agaUut 
ordeor  to  slell  the  goods  and  pay  Carroll  oot  of  the  pro- 
ceeds, tlie  bankrupt  bad  giyett*  an  order  ib  keep  the 
goods  fer  OarroU^  or  to  hand  them  over  to  him,  even 
that  would  not  ba^e  given  him  afny  interest  in  them,  nor 
would  it  have  justified  Ct^/t^^no^//  and  Co.  in  withhold- 
ing'tlietii  firdm  the  assigncfes  of  bankrupt.     For  no  com- 
monication  oti  the  subject  of'  the  order  had  been  made 
to  VarrcUy  it  was  not  procured  at  his  request,  nor  did 
he  l^yeiainy' credit  in  consequence.     It  wodld  hare  been 
a  mere  order  by  the  bankrupt  to  his  agent  to  do  a  certain 
ihii^  irhieh  was  not  in  ftct  done ;  and  the  bankruptcy 
would  operate  as  a  revocation  of  the  order.     It  may 
be  likened  to  an  order  to  pay  money  which  is  revoc- 
able, mitU  it  has  been  communicated  to  the  creditor, 
and  is  revoked  by  bankruptcy.     In  Scott  1r.  'Pdrekeir{a\ 
it  was  held  by  the  Master  of  the  Rolls  (Sir  W.  Grant) 
that  a  mandate  by  a  principal  to  his  'a^nt  accom- 
panying certain  goods  consigned  for  sale,  to  ()Ay  over 
the  proceeds  to  a  third  person;  to  which  matidate  the 
agent  assented,  gave  no  interest  tbtbat  person  until  it 
had  been  communicated  to  him ;  but  it  was'  revocable 
by  any  disposition  of  the  prbperty  inconsistent  "with  the 
execution  of  the  mandate.    WiUiams  r.  E'oerett  {b\  and 
Yates  ▼.  BeU{c\  shew  that  the  same  principle  has  been 
adopted  in  this  Court.     In  the  present  case,  when  the 
bin  was  given  by  the  bankrupt  to  Carroll^  the  defend- 
ants' ([}!»/ti?ru'^  and  Co.  were  functi  officio  as  to  him. 
They  held  the  goods  on  account  of  the  bankrupt,  in  the 

(a)  Z  Mer,  652.  (6)   1 4  Easty  582.  (c)  Z  B,  ^  A.  645. 

G  g  2  same 
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siMoe  manner  as  if  Carrdfl  had  delivered  the  goods  ioto 
U)e  hands  of  die  bankrupt,  and  he  had  al¥er wards  de- 
livered them  to  Ctdverwell  and  Co.  Nothing  done  since 
that  time  has  given  Carroll  a  right  to  the  possession  of  the 
goods.  When  the  bill  was  likely  tobe  dishonoOred,  Ctd- 
vera>eU  and  Co.  obt&ined  a  letter  fromthe  bankrupt  aatfao- 
rizing  a  sale  of  the  goods,  but  that  wtts  without  cobitnu- 
nicadon  with  Carroll^  and  hot  as  his  agents.  Suppti^  the 
skins  had  afterwards  been  destroyed  by  fire,  CarroUwaaM 
still  have  remained  a  creditor  for  the  whole  of  bis  dntn. 
^lAttledaleJ.  Although  Culverwell  and  Co.  were  not 
directed  by  Carroll  to  apply  to  the  bankTU))t  for  secu- 
rity, might  he  not  afterwards  odopt  their  act?]  ■N'ot 
after  the  ri^ts  of  third  persons  intervened,  as  wtis'lhe 
case  here  l^  the  bankruptcy.  But, '  secondly,  if  the 
assignees  are  not  entitled  to  recover  the  full  v&Idc  of  the 
skins,  still  they  are  entitled  to  nominal  damages.  '  Cul- 
veraxll  and  Co.  were  authorized  to  sell  the  goods',  'but 
instead  of  that  they  handed  them  over  to  CarroSf  that 
was  assuming  a  control  which  was  unauthorized'  by 
HiMiv^,  and  gave  the  assignees  a  right  of  iicuba* 
Sotlt/  y'.  Railibone  (a).  The  order  was  to  pay  the  UitAiey 
on  a  contingency,  viz.  the  sale,  witich  had  not  arisen  at 
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upon  the  bankrupt.     The  first  question^  thereforej^Ms^        1828. 
What  was  the  effeqt  of  ^he  sale  to,  the  baukrupt^  and  of       " 

Sailit 

the  interference  oC  Culv^npell  and  Co.  on  the  16th  of  against 
Marchy  and  the  letter  then  wHtten  by  the  bankrupt.  '* 
If  be  was  bouad  by  it.  so  as  to  give  Carroll j  if  he 
acceded  to  it»  41  I'Jgh^  to  h(iy,e  ^he  goods  sold  and  the 
proceeds  jpaid  ovar  to  hvoi^  tl^en  when  Hqlliwell  became 
bankrupt^  ^e  goOds  remained  in  the  hand^  of  Ctdverwell 
an4  (^i^o^^  sp^ject  to  that  right.  When  the  gopds  were 
origifQally  ;»old  by  C{^rroll^  and  placed  in  Culverweirs 
haodsi  the  property  vested  in  Halliwellf  an^  Ctdverwell 
h^d  tli^emas  his  sgeot;  and  if  nothing  bad  been  done 
by/hioi  to  vary  the  relation  in  whicli  Ctdverwell  stood 
with  him^  the  gopds  would  have  remained  his,  qnd  his 
aasi^ees  ;Wou1d  have  been  entitled  to  the  possession  of 
tbe^v  ^ut  on  th^  16th  of  March  it  was  found  that  the 
bill  was  bad,  and  Ctdverwell  made  application  for  fur- 
ther security.  In  what  character  was  that  application 
m^e  ?  In  the  first  instance,  acting  as  agent  for  the 
sdler,  he  stipulated  for  a  bill ;  when  it  was  found  that 
the  bill  would  probably  be  unproductive^  he  applied  for 
further  security ;  that  could  only  be  in  the  character  of 
a  person  acting  for  and  on  behalf  of  Carroll,  It  was 
not,  indeed,  by  virtue  of  any  prior  authority,  but  there 
are  cases  innumerable  establishing  that  the  subsequent 
ratification  of  an  act  done  by  an  agent  relates  back  to 
the  tin>e  when  it  was  done.  This  was  an  act  done  for 
the  benefit  of  CarroU:  it  was  an  act  that  could  not  pre^ 
judice,  but  might  be  beneficial  to  him  ;  and  the  pre^ 
sumption  is,  that  ,a  party  will  adopt  acts  done  for  his 
benefiu  Now,  the  order  by  Halliwell  to  CtdvenaoeU  to 
sell  the  goods  and  pay  Carroll^  was  given  on  the  16th  of 
March,  ami,  by  relation,  CarrolTs  adoption  would  make 

Gg  3  it 
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it  binding  from  that  time.  '■  At  tfcat  time  i/offiroeW  had 
power  to  give  the  cirdei',  ^nd'  if  the 'ddc^ion  is  to  be 
referred  to  ttiat  date,  -he  Inrf  rra  longec  nny  power  to 
revoke.  The  case  ot'StOffv.  /Vrt*ffl-is  ahogether  dif- 
ferent. There  the  order  was  given  by  a  principal  to  bis 
agent,  in  that  character  nloije^  he  might,  therefore,  at 
any  ridbsetiaent  time  control  thM  ajpency;  Here  Cidver^ 
v>dl  ttnd  Co.  were  not  agents  fdr  HallraxU  f»Ay,  but  for 
Cart(M  also.  It  has  been  ui-ged,  Ihatif  after  the  brder 
was  giten  the  goods  had  been  destroyed  by  fire,  the 
debt  to  "Carroll  would  have  remained,  but  that  is  the 
tiakk  with  respbct  to  every  debt  where  goodstipon  which 
there  Is  a  lien  for  it  are  accidentally  destfOy^d.  The 
debt  rftmains  although  the  lien  is  lost.  Hag  any  thing 
been  Sam  by  Carroll  to  reject  the  arrangement  made 
between  HallraxU  and  Culverwgtl?  It  appears  that  an 
attachment  was  issued  by  him,  but  what  became  of  it  ii 
not  stated.  That  proceeding  did  not  necessarily  re- 
pudiate the  benefit  of  HalliweWs  order.  Perhaps  Car- 
roll did  not  then  Icnow  of  the  order,  and  he  may  have 
abandoned  the  attachment  upon  being  informed  of  dit 
orderl  ^e  now  come  to  the  question,  "What  is  the  lefcal 
operation  of  the  transaction  of  the  14-th  of  Jub/,  when 
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these  reasons  I  thinly  that  HaUiweU  and  his  assignejcs  1828. 

were  boynd  by.t^e  t^rg^in  of  tjb^  J6th  of  March^  that  bjolet 

the  delivery  to  Carroll  yft^s  uof.  ^  good  ground  of  action,  against 

and,  cotosequently,  that  &,  nonsuit  must  be  entered.  ^ 

LiTZLEDALE  J.  I  aqi  entirely  of  the  same  opinion. 
After  the  goods  were  apld,  and  the  bill  delivered  in 
payment,  both  the  property  and  possession  were  out  of 
Carrollf  and  the  gopds  were  entirely  at  the  disposal  of 
Hallt'OfeU,  Odverwelli  hQweveXi  applied  to  HalliweU  for 
security.  In  whai  character  did  he  do  so?  He  sold 
th^  .gfCK>d$.;anfl  reiceiv,ed  the  bill  for  Carroll^  and  had 
npt))ing  >^j|;i4tev^r  to  do  with  it  on  hi^  own  account. 
HalliweU^  upon  his  application,  gave  the  letter  autho- 
rizi;;^  ^  sfde  of  the  gpods  and  the  application  of  the 
proc^^  to  the  payment  of  his  debt  to  Carroll.  It  is 
sai4  that  as  this  was  not  communicated  to  him,  and 
there  yras  no  evidence  of  his  having  rati^ed  the  act  of 
Culv^nsielli  he  is  to  be  treated  as  a  stranger,  and  cannot 
avail  himself  of  it  after  the  bankruptcy  pf  HqUiwelL 
These  matters  certainly  are  not  expressly  stated ;  |)ut  if 
the  Court,  from  the  facts  stated  in  the  special  case,  can 
reaaqnably  infer  that  there  was  such  ratification,  they 
ipay  give  judgment  accordingly.  Now  it  is  clear  that 
Carro(l  was  endeavouring  to  secure  himself  as  far  as 
posfible^  for  he  made  an  attachment,  and  it  is  but  rea- 
sonable to  suppose  that  he  would  ratify  any  act  done 
by  Qulvermell  for  his  benefit.  Then  as  to  the  second 
poinf,  the  facts  do  not  shew  a  wrongful  conversion. 
Thf  case  (differs  from  Solly  t.  Rathbone ;  there  the  fac- 
tory of  the  plaintiff  had  handed  over  the  gpods  to  the 
defendant  upon  some  arrangement  between  them,  and 
the  latter  had  actually  sold  them.    Here  the  goods  were 
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returned  ty  Carm,Bti6'hei^  fin  llie^abas  of  Cidvenxtt 
ahfl  Co;  at  the  tMS  Wfcferi'fllfe'  drt^nd  was  rrtade.  The 
rule' for'"eiiteHn^ '4'Aoiisnit  inUst,  ihtireroPe,  be  ab- 
solute. ■  ■"''       ■" "        ■''  ■'■' 

" '■  '     "■'  ■         Ettle  absolute. 


■Sw'AitfN  xtgainst  The  E^l  of  pAtMoTiri*  fetad 

"''  "■■ ■      ■  JenmbjcS.-         ■■   '■'  ■   '■'   ■'■  ■■ 

Wbw««l«id-  lo^ASEfifotf'Wi  excessive  diBtress.^     Plea,  iai*  guilty. 

weatupootiw  "I 'At! tba 'trhl  before- Graw^  J.,   at  tbe' l«t  'Sftiraig 

lOtf,  walked  aMtKeR'fa>r  <hrimaU,  it  «ppe«red  that  the  plaintiff  was 

•ndgnea  '  ttiBUit  ta  (be  Earl  of  Falmouth  of  a  wharf  called  Point 

diu  he  bad  dit-  Qp^t  ^t  tfad  yearly  rent  of  150/.,  where  he  c&iTicd  on 

good!  ijin^"  tbeibuiines*  of  a  denier  in  coals,  timber,  iron,  aod  other 

JJj^'^"^  tWngs.  MOn  the9th  ofcfOTiKory  there  was  an  arrcar  of 

and  that  nnleu  rMt)iMl<»lntinir -to  262/.  10s.  due  to  the  eOrL  imd  on 
IIm  not  «a*  ° 

pud,  (V  Ilia  thac'dayitbe  stberid^feiidanC  (clerk  to  tbeearl'B  ottoroey) 
gocNb  replnicd  ,  ' 

within  fiTa  w^Dt^O)  tHeplaJBtiffV  premises  and  inqilired  of  his  olcrk 

wouldbaap-      Whabsvittho'^ldintiS'.wfisthere.     He  was  «ii^eied<to 

SSj^dthea     ti«i«wfeAi»di  and  ihenaaid,  ''Mr-C,  Lotd  f oAncnUI'a 
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thereunto  belonging,  sitaatfe;^  iyi^g*  &nd  being  in  the 
parish  of  Feock^  in  th^.coiwty  q£ComwaUj  which  you 
now  hold  of  him  at  the  jegrlj  r^t  of  .150/^  the  follow- 
ing goods  and  chattels,  to  wit,  a  quantity  of  coals  now 
lying  in  hei^  on  Poifii  Quay  aforesaid,  a  quantity  of 
date  ditto,  a  quantity  of  balk  ditto.  All  which  goods 
and  chattels  I  have  left  on  the  said  premises,  and  have 
distrained  the  same  for  the  recovery  of  the  sum  of 
2621^.2:05.:  due  to  him^ati  .CirisUMs  last,  for  xent  and 
arrears  of  rent  of  the  said  prepaiies.  And  you  are  fiir-' 
ther  to  take  notice,  that  unless  you  pay  the  said  rent  and 
arMan  sodne^  together  with  the  costs  and  charges  o( 
this  4istrefi6,  of  cause  the  said  goods  and  chattels  Ao  be 
dttlj  hqplevied  within  fife  d^yt  from  the  deli^ry  hereof 
the  name  will  be  appraised  and  sold  according,  to  iAV*- 
Dated  9tb  Jatmary  1827/'  Defendant  Jimiiifigs  ami 
the  steward  then  went  away,  and  did  not  leave  any  per** 
ton -in  possession  of  the  goods  seised^  which,  were  wsxtHk 
more  than  lOOO/L  On  the  12th  of  Joiv/^zir^tbe  plaintiff 
reqnested  that  some  ImndbiUs  whieb  hadi  been  prepaoed 
to  grre  notice  of  a  sale  of  thedisttas^^  might  'Jiattbtt 
pnbKshed;  this  was  consented  to,)'end i<|ie>afteevrapda 
paid  the  arreors.  All  the  goods  on  the  wharf  liaving 
been  seized,  the  plaintiff  was  prevented  froBi  •camrying 
on>^his  business  &)r  several  days.  Upon  these  ikcts^  it 
wael  dmtended  for  the  defendants,  that  the  mere  walking 
round  the  premises^  without  marking  or  «ven  . touching 
the  goods,  or  leaving  any  person  there  to  keep  posses^ 
aion,  did  not  amount  to  a  seizure,  and  that,  consequently, 
the  action  was  not  maintainable.  The  learned  Judge 
overruled  the  obgectioD^  and  left  the  case  to  the  jury^ 
who  found  a  verdict  for  the  plaintiff  with  40/.  damages. 
In'  Eastet^  term  a  rule  nisi  for  a  new  trial  was  obtained, 

on 


1828. 

SwAKir 

againM 

The  Earl  of 
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on  the  grounds  ^t DO  seizure  va$,,in  fact  proved,  and 
Uuit  the  damages  wece.iexceasi^wi].  «tid  ,now  the  Court 
called  upon 

■SoUeU  to  kupporC  the  rule  t>n  the  limt  ground*  The 
geodt  were  not  fdaced  in  the  cuiktody  ^f  the  Uw  by  that 
which  was  done  by  the  defendant  Jemings  and  X>prd 
Falmouth's  steward.  They  merely  walked  round  the 
premicest  bat  did  not  touch  the  gooda,  and  tjiev  went 
awaT"  without  leaving  any  person  in  posHtnoD.'  The 
plaintiff  might,  therefore^  have  disposed  of  the  gpo^  at 
saytiine^'and  if  be  abstained  from  doin^  so  uoder^ 
mist^Len '  notion  that  Uiey  were  iu'  the  custody  of  tb#  law^ 
thai  does  not  give  him  a  right  of  acUon.  If  by  iQed-> 
dUng  with'  the  goods  he  would  have  become  liable  to 
any  legal  proceeding,  it  must  have  been  aa  Sac  a  resoous 
OF  pound  breach.  To  the  former  a  party  is  liable  only 
where  the  goods  are  wrongfully  taken  out  of  the  posses- 
sion of  the  party  distraining  before  they  are  iiupoondedf 
and  they  must  be  taken  out  of  bis  manual  possession^ 
Fits.  N.  B.  102.  (F.),  Dod  v.  Mother  (a),  where  it  was 
beU,  that  the  distrainer  having  quitted  possession,  a  re- 
taking of  the  goods  by  the  tenant  was  not  a  xeacous. 
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Court  held,  that  the  sale  was  altogether  void,  and^  1828. 
therefore,  gave  no  right  of  action  to  the  tenant.  So  I^IT* 
here,  if  there  was  no  valid  seizure,  there  is  no  cause  of       ogamMt 

'  The  E«tl  of 

action.     At  all  events  the  damages  were  excessive,  as  no     VAutmna. 
actual  loss  was  proved^     (Upon  a  suggestion  from  the 
Court,  the  plaintiff's  counsel  consented  that  the  damages 
should  be  reduced  to  20i.) 

BayItET  J.  This  is  not  a  question  between  the  land- 
lord  and  a  third  person,  but  between  him  and  his  tenant  4 
and  the  points  to  be  considered  are,  whether^  as  between 
them,  there  ever  was  a  seizure^  and  whether  there  was 
such  an  abandonment  of  the  distress  by  the  landlord  as 
could  have  deprrved  him  of  the  right  to  treat  the  tenant 
as  a'wrong'^oer,  had  he  taken  away  the  goods.  The 
agents  of  Lord  Falmouth  went  upon  die  premises  for  the 
purpose  of  distraining,  and  aftervi'ards  sent  written 
BOtioe  of  what  they  had  been  doing.  That  is  evidence 
against  the  landlord  that  they  had  actually  made  a  dis- 
tress. Then,  was  the  distress  abandoned  ?  If  it  was^ 
BO  doubt  the  possession  re*vested  in  the  tenant  The 
statute  11  G.  2.  c.  19.  s,  10.  enables  the  landlord  to  <^im* 
pound,  or  otherwise  secure  upon  the  premises, "  good» 
that  have  been  distrained.  Then  look  at  the  notice 
delivered  by  Jennings.  He  says  that  the  goods  have 
be^i  distrained,  and  unless  they  are  replevied,  or  the 
rent  paid  within  five  <lays,  they  will  be  appraised  and 
aold.  That  does  not  indicate  any  intention  to  abandon 
the  distress,  but  to  leave  the  goods  on  the  premises  4n 
the  custody  of  the  law.  The  case  of  Dod  v.  Monger 
mast  be  considered  with  reference  to  the  state  of  the  laar^ 
at  the  time  when  it  occurred.     The  landlord,  then,  had 

no 


agthut 
TtM-Bnlof 
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BO  right  to  keep  the  eoods  on  the  premises;  if,  there- 
fore, he  quitted  possession  of  the|  goods  whilst  they  re- 
mqined  on  the  premises,  that  was  an  abandonment  of 
the  distress;  hut  the  mere  leaving  of  the  goods  in  • 
place  where  he  has  a  right  to  keep  tbeqi,  without  any- 
tiling  to  indicate  an  intention  to  abandon  the  distress, 
cannot  operate  as  an  abandonment.  It  would  be  vei^ 
hard  upon  the  tenant  if  this  were  otherwise,  for  then,  in 
al)  cafes  of  distress  by  ■  the  iandlord,  upon  premises 
where  a  man  cannot  reipainjii  possession,,  ^e  must  im- 
mediately remove  the  goods.  In  the  present  case,  it 
oMld  not  be  e^^clcd  that  the  landJord's  ag«ut  ot  lier- 
viutt  should  remain  all  night  upra>  the  v^arf;  tod  if  that 
hud  been  necessary  inordei^  to  retain  posBessioni  the 
goods  must  have  been  corned  elsewhere,  which  would 
have  produced  a  very  serious  injury  to  the  teneot. 

''HolkovdJ.  The  tenant^  by  askinf;  indulgence,  re' 
(Mgnitwd  that  which  bad  been  done  as  an  aot  of  seizure 
and'was  not  unlike  some  cases  of  arrest  whbre.  the 
ptmif  submits  to  it  without  a  corporal  touch  by  die 
bailiffi        '■■  >  ,, 
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he  neglected  to  give  reasonable  notice  of  it.     The  rule        1828. 
for  a  new  trial  must,  therefore^  be  discharged. 


Rule  discharged.     _«#ii^<< 

■J- 


TbeEsrlof 
FAUfomru. 


ErsHneimd  Coieriige  were  id  iiave  opposed  the  rule. 


I .  ■  I   -1 


Elsmore  against  The  Inhabitants  of  the 
Hundred  of  St.  BrUveLls. 

^rmS  was  jm  action  on  the  statute  9  G.  1.  c.  22.  s.  ?.»  a  buUding  in. 
brcH^t  by  the  plaintiff  to  recover  a  sadsfiiction  for  ^^^^^ 
the  damage  sustained  by  him  by  reason  of  the  wilfuli  J^^^u"?" 
malicioii& 'and  felonious  setting  fire  to  his  house,  out*  ^hichbadnot 

°  been  completed 

house,  or  barn.     Pieai  not  guilty.     At  the  trial  before  orinbabited, 

and  in  wbich 

Park  J.,  at  the  Spring  assizes  for  the  county  of  GUm-  the  owner  had 

deposited  straw 

cesieTj  IS^Qy  it  appeared  that  the  building  of  the  plaintiff  and  agricultural 


which  had  been  destroyed  by  fire  was  in  an  unfinished  Heid^t  tc 
state.    It  contained  five  rooms,  viz.,  6  kitchen  and  pan-  outh^I^o 


to 

9 

or 


lour,  two  rooms  on  the  first  floor,  and  one  room  on^  ''•^  I^**""  *J* 

'  '  meaning  of  the 

that  floor;  it  had  a  stone  staircase,  and  all  the  window-  *^'*  ^  (?.  i. 

c.  22.  i.  7.  so 

firames  were  fixed  in,  and  one  was  glazed.     Upon  these  <»  to  entitle  the 

s     •tv%  11  owner  to  main- 

fiicts  it  was  contended,  that  the  plaintiff  could  not  re-  tain  an  action 
cover,  because  the  building  was  not  a  house,  outhouse,  hundred  for  an 
or  bam,  within  the  meaning  of  the  statute  9  G.  1 .  c.  22.  by  uL*"^^n- 
The  learned  Judge  reserved  the  point,  and  a  verdict  was  J^JJcJ^,**,!^ 
found  for  the  plaintiff,  with  liberty  to  the  defendant  to  ^°«  ^"  ^  **>• 

*  •'  same. 

move  to  enter  a  nonsuit. 


Russell  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  for 
that  purpose.  In  moving  for  the  rule  he  urged,  that 
by  the  9  G.  1 .  c.  22.  s.  7.  a  party  was  entided  to  recover 
against  the  hundred  satisfaction  for  damage  sustained  by 

the 


TtM  illballlt- 

■oWOf 

St.  Bsunuu. 
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the  setting  fire  to  bis'  htmse,  barn,  or  oathotne,  which  ^all 
be  committed  or  done  by  any  offender  against  that  act. 
The  setting  fire  to,  therefore,  mast  be  an  offence  against 
that  act.  The  words  of  that  act  (as  far  as  respects  the 
offence  of  bnming]  are,  "ifany  person  shall  set  fire  to  any 
house,  barn,  or  outhouse^  he  shall  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy."  Now  a  house  intended 
for  a  dwelling-house,  but  which  has  not  been  completed, 
and  which  has  never  been  inhabited,  is  not  ahonse  within 
the  meaning  of  the  legislature.  The  statute  does  not 
alter  the  nature  of  the  crime  (as  it  existed  before],  or 
make  any  new  offence,  but  excludes  the  principal'  from 
clergy  more  clearly  than  he  was  before,  Nortf^s  case  (a), 
Breem^s  case  (b).  Then  would  the  maliciously  and 
voluntarily  burning  of  a  house  intended  to  be  in- 
habited, but  which  has  never  been  Inhabited,  be  an 
offence  at  common  law,  with  respect  to  which  arson  may 
be  committed.  Lord  Hale,  in  his  Pleas  of  the  Crown, 
tit.  .iJrso^i,  c.  49.  p.  567;  speaking  of  the  word  hotae, 
says,  "  This  extendeth,  not  only  to  the  very  iaelling- 
house,  hat  to  all  outhouses  which  are  parcel  thereof, 
thoii^  not  contiguous  to  it,  nor  under  the  same  roof  as 
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safi{a)j  and  lUa:  y.JFuUa{b)  establish  clearly  that  the        1828. 
offence  of  burglary  could  not  have  been  committed       "^~— 
in   respect    of  a    house    intended    to    be    inhabited,        ogamMt 
but  which  had  not  been  inhabited*     Secondly,  this  is        uamof 
not  an  outhouse,  because  it  ia  not  parcel  of  a  dwel-       Bmathm. 
ling-house.     Hiles  v.  The  Hundred  of  Shrewsbury  {c)^ 
which  was  an  action  against  the  hundred  for  damage 
sustained  by  the  maliciously  setting  on  fire  of  an  outhouse, 
shews  that  the  building  burnt  must  be  proved  to  have 
been  in  some  degree  connected  with  the  dwelling-bouse 
<to  make  it  parcel  thereof,  and  that  it  must  be  such  an 
outhoiise  in  respect  of  which  arson  may  be  committed 
at  common  law.     Thirdly,  this  was  not  a  barn  in  the 
ordinary  acceptation  of  that  term.     It  was  not  intended 
to  be  used  for  the  purpose  for  which  a  barn  is  used, 
nor  was  it  constructed  in  tliat  mode  in  which  a  barn  is 
usually  constructed.  '^ 

Talfburd  now  shewed  cause.  It  must  be  conoeded^ 
that  the  building  was  not  a  house  or  outhouse  within 
the  meaning  of  the  statute;  for  it  must  undoubtedly  be  a 
bouse  or  outhouse  in  respect  of  which  burglary  may 
have  been  committed.  The  authorities  establish  that, 
a  house  built  for  the  purpose  of  being  used  as  a  dweU^ 
ing-house,  but  which  has  never  been  used  as  suchi  is 
not  a  house  in  respect  of  which  burglary  can  be  oomr 
initted*  In  Fulier^s  case,  the  house  was  a  new  one, 
and  finished  all  but  the  painting  and  glaring;  a  work- 
man, who  was  employed  by  the  owner,  slept  in  it  for 
the  purpose  of  protecting  it;  but  no  part  of  the  owner's 
fiunily  or  servants  had  yet  taken  possession  of  it*     This 

(n)   1  Leach,  C  L.  222,  n.  (6)  2  Leach,  C.  i.  893. 

(c)  S  East,  457. 
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was  rtried  not  to  faeaidwdlin^ltouie.  But  the  decision 
shtvn  tbst  it  is  noltbeiatended  punpow  for  which  a  house 
i9.>lHiilu  or  the  mode  of  its  construction,  which  makes  it 
a  dwelling-house,  but  the  tact  of  its  being  inhabited. 
NtHK,  ito  ai^Iy  that  [Mioot|rio'  to  this  case,  the  building 
woe '  intended  to  be  a  dwalUog-hoiae,  but  it  had 
bcMi  applied  to  tbon  pwpoasttowhiohalNuiiitiuaallj 
applied.  Aa  the  actual  user  ofAbuildiog  for  inbAitoncy 
i».«M  instance  nakea  it  a/dw^UiD^bouai^  ae.th»Dser 
of'-tUs  buiiding,  for  the  parpote  of  depostiing-in  it  hay 
apd-dntn  (whieb  is  the  purpose  for  which  n^nm  u  wed)^ 
BlaJaw.dliBajbam.  ,      - 

t  AifMU  Segt.  cootri.  lliis  building  clearly -was  not 
a  htm  within  the  uwal  meansig  of  that  term.  Bex  r. 
Jii4d(a\  shews  that  the  matter  in  rei^>ect  of  which  the 
ofienoe  13  committedi  must  come  within  the,  ordinary 
and ,  QrtaUiabed  meaning  of  the  words  used  in  the 
statatck  -^Thcxe  the  defendant  had  been  committett  for 
setting  fire  to  s  parcel  of  imtiraiiei  wiiest;  and  the 
Court  wc^  ofapinioDt  that  as  the  statute  bid  otilf  made 
it4(lot9'&iaet£7etoa  cod,  attrm,  or  tiack  ti{ cora,  the 
t  did  not  charge  the  defaidant  with  a  felooyr  and 
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P.C.  C.49.  p.  59.,   Bex  t.  Iknnumm{A\  a&d  Bex  v.        1828. 
WifUer  (i),  shew  that  xhm  statute  Im^  bea  m>  oonstrttecL 

Batley.  J;  This  wtts  iin  actioo  iBgainst  the  inhabit* 
ants  of:  the  hundred  ^w  •■  the  •  9  Cf.  1.  c.  92.,  brought  to 
recover  m  sotisftctioa  &ir>  the'daonaga  aastained  by  tha 
8ettiag4h«>lo  ahoua^  authMsa^  ^rbariu  The  questian 
is,  wbathar  the-  building 'i»hicb  was  set  fire  to  ooasea 
withift  ih6:<de8enptioti'  of  a  b^ose^  outbouie^  <or  biriu 
It  appearad'to  have  beea  built  for  the  purpose  of  being 
used  as  a  dwelling-house,  but  it  was  in  an  iwfinisbad 
state,  and  never  was  inhabited.  It  was  conceded  in 
argniaa!m,'that  it  was  not  a  house  within  the  tneafiiogof 
the  statute^  G.  I.  ^  29.  It  has  been  decided  that  that' 
statntS'does  not  atter  the  nature  of  the  crimen  or  make 
any  new  ofience,  but  merely  excludes  the  principal  from 
clergy  mdre  clearly  than  he  was  befi>re.  There  cannot 
be  any  doubt  that  the  building  in  tlus  case  was  not  a 
bouse  iit  respect  of  which  burglary  o«  arson  oould  be 
committsd.  It  was  a  house  intended  fin* .  residence,  but 
it  was  not  inhabited.  It  was  not,  therdbre,  a  dweliing- 
house,  though  it  was  intended  to  be  one.  It  was  not  an 
onthoase^  because  it  was  not  parcel  of  a  dwelling4ioiise» 
But  it  wasoontended  that  it  was  a  bam,  bscaase it  had 
been  used  for  those  purposes  for  whi<^  a  bam  is  used. 
The  boilding  had  three  stories,  chimneys,  a  staircase^  and 
windows.  The  plaintiff  had  deposited  in  it  a  quantity  of 
straw  and  agricultural  implements.  On  amsiderarioo, 
we  are  of  opinion,  that  this  building  was  not  a  barn 

(o)  I  L^ck,  a  C.  81.  (6)  1  Bum,  i  R,  S95. 

Vol.  VIII.  H  h  within 
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wilbin  th«;nie^u^\qf  1^  'VfHtl,,B»,ft,isjUsed  in  thb 

^rhjcf}  *>lw|n  ^igl}^[|^«^^RP%d,„,T;hfl,fWli  of  the  9  G.  I. 
r6w<*ORr.*o=^.WlKi4WWpd}l>y  ^Vr*Va*ffg  «fff>house, 

'^l!tV  lOHM-  be,ppn6tj|we«l,Jrtrictlj'';  an<itffSO,.flflRSt>"NW>g  '^ 
•m^i^VK  f^.o^iuonr^^Hli  the.i)ujUUng,(:aii^ui9fd>Jtiy.  fire 
i%4htf.,«i^:na«.  not  A,.hau5*,,  outli9u^<.<;ir  Iwi-ii^within 
,^  ^aean(ng>.of  this -actiiof,  paTlBin^nt:,,iui^,,iB  this 

''Hpofi,thufca3s^  concurs. ,  TheTule  for  enterioigia  non- 
suit miHibtbereror^. be  mode  abeolutcd       ,    .;  .  .': 

i'    .,-       '    ,1     :  ,      I  .„     ..  B,ulft,KUsoIute. 


>VT()Q  KnNO'i(^aitt£/'Ttie  Iit]iebitaQtjt'>of 
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Jm  years,  bouifid  bythe  said  inSWM^^  Sb/ite/ff,  by  the       IS&8. 
name   df  JSttqjft  'SdlkM^'- atf  -ttjip#ertfi6s  to    IWBtom     ^^l^ 
Wrighiy  a  chhniidj^sw^6^^1»i«a<}t^  the  ^  ^f^^^ 
denturfe:  «  Thrsilttdettttiyfe/^fai94»'iftteislday  of  J^^     ^3^ 
in  thef  ffarty-fotrrth  ^i?a^' dP'th^  ivi^ii  oFbtf*  Wf&rApi 
lord  G^di$:«f  the  Thiril,  Adi^WHik^^Tbotms  SaUkOii  bf 

Joseph  SoBtelSj  his  s^-l^df  'ffi^bni'  )^i^ 'ttM  |Pl9lHAn 
Wright,  6Hhet&whship6fHtp^xiiill,'c]Amn^ 
of  tb^  ^Mh^i"  pa«t  *  witbi^^etb  ^b«  the  iB.mM^h 
Sdlkeld  bMh  of  hi^  owtl  fre^  ivSf^  and  ^Cb  th«  <lbhs(dit 
of  hispid  &thef^  put  and  bodnd  hithsdf  ap]^i^eiP«ti6^'to 
and  with'  the  MA  mUiark  JVii£kt'i'hnA  wHh  'hhft,  atft^r 
the  nttanner  of  an  appreMice^  to  dwell,  teAi^y'iiM 
serve  frvMn  the  day  of  the  date  heteof,  for,'  do^lA^,  lind 
unUl  the  term  of  seven 'years  thence  next  foltotKhg'be 
fully  completed  and  ended;  during  all  which  term  the 
said  apprentice  his  said  master  well  and  faithfully  shall 
serve,  his  secrets  shall  keep,  &c.  in  the  usual  form. 
And  the  said  William  Wright,  the  master,  in  consider- 
ation oftsucb  service .  so' to  be  done /flod  pekrfbrmed, 
doth  for  himself,  his  execators^  ;&c.  covenant,  promise, 
and  grant  by  these  presents,  to  and  with  the  said  Joseph 
SaUcdd,  the  apprentice,  thdt  \\t\he9AA  Wmia^  VMg^t, 
his  necutors,  &c.  shall  and  will  teacb,  ld^n;'-tod  in- 
form bim,  the  said  apprentice,  6v  cause  hith  tb'  bfe 
taught,  learned,  and  informed  in  the  art,  ttfitde,  or  my^ 
tery  of  a  chimney-sweeper,  which  the  ^id  master  noW 
useth,' after  the  best  mannet  of  bnoWtedge  that  he  or 
they  may  or  can,  with  all  circutnstahces  thereunto  be* 
longing.  And  also  shall  find  and  provide  to  and  for 
the  said  apprentice  sufficient  and'enoagb  of  nUeat,  drink, 
washing,  lodging,  and  clothes,  fit  and  convenient  for 

H  h  2  such 
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1828.  such  an  apprentice,     lii  case   of  the   master's  death 

^'„''"  within  the  said' term,  the  apprentice  is  to  toe  at  liberty, 

atehat-  <  and  choose  a  master  for  hiniself.     And  for  the  true  per- 

Ttw  Ti^till  J, 

■DM  of  fotmance  of  all  and  singular  the  covenants  and  agree- 


HiF«wau> 


ments  aforesaid,  each  of  the  parties  aforesaid  doth  bind 
himself  unto  the  other  firmly  by  these  presents.  In 
witness  whereof,  the  parties  above  named  to  these  pre- 
sent indentures  interchangeably  have  set  tJieTrliands 
and  seals  the  day  and  year  above  written,"  The  pauper's 
husband,  Joseph  Miller,  so  bound  by  the  said  indenture 
under  the  name  of  Joseph  Salkeld,  served  under  it  as  an 
apprentice  to  the  said  WiUiam  Wright,  during  the  tim* 
specified  in  the  same  indenture,  in  the  township  of 
Hipswell,  where  he  resided  during  the  same  period: 
And  the  court  of  quarter  sessions  was  of  opinion  that 
he  thereby  gained  a  settlement  in  that  township. 

Patteson  in  support  of  the  order  of  sessions.  The 
question  is,  Whether  the  binding  of  the  pauper's  bu9> 
band  was  made  void  by  the  28  Gf.  3.  c.  48.  The  first 
section  of  that  statute  clearly  applies  to  parish  'iappren- 
tJdes  alone,  it  prescribes  a  form  for  the  indenture,  and 
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taining,  or  keeping  of  any  boy  or  boys  as  or  in  the  1828. 
nature  of  an  apprentice  or  apprentices,  or  servant  or 
servants  employed  in  the  capacity^  of  a  climbing-boy  or  against 
chimney-sweeper,  who  shall  be  under  the  age  of  eight  oaii  of 
years  as  aforesaid,  than  is  by  this  act  limited,  ordained, 
and  appointed,  sh^ll  be  absolutely,  void  in  the  law  to  all 
intents  and  purposes."  That,  as  it  is  printed,  is  un- 
intelligible^ probably  the  word  *'  otherwise"  ought  to 
be  inserted  before  than ;  but  still  it  must  be  construed 
with  reference  to  the  first  section,  which  applies  to 
parish  apprentices  only,  for  various  parts  of  the  statute 
9ontemplate  other  bindings  as  valid  besides  those  speci- 
fied. [^BayUy  J.  What  is  the  title  of  the  act  ?J  "  An 
act  for  the  better  regulation  of  chimney-sweepers  and 
their  apprentices,"  certainly  general  in  its  terms,  and 
some  parts  of  the  act  apply  to  all  apprentices  to  sweeps. 
Thus,  section  6.  gives  a  general  power  to  justices  to 
bear  and  determine  complaints  between  the  masters  and 
apprentices.  Supposing  this  binding  not  to  be  within 
the  statute,  it  cannot  be  objected  to  on  the  ground  that 
the  apprentice  was  only  five  years  old  at  the  time  of  the 
binding.  There  is  not  any  authority  upon  this  subject, 
but  in  Bro.  Ab}\  Labourers,  pi.  46.  it  appears  to  have 
been  considered  that  five  years  of  age  was  the  limit 
.below  which  children  could  not  be  employed  as  ser- 
vants. But  supposing  the  statute  does  apply,  still  the 
indenture  was  not  void,  but  voidable  only,  Bex  v.  Stn 
Nicholas^  Ipswich  (a),  and  the  service  having  been  per* 
forn^ed  under  it,  a  settlement  was  gained. 

AldersoTiy  contra,  was  stopped  by  the  Court. 

(a)  Burr.S.  C  91. 

H  h  3  Bavley 
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IBM.  BatixtJ...  Xb^Utie  of, the  /^taL  esG.S.  <:.  48.  is 

geBoral,  ',t;For,tfeftliwtt((rii^(iri(Hi*^,eli«BBey-^wecpers 
aod  ,tbeic4qipCBMif^''  w^;(b»  F9aiti^)ifii  "That  the 
Uwa  in  ;bftkiJt.|ii(ipwtingi,jn#«t«i»JWdi,a»pr«oti«B  ere 
ao|^  ssfficieBt  :tiQ>  pFfttcM:^iCQti9licate(l  misann  to 
*J^,,b«iyB  en$)li)y$(lii(i(cli^t)Uis.wi(l'ClMB«Bg  chim- 
Q«f4  ftrarUAbiei",  TfcfliiibeificBlifiWju»' give*  tiw,  parish 
officara ,  porror  to  biodi.iwdef  .pstlajit'cirownttanGes. 
The  wcwd;  sectHMlf^aoUws.s'cegulatioD  applicable  to 
ptcifh  ^iprestieAs- '  Tbe  Hmd  ^aots,  thnt  a  particular 
fova\(Of-  tfideatare  sbfjl^be  adopted,  and  ^u  form  is 
eqwjlyi  applicable)  wfaetherthe  binding  is  fay  (he  parish 
officeni  odtbe  parsttts.of  tbe.cbild.  It  is  no^  however, 
necessary  to  decide  whether  those  claoKes  apply  to  all 
bindings,  because  the  fourtli  end  some  other  sections 
clearly  extend  to.  cases  of  bindings  by  parish  offi- 
cers OF  parents,  and  reach  all  bindings  or  bargains  of 
apprenticeship  or  service.  The  fourth  section  b^ns 
by  enacting,  that  all  indentures,  &c.  for  binding  any 
boy  undev  eight  years  of  age  as  an  appreatice  to  a 
chimney-sweeper,  '*  than  is  by  this  act  limited,"  shall 
be-nnd  ia  "the  low  to  ell  intents  and  pirpoees.'  Tbe 
words  "  than  is  by  this  act  limited,"  are  not  sensible; 
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said  contrary^  ioHie  tenor  Und"  tmb  na^sftiin^  of  this  act,        1 888. 
and  befag'  t^'^fbtcW  4hWri*fP  Ife  i|M*fet«*et  hientioned,     J""r" 

^  '       TIfeKrva 

shall  9oft(t\t  and  pflV  ^fot'  eV^y  kf^Msh  eMisitekAe^or  s^rrfant  so       <««^>i^ 

Tlwloltabit. 

by  him  iyt  h^iilktLd^^iAif&'^8^Jhii^%h^  hot  ^if^fdeding;  1<M^,  .nu  of 
nor  lessf  than  5/i^ ''  Stttfit  l^>  ^said  th^li  v^M  li^^o^etimes 
comtruBd'vbidabl^kndi9hiit^ih^pt^^  isitotrodte^ 
for  the  behefitof  tf^f^ttrtieis^ttidy^  ^tidi^  constrMtidn  may 
be  HgKt^^but  wb«i%1r4s  kiii^u^<foF|)ublic  puipos^si, 
al!d'<«d^ 'ptMect?  thb^%bb''«i^6'lfltopabl<^  i}^'ft^ecAtkg 
themii^Ht^,*  k  ihoQW^Peb^M  ic^'^full  ^ibfce  tfM*  eiBlect. 
H^^'f '  thvnk  it  woUMsbe  contrMr^to  the  spirit^  of  the 
act  te^Jocfifisid^r  tbe>iM<6ht<fr^  "vdidthl&onlf.  Tht  wa- 
aeqaeikee^is,'  that  l^b  settlement  nv^  gained  ai^d^f  hi  ■'■' 

-      '  \ 

!LfttLE0A3:.E  J.  toneurred.     •  .      .rr>.ri  .i 

i'-^  •»'  Order  of  tession^ quashed. 

■  'nt  /j't .   •        '  ■        -./■■■''■  •  •  •  1 .  ■  •  ■•  , 

■i '    I    I  :  .'■  .■•■'■••  .        .  !   .  .  '       iLi  • '  )'..'».;  I   » 

CoRWrtw  and  Another  j^aiVm*  Joil»  Skarr^e. 

A  SSUMPSiT  far. use  and  occupation*  uf  Iea»  geseral  ji.  being  tenant 

^ksiie.  /At  the  trial  before  JLiVtififi/i^iJ^    at :  the  under  an  in. 
Spring  assises  for  the  county  ^[  •CdmfaiUy^l€28,  the  granted  by  Jl^a 
plaiiicifi,  in  order  to  prove  that  the  defendant  held:  the  ^^^ofuir 
premises  as  tenant  to  tbcm,  put  in  the  foUowing  docu-  ^"'^*'^.^*°" 
meat,  mned  by  the  defendant,  and  bearing  date  the  1^^'*^^'*','^* 
Slst cdjunuaroj  1826^  as  an  acknowledgment  by  him  of  the  following 

instrument :  — 

thatcfect:  :^'  I  do  hereby  attorn,  and  become  the  tenant  "  i  hereby  at- 
torn, and  be- 
oome  the  lenMit  to  C  and  D.,  two  of  the  MquestfRfors  D%med  m  the  writ  of  sequestration 
issued  in  the  said  suit  in  Chancery,  and  to  hold  the  same  for  sucli  time  and  on  such  condi- 
tions wi  \nAf\34  'subsequently  tigreed  upon  :*'  'Held^  libat  this  was  on  agreement  to  become 
tenant,  and  required  a  stamp  :.  Held,  secondly,  that  the  defendant  not  haring  received  pot- 
•esiion  of  the  premises  from  di  and  />.,  mfght  dispute  their  title,  and  that  the  lease  not 
being  prured  to  have  been  i urrendereds  was  an  answer  to  the  action. 

Hh  4  of 
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1828.  of  a  certiun  estate  and  premises  called  Gotddst  and  also 
of  certain  closes  of  land,  and  orchard,  and  premises, 
called  Cleave  and  fVesiawayf  situate  in  Staverlon,  in  tbe 
county  o{  Devon,  to  James  Cornish  and  Frederick  Angela 
two  of  tbe  sequestrators  named  in  a  certain  writ  of  se- 
questration issued  in  a  certain  cause  now  pending  in 
the  Court  of  Chancer}',  between  Richard  MarsiaU, 
George  Drake,  and  y^en  Braame,  plaintifi^  and  Men 
Searell,  defendant,  and  to  hold  the  same  tor  such  time, 
and  on  such  condiUons,  as  ma;  be  subsequently  agreed 
on  between  me  and  the  sequestrators  aforesaid."  It  was 
objected  by  the  defendant's  counsel  that  this  document 
amounted  to  an  agreement,  and  required  a  stamp;  and 
even  assuming  that  it  was  a  mere  acknowledgment  by 
the  defendant  that  he  had  become  tenant  to  the  plaintiffs, 
they  as  sequestrators  having  no  legal  estate  in  the  premises 
could  not  maintain  this  action.  The  learned  Judge  re- 
served thepoint.  Theplaintiflsthen  called  a  witness,  who 
stated  that  he,  on  the  part  of  the  plund^  had,  in  May 
1826,  applied  to  the  defendant  for  payment  of  rent,  but 
the  latter  refused  to  pay,  and  in  fact  never  had  paid  rent 
to  the  plaintiffs.  The  defendant  then  put  in  an  indenture 
of  lease,  dated  in  Jime  1616,  whereby  ,1lli-Ji  Searell,  the 


9ulinu 
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original  landlord.    Here  U)^  .p^fQPlGs  were  strapgers,       1828. 
and  bad  no  legsi  iitle  to  tJb^  lao^.or  to  receive  the  rent.       r"""" 

.  COENWH 

The  jury  found  for  tlie  plainti&».  apd  tjbat  there  was  m      ^t^^ 
application  for  reni  in  Muj^  i8g6..   A  wIq  .nisi,  for 
enterii^  a  nonsuit  having  l^een. obtained  by  Wilde, S^x^U 
in  last  JBa^/^r  term,        .  i      .  . 

Merewether  Seij t.  andiB.i3ay^ now  shewed  (^use^  Tl^e 
instrument  in  question  wasia  mere  acknowledgment  oC  a 
tenanqr  subsisting  between  the  defendant  and  the  pl.ai.9- 
tiffi^and  not  an  agreement.  Even  if  it  was  an.agrecpfi^t, 
it  was  only  used  to  prove  an  admission  of  a  tien^cy^.f^d 
not  as  an  agreement.  It  is  clear  that  for  qoUat^r^,  p^r- 
poses  an  unstamped  instrument  may  be  used,  Gr.etf,  y. 
Smith  (a),  Watkins  v.  Hewlett  (fi).  In  Drant  v,  Bf^9wn(f) 
a  proposal  in  writing  to  let  land  was  accepted  by  parf^ : 
it  was  held  that  the  proposal  itself  was  admissible  in  eyi- 
dence  without  a  stamp.  So  here  the  attorpi^ent^^^y  J)e 
considered  as  a  mere  proposal  by  the,  temupt  to.  take  ^be 
land,  which  was  afterwards  accepted  by  .p^jrol  l^y  the 
plaintilfi.  And  although  the  jury.  have,  fys^^  M^^t 
there  was  no  application  for  reitt  in  Moy.  1B2Q^  the 
bringing  of  this  action  was  evidence  tp  shew  that  (be 
plaintiffs  accepted  the  proposal. .  Then,  as  to  the  lease, 
there  was  evidence  to  shew  that  at  the  tiqfe  wji^en  the 
defendant  attorned,  the  lease  was  not  a  subsisting  lease, 
for  the  defendant  undertook  by  this  instrum^t  to  hold 
the  prembes  for  such  term  and  upon  such  conditions  as 
the  plaintiffs  and  he  might  thereafter  agree  upon,  v  It 
must,  therefore,  be  presumed  that  the  lease  h^.d  been 
surrendered  by  act  and  operatipn.of  la>\% 

(a)   I  CamfiK  387.  (6)  1  Brod,  ^B,\,  (c)  SB.^C'  665. 

Bayley 
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Batlet  J.  I  think  that  the  pUintii&  are  not  entitled 
to  recover.  On  the  1st  of  January  1836,  the  defendant 
held  the  premises  in  question  under  a  lease  granted  by  bis 
&ther,  Allen  Searell,  against  whom  a  sequestratioD  issued 
out  of  Chancery.  The  plaintifis  -were  the  seqoestrators. 
The  defendant,  at  the  time  when  tliis  action  was  bronght, 
must  have  continued  to  hold  under  that  lease,  tintvas  it  bad 
been  put  an  end  to  by  actual  surrencler  by  deedj  Or  by  act 
and  operation  of  law.  Unless  there  was  evidence-to  thew 
that  that  lease  had  been  surrendered  or  put  an  end  to,  he 
was  liable  by  law  to  pay  the  rent  to  the  lessor  accordiitf;  to 
the  covenants  in  the  lease.  On  the  SI  st  of  Jamuay  I8S6, 
the  defendant  signed  the  instrument,  which  it  is  con- 
tended, is  an  attornment ;  but  which  appears  to  be  an 
agreement  or  baigain,  in  distinct  terms,  between  the  plain- 
t\Sa  and  the  defendant,  that  the  latter  should  become  the 
tenant  to  the  plaintiSs  as  sequestrators ;  and  if  it  be  an 
agreement,  then  it  clearly  required  a  stamp,  ^-the  latter 
part  of  the  instrument,  it  is  stipulated  that  the  defend- 
ant shall  hold  for  such  time,  and  on  such  conditions,  as 
the  parties  may  subsequently  agree  opon.  It  has  beeo 
insisted,  that  that  stipulation  was  evidence  to  go  to  the 
jury,    that   the   lease  was  not  at  that  time  a  subsisting 
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But  even  if  there  were  no  lease,  I  should  have  great        1828* 
di£5culty  in  saying  that  the  plaintifis  were  entided  to  ' 

maintain   diis  action.     The  instrament   describes   the        agemtt 
character  of  the  persons  to  whom  the  defendant  was  to 
become  tenant ;  they  are  stated  to  be  two  of  the  seques- 
trators.   As  sequestrators,  they  have  no  legal  right  to 
receive  the  rents.     It  has  been  said,  that  the  defendant, 
having  agreed  to  become  tenant  to  the  plaintiffs,  cannot 
dispute  their  title.     If  the  defendant  had  received  pos* 
session  from  them,  he  could  not  have  disputed  their  title. 
In  Rogers  v.  Pitcher  {a)^  and  Gravener  v.  WoodAouse{b), 
the  distinction  is  pointed  out  between  tiie  case  where  a 
person  has  actually  received  possession  from  one  who 
has  no   tide,  and  the  case  where  he  has  merely  at- 
torned, by  mistake,  to  one  who  has  no  title.     In  the 
former  case  the  tenant  cannot  (except  under  very  special 
circumstances)  dispute  the  tide;  in  the  latter  he  may. 
In  this  case  the  defendant  agreed  to  become  tenant  to 
the  plaintiffs   as   sequestrators.      They   may   have   an 
equitable  title  to  the  rent,  but  not  a  legal  one.     And 
as  it  appears  on  the  face  of  the  instrument,  which  the 
plaintiffs  rely  upon  in  support  of  their  claim,  that  they 
have  no  legal  right  to  receive  the  rent,  I  incline  to  think 
that,  independently  of  the  lease,  they  could  not  recover 
in  this  action.     It  is  unnecessary,  however,  to  decide  the 
case  on  that  ground.     I  am  of  opinion,  first,  that  the 
instrument  was  not  admsisible  in  evidence  for  want  of  a 
stamp ;  and,  secondly,  that  as  there  is  no  ground  for  in- 
ferring that  the  lease  was  put  an  end  to,  it  was  a  subsist- 
ing lease,  and  that  being  so,  the  father  of  the  defendant 
was  entided  at  law  to  receive  the  rent.     The  rule  for 
entering  a  nonsuit  must,  therefore,  be  made  absolute. 

(a)  6  TuunL  302.  (6)   1  Bin^,  58. 

HOLROYD 
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1828.  HoLROVD  J.     I   thick   tbis   action   cannot   be  8Ut>- 

~  ported.     Where  the   original  landlord  parts  with  his 

agaiiut  estate,  and  transfers  it  to  another,  and  the  tenant  con- 
sents to  hold  of  that  other,  the  tenant  is  said  to  att(»ii 
to  the  new  landlord.  The  attornment  is  the  act  of  the 
tenant's  putting  one  person  in  the  place  of  another  as 
bis  landlord.  The  tenant  who  bas  attorned,  continues 
to  hold  upon  the  same  terms  as  he  beld  of  his  former 
landlord.  But  here  the  agreement  is  for  a  new  tenancy, 
and  is  for  a  time,  and  upon  conditions  which  may  vary 
from  those  in  the  former  lease,  according  to  the  agree- 
ment of  the  parties.  I  think,  therefore,  that  this  in- 
strument was  an  agreement,  and  not  a  mere  oUorameotj 
and  required  a  stamp.  The  pkintifTs  are  described  in 
the  paper  which  they  have  given  in  evidence  as  seques- 
trators. As  such  they  have  no  legal  estate.  I  doulH, 
therefore,  whetber,  independently  of  tbe  lease,  they  could 
recover  for  the  occupation  of  the  premises  by  tbe  de- 
fendant. In  Frontin  v.  Small  {a),  a  person  was  em- 
powered l)y  warrant  of  attorney  to  execute  a  deed  for 
another:  and  it  was  held,  that  a  lease  importing  to  e 
made  by  tbe  lessor,  as  attorney  for  another,  was  void 
upon  the  face  of  it.     The  former  lease  is  at  all  evoits 
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defendant  should  become  tenant  to  the  plaintiffs,  who 
had  no  legal  estate  in  the  premises.  That  is  not  an 
attornment  I  think,  also,  the  lease  would  prevent 
the  plaintiffs  from  recovering  in  this  action.  The 
defendant,  by  setting  up  the  lease,  does  not  dis- 
pute the  title  of  the  person  by  whom  he  was  let  into 
possession,  or  of  any  person  claiming  under  him. 
Besides,  by  the  agreement,  the  defendant  does  not  re- 
cognize the  title  of  the  plaintiffs  as  individuals,  but  as 
sequestrators.  In  that  character  they  can  have  no  legal 
title  to  the  rent ;  at  all  events,  the  lease  being  an  exist-* 
ing  lease,  was  an  answer  to  the  action,  inasmuch  as  it 
thereby  appeared  that  the  tide  to  receive  the  rent  was  in 
a  third  person. 

Rule  absolute. 


1828. 

Cornish 

(gainst 

Sbarell. 


Phillips  against  Allan. 


DECLARATION  by  the  plaintiff,  as  drawer,  against  A  discharge  of 
HQ  insolvent 

the  defendant,  as  acceptor  of  a  bill  of  exchange  for  debtor  upon  a 
103/.,  dated  London,  17th  day  o( December,  1821,  pay-  b^^ecourtof' 
able  two  months  after  date.     Plea,  that  after  the  ac-  f^^^n  in  Scot- 

'  landf  IS  no 

cruing  of  the  several  causes  of  action  in  the  declaration  answer  to  an 

^  action  brought 

mentioned,  and  before  the  commencement  of  this  suit,  by  an  English 

subject  in  a 

to  wit,  on  the  4th  of  July  1826,  the  defendant  was  a  court  in  tWs 

country  to  reco* 

prisoner  for  debt,  at  the  suit  of  one  John  Sinij  in  a  certain  ver  a  debt  con- 
prison  called  the  Tolbooth  of  Canongate,  in  that  part  of  land,  although' 
the  United  Kingdom  called  Scotland,  to  wit,  at,  &c. ;  Jhe^jJI^l!!^  ** 

opposed  the 
discbarge  of  the  defendant  in  the  Scotch  court. 
Scmble,  That  it  would  have  been  an  answer  to  the  action  if  the  plaintiff  had  claimed  to 
have  the  benefit  of  the  Scotch  law,  and  to  take  a  distributive  share  of  the  property  of  th« 
insolvent. 

and 
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end  being  so  in  prison  be,  defendaDt,  afterwards,  to  wit, 
OQ,  &C.,  at,  &c.,  did  present  unto  the  Lofds  of 
his  Majesty's  council  and  session  of  that  part  of  the 
United  Kingdom  called  Scotland,  a  written  petition, 
setting  forth  that  on  the  20th  of  May  1826,  h^  the 
defendant,  was  incarcerated  in  the  Tolbooli,  by  virtue  of 
letters  of  caption,  raised  at  the  instance  ofiSint,  and  that 
he,  defendant,  was  thereafter  arrested  in  the  ToI&xrfA, 
by  virtue  of  letters  of  caption  at  the  instance  of  certain 
other  persons  therein  named,  and  that  he  was  con- 
Unually  oppressed,  and  in  danger  of  being  arrested  at 
the  instance  of  other  persons  thereinafter  named,  bis 
real  or  pretended  creditors,  (naming^  among  others,  the 
plainUff,)  and  also  that  the  inability  of  him,  defendant, 
to  pay  his  debts,  was  not  occasioned  by  any  fraud  in 
him,  but  was  owing  to  misfortunes  and  losses  sustained 
by  him,  as  would,  if  required,  be  particularly  coo- 
descended  in  the  course  of  that  process,  and  although 
be  had  offered  to  convey  his  whole  effects  to  his  said 
creditors,  yet  they  refused  to  accept  thereof,  or  consent 
to  his  being  set  at  liberty ;  and,  therefore,  that  it  ou^t 
and  should  be  found  and  declared,  by  decree  of  the 
Lords  of  council  and  session,  that  the  inabili^  of  hun. 


Allan. 
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persons  named  in  the  petition,  and  others;  and  that  the        1828« 
said  Lords  of  council  and  session  oufirht  to  dispense       ^ 

°  FHILLiri 

with  his,  the  defendant's,  wearing  the  habit  directed  to  agmnu 
be  worn  by  bankrupts,  by  any  law  or  practice,  or  other* 
wise,  after  the  form  and  tenour  of  the  laws  and  daily 
practice  of  Scotland  used  and  observed  in  the  like  cases 
in  all  points :  whereupon  afterwards,  to  wit,  on  &c.,  accord- 
ing to  the  practice  of  the  court  of  the  Lords  of  Council, 
&c.,  it  was  ordered  that  notice  should  be  given  to  the 
creditors  named  in  the  petition,  and,  among  others,  to 
the  plaintiff,  to  compear  before  the  Lords,  &c.,  at 
Edinburgh^  or  wherever,  &c.,  the  20th  of  June  1826,  to 
answer  at  the  instance  of  the  defendant,  in  respect  of 
the  matters  contained  in  the  petition.  Averment,  that 
on,  &c.,  notice  was  given  to  the  creditors  named  in  the 
petition,  and  among  others  to  the  plaintiff,  to  compear 
as  aforesaid,  whereupon  afterwards,  to  wit,  on,  &c.,  at, 
8cc,  the  subject-matter  of  the  petition  was  heard  before 
the  Lords,  &c.,  and  certain  creditors  of  defendant  (and 
among  others  the  plaintiff)  appeared  hy  counsel^  and  were 
heard  in  opposition  to  the  defendant  in  respect  of  the 
petition^  whereupon  it  was  afterwards  adjudged  in  the 
said  Court  that  the  Lords,  &c.,  found  the  defendant 
entitled  to  the  benefit  of  the  process  aforesaid,  upon 
lodging  in  process  a  disposition  of  his  effects,  and  also 
upon  making  oath  in  the  terms  of  the  acts  of  sederunt, 
whereupon  defendant,  afterwards,  to  wit,  on,  &c.  lodged 
in  process  a  disposition  of  his  effects,  and  also  made 
oath,  in  terms  of  the  acts  of  sederunt,  and  thereupon 
became  entitled  to  be  discharged,  and  was  then  dis- 
charged out  of  custody.  Averment,  that  from  the  time 
of  the  imprisonment  to  the  time  of  the  discharge  from 
custody,  the  plaintiff  had  no  cause  of  action  or  demand 

what- 
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i8S?8.        whatsoever  against  the  defendant,  except  the  causes  of 
^  action  in  the  declaration  mentioned;   that  afterwards 

Phillips 

agairut  Certain  funds,  goods,  and  chattels  of  the  defendant,  of 
the  value  of  100/.,  became  available,  and  might  have 
been  recovered  under  the  said  disposition  for  the  benefit 
of  the  creditors  of  defendant,  and  for  the  benefit,  among 
others,  of  the  plaintiff;  that  all  and  singular  the  pro- 
ceedings aforesaid  were  pursuant  to,  and  in  conformity 
with,  the  laws  of  Scotland  aforesaid,  and  that,  according 
to  those  laws,  the  said  Lords,  &c.  were  competent  to 
act  as  aforesaid  in  the  premises,  &c.,  whereby,  and  by 
the  effect  of  the  aforesaid  laws,  he,  the  defendant,  had 
become  absolutely  discharged,  in  respect  of  his  person, 
lands,  goods,  and  chattels  from  the  several  causes  of 
action  aforesaid,  and  this,  &c.  Replication,  that  the 
causes  of  action  mentioned  in  the  declaration  severally 
accrued  to  the  plaintiff  within  the  kingdom  of  England^ 
and  this,  &c.     Demurrer  and  joinder. 

Barst&m  in  support  of  the  demurrer.  Assuming  that 
the  court  of  session  in  Scotland  is  to  be  considered  a 
foreign  court,  it  had  jurisdiction  to  adjudicate  upon  this 
debt;  and  having  adjudicated  upon  it,  its  judgment  is 
binding  on  the  plaintiff,  who  was  a  creditor  of  the  de- 
fendant, and  appeared  before  that  court  to  oppose  his 
discharge.  Smith  v.  Buchanan  {a)  will  be  relied  upon 
by  the  other  side.  There  it  was  decided  that  a  discharge 
under  a  commission  of  bankrupt  in  a  foreign  country 
was  no  bar  to  an  action  against  the  bankrupts  for  a  debt 
arising  here  by  a  creditor,  a  subject  of  this  country. 
But  in  that  case  the  creditor  had  not  taken  the  benefit 

(a)  I  East,  6. 

of 
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of  the  commission,  or  done  any  act  to  shew  that  he  had       1828. 
assented  to  the  discharge  given  to  the  debtors.     It  ap-      ^^ 
peared  in  that  case  that  the  defendants  had  been  dis«       ^n^ 
charged  from  their  debts  by  the  provisions  of  a  certain 
law  of  the  state  of  Maryland,    on   condition  of  their 
having  relinquished  all  their  property  to  their  creditors. 
The  judgment  of  Lord  Kenyan  proceeded  mainly  on  the 
ground  that  the  English  subject  could  not  be  bound  by 
a  condition  to  which  he  had  given  no  assent,  express  or 
implied.     Here  the  plea  states  that  the  plaintiff  appeared 
before  the  Scotch  court,  and  was  heard  in  opposition  to 
the  defendant  in  respect  of  the  petition.    His  appearance 
in  that  court  shews  that  he  consented  to  become  bound 
by  its  judgment,  pronounced  according  to  the  law  of 
Scotland  i   and   that  judgment   having    been   that  the 
defendant  should  be  set  at  liberty,  upon  his  satisfying 
the  condition  required   by  the  law  of  Scotland^  viz., 
making    the   cessio  bonorum,   the  plaintiff  is  bound 
by  that  judgment,  and  the  plea  is  an  answer  to  the 
action. 

jUderson  contrk  was  stopped  by  the  Court 

Bayley  J.  It  has  been  very  properly  conceded  that 
a  discharge  in  a  foreign  country  will  not  of  necessity 
preclude  an  English  creditor  from  suing  in  an  English 
court)  in  respect  of  a  debt  contracted  in  England.  It 
has  been  decided  that  a  certificate  under  a  commission 
of  bankruptcy  issued  in  Irelandy  since  the  Union,  does 
not  discharge  a  debt  contracted  in  Etigland,  Lemis  v. 
Owen  (a).     But  a  discharge  of  a  debt  pursuant  to  the 

(a)  4  J9.  j-  ^.  654. 

Vol.  VIII.  I  i  provision 
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proTisinn  of  an  act  of  parliament  of  the  United  Kragdom, 
which  is  competent  to  l^islate  for  every  part  of  the 
kingdom,  and  to  bind  the  rights  of  all  persons  residing 
either  in  £ngi<in(i  or  Scotland,  and  which  purports  to 
bind  subjects  in  Etigland  and  Scotland,  operates  as  a 
discharge  in  both  countries.  In  Sidaway  v.  Hi^  («) 
this  Court  decided  upon  that  principle  that  a  dtbt  con- 
tracted by  a  trader  residing  in  ScoHand  was  barred  m. 
this  country  by  a  discbarge  under  a  sequestration  issued 
in  conformity  to  the  statute  54  6.3.  c  157.  The 
defendant  in  this  case  was  not  discharged  pursuant  to 
the  provisions  of  that  act  of.  parliament.  He  was  dis- 
charged on  making  a  cessio  honorum,  which,  by  the  law 
of  Scotland,  operates  as  a  discharge  of  the  person  in 
respect  of  debts  contracted  in  Scotland.  The  court  of 
session  in  Scotland,  prima  facie,  is  competent  only  to 
bind  Scotch  subjects,  and  to  adjudicate  in  respect  of 
debts  contracted  in  Scotland.  The  plaintiff  is  an  Englisi 
subject,  and  sues  in  respect  of  a  debt  contracted  in 
England.  Primd  facie,  therefore,  he  is  not  bound  by 
the  judgment  of  a  court  in  &c]//an(/.  But  it  is  insisted 
that  he  has  Sought  relief  from  the  Scotch  court;  that  b^. 
therefore,  by  implication  consented  to  be  bound  by  tbe 
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had  offered  to  convey  his  effects  to  his  creditoVsi  and        1828. 

that  they  (including  the  plaintiff)  had  refused  to  accept       paiLurs 

such  conveyance ;  and  then  the  prayer  was,  that  he,  the        ^amtt 

defendant,  should  be  set  at  liberty  upon  his  granting  a 

disposition  of  all  his  goods  in  favour  of  his  creditors,  and 

that  in  future  he  should  not  be  incarcerated  or  troubled 

for  payment  of  any  debts  due  to  the  persons  named  in 

the  petition.     The  object  of  the  petiUon,  therefore,  was, 

that  he  should  be  free  from  restraint  in  Scotland  in 

respect  of  those  debts.     The  plea  then  states,  that  it 

was  ordered  that  notice  should  be  given  to  the  creditors 

named  in  the  petition,  and,  among  others,  to  the  p]ainti£^ 

to  compear.    The  object  of  that  notice  was  that  the 

creditors  should  have  an  opportunity  of  shewing  cause 

why  the  prayer  of  the  petition  should  not  be  granted. 

It  then  avers  that  notice  was  given  to  the  creditors,  and, 

among  others,  to  the  plaintiff;  that  the  subject-matter  of 

the  petition  was  heard,  that  the  plaintiff  appeared  by 

counsel,  and  was  heard  in  opposition  to  the  defendant 

in  respect  of  the  petition.    It  has  been  insisted  that  the 

fiict  of  the  plaintiff's  having  appeared  in  the  Scotch 

court,  and  there  opposed  the  granting  of  (he  prayer  of 

the  petition,  distinguishes  this  case  from  that  of  Smith 

▼•  Buchanan  (a),  but  I  think  it  does  not.     The  plea  does 

not  shew  that  the  plaintiff  desired  to  take  a  distributive 

share  of  the  defendant's  property  (which  he  might  have 

had  by  the  law  of  Scotland),  but  only  that  he  endeavoured 

to  prevent  the  defendant's  being  free  from  restraint  in 

Scoiland  in  respect   of  his   debt.     One  part  of  the 

prayer  of  the  petition  was  that  all  judges  and  law  officers 

might  be  restrained  from  molesting  the  defendant  in 

(a)  t  Earn,  6. 

I  i  2  respect 


affiimt- 
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respect  of  his  debts.  But  for  that  provision  the  plaintiff 
might  have  sued  the  defendant  in  the  Scotch  courts  in 
respect  of  the  debt  owing  to  him.  By  opposing  the 
defendant,  he  only  shewed  that  he  did  not  wish  to  be 
deprived  of  the  liberty  of  suing  him  in  the  Scotch  courts. 
He  may  have  insisted  in  that  court  that  the  defendant 
was  a  fraudulent  debtor.  There  was  no  consent,  there- 
fore, of  the  plaintiff  to  be  bound  by  the  judgment  of  the 
Scotch  court.  If  he  had  asked  to  have  the  benefit  of  the 
Scotch  law,  and  to  receive  a  share  of  the  defendant's  pre 
perty,  there  might  have  been  ground  for  saying  that  he 
hod  consented  to  become  bound  by  that  law  and  by  the 
judgment  of  the  Scotch  court.  It  seems  to  me  that  the 
debt  is  a  subsisting  debt,  and  that  the  plaintiif,  an  Eng- 
lish creditor,  is  not  prevented  from  enforcing  payment  of 
it  in  an  English  court  of  justice. 

HoLROYD  J.  This  case  falls  clearly  within  the  prin- 
ciple of  the  decision  in  Smith  v.  Buchanan,  unless  it 
be  distinguishable  from  that  case  on  the  ground  that 
the  plaintiff  appeared  in  the  court  in  Scotland,  and 
opposed  the  discharge  of  the  defendant.  By  the  law  of 
Scotland  the  defendant  was  entitled  to  be  discharged 


Allav* 
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Scotland  by  taking  a  share  of  the  defendant's  property,        1828. 
that   might   have   made   a   difference.     He   may  have        """"" 

,  Phillips 

appeared  in  xh^  Scotch  court  for  the  purpose  of  objecting        agam$t 
to  the  jurisdiction ;  and  if  so,  it  is  quite  clear  he  may  now 
insist  that   their  judgment  is  a  nullit}',   in  the  same 
manner  as  a  party,  who  has  appeared  in  the  spiritual 
court,  may  insist  that  the  judgment  of  that  court  is  void. 

LiiTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
admitted  that  the  plea  could  not  be  supported,  unless  it 
alleged  that  the  plaintiff  api^eared  in  the  court  in  Scot- 
land :  but  I  think  that  does  not  make  any  difference.  If 
the  plea  had  alleged  that  the  plaintiff  sought  to  avail  him- 
self of  the  law  o{  Scotland^  by  taking  a  distributive  share 
of  the  defendant's  estate,  the  case  then  might  have  been 
different.  But  here  the  allegation  is,  that  the  plaintiff 
appeared  by  his  counsel,  and  was  heard  in  opposition  to 
tlie  defendant,  in  respect  of  the  petition.  He  may  have 
opposed  the  prayer  of  the  petition  on  the  ground  that 
the  Scotch  court  bad  no  jurisdiction,  or  that  the  de* 
fendant  was  not  a  person  entitled,  by  the  law  of  Scotland^ 
to  be  discharged  on  making  a  cessio  bonorum.  The 
ground,  however,  on  which  the  plaintiff  opposed  the 
defendant  is  wholly  immaterial,  unless  he  sought  relief 
by  availing  himself  of  the  Scotch  law  to  obtain  a  dis* 
tributive  share  of  the  defendant's  property.  The  judg-* 
ment  of  the  Court  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


li  3 
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Paul  and  Others  against  Elizabeth  Nurse  and 
Edmund  Nurse. 


DECLARATION  stated   that  one  B.  CheaOe,   de- 

■^DwofilM  ceased,  before  the  time  of  making  toe  indenture 

parnwBtof  thereinafler  mentioned,  was  seised  in  hi»  demesne  as  of 

AM  befbrniw  *^  °^  ^^  tenements  with  the  appurtenants  thereinafter 

du  ^b^^  mentioned  to  have  been  demised,  to  wit,  at,  &c.;  and 

'^'^^'tteir  '^^'"S  s°  seised  on  the  SOth  of  April  1816,  at,  &c,  by  a 

«ttwc  and  in-  certain  indenture  then  made  between  Cheatle  of  the  one 
tamtinlba 

demiMdpn-  part,  and  one  Copelandj  of  the  other  part,  Cheatle,  for 

Baplicuioa,      the  considerations  therein  mentioned,  granted  and  de- 
-    ■  "•    ■         mised  to  Copeland  certain  premises,  with  the  appur- 
,  tenants-     Habendum  from  the  11th  October  \8\ 5,  for 


th«  \tmn  for 


the  term  of  twenty-one  years,  at  a  rent  of  SO'.*  payable 
-  half-yearly.  CovenantsbyC(>pe/aH<f,  for  payment  of  rent. 

Averment,  that  alt  the  estate,  right,  title,  and  interest 
ton  thoald  not  of  Qrpeland,  by  assignment  rested  in  the  defendants, 
miMitiicRbj     whereby  they,  as  assignees  as  aforesaid,  then  entered 
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and  interest  in  the  demised  premises  to  Edmund  Nurscj        1828. 
the  elder.     Replication,,  that  in  and  by  the  indenture  of       " 

Paul 

kase  Copeland  for  himself,  his  executors,  administrators,  aeamti 
and  assigns  covenanted  that  he,  Copeland^  his  executors 
or  administrators,  should  not  assign,  underlease,  dispose 
of,  or  grant  any  part  of  the  premises  thereby  demised, 
to  any  person,  without  the  consent  of  CheatU^  his  heirs, 
or  assigns ;  that  neither  Cheatle^  in  bis  lifetime,  nor  the 
plaintiffs,  since  his  death,  had  given  any  such  consent. 
Creneral  demurrer. 

KeUy  for  the  plainti£&«     The  question  raised  by  the 
demurrer  to  the  replication  is.  Whether  a  covenant  by 
the  lessee,  his  executors,  administrators,  and  assigns, 
not  to  assign,  continues  in  force  after  the  lessor,  has 
once  given  a  license  to  assign  ?  and,'  if  it  does.  Whether 
the  assignment  pleaded  by  the  defendants  is  not  void  ? 
If  the  lease  had  contained  a  proviso  for  re-entry,  for 
breach  of  such  a  covenant,  and  an  ejectment  had  been 
brought,  the  license  to  assign  would  have  been  an  an<* 
swer  to  the  action,  because  the  condition  would  thereby 
have  been  destroyed.     In  Dumpor^s  case  {a)  it  was  held, 
that  the  alienation  by  license  to  the  assignee  determined 
the  condition,  so  that  no  alienation  afterwards  made  by 
faim  could  be  a  breach  of  the  proviso,  or  give  the  lessor 
a  right  of  entry,  for  the  lessors  could  not  dispense  with 
an  alienation  for  one  time,  and  insist  that  the  same 
estate  should  remain  subject  to  the  proviso  after.     The 
reasons  given  in  that  case  apply  to  a  condition,  and  not 
to  a  covenant     Besides,  this  rule  of  law  should  not  be 
extended,  Doe  d.  Boscawen  v.  Bliss  {b).     The  question  in 

(a)  4  Coke,  1 19.  {b)  4  Taunt,  735. 

I  i  4  this 
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thiscasemustbecoDsideredas  if  the  cases  upon  condilions 
had  never  beoi  decided.  The  covenant  must  be  construed 
according  to  the  intention  of  the  parties.  The  object  of 
such  a  covenant  is  to  secure  to  the  landlord  a  respon- 
siUe  tenant.  That  intention  will  be  best  effectuated  by 
holding  that  such  a  covenant  will  continue  in  force* 
so  as  to  have  the  effect  of  preventing  the  tenant  at 
ail  times  from  assigning,  without  the  license  of  the 
lessor.  [^Htdrof/d  J.  The  general  principle  is,  that  a 
lessee  may  assign  his  interest  in  the  term.  But  the 
lessor  may  restrain  the  lessee  from  assigning  by 
proviso  or  covenant;  and  if  he  grants  the  term,  subject 
to  a  condition  that  it  shall  cease  if  the  lessee  assigns,  an 
assignment  by  the  lessee  will  be  void.  But  if  the  lessor, 
as  in  this  case,  restrain  Uie  lessee  from  assigning  by 
covenant  only,  the  latter  by  assigning  commits  a  breach 
of  covenant,  but  the  assignment  itself  is  not  void.]  As- 
suming that  the  assignment  is  not  absolutely  void;  still 
as  between  the  plaintiffs  and  defendants,  the  latter  are 
estopped  from  setting  up  their  own  breach  of  covenant 
as  an  answer  to  the  action,  on  the  principle  tiiat  no 
man  can  take  advantage  of  his  own  wrong.  [Holrm/di, 
If  the  obligation  to  perform  such  a  covenant  arises  froni 


NUBSK. 


IN  THE  Ninth  Year  of  GEORGE  IV.  489 

character  of  assignees  of  the  estate,  which  the  lessee  had        1828. 
under  the  lease.     As  soon,  therefore,  as  they  ceased  to         ^ 

•^  Paul 

be  assignees,  their  obligation  to  perform  the  covenant  Jf^? 
was  at  an  end.  The  plaintiffs'  remedy  is  by  an  action 
on  the  covenant  not  to  assign.  Besides,  it  may  admit 
of  some  doabt  whether  the  defendant  is  within  the 
covenant;  for  the  lessee  only  covenants  that  he,  his 
executors  or  adminbtrators,  will  not  assign.  The  judg- 
ment of  the  Court  must  be  for  the  defendant. 

Judgment  for  the  defendant  (a) 

(a)  See  Doe  dem,  Chure  ▼.  Smilhf  5  Taunt.  795. 


Page  against  Newman. 

DECLARATION  on  a  promissory  note  of  the  de-  A  suit  com- 
^  '  •  xnenced  in 

fendant,   dated   the    18th   of  Jpril   1814-.     Plea,  K.B.  by  latitat, 

mftv  be  well 

that   the    causes  of  action  mentioned   in   the   declar-  continued  by  a 

1.  ,  ....  ^     I     r  bill  of  J/k/<//:0- 

ation  did   not  accrue  withm    six    years    next    betore  s'x,9uedouibj 
the  exhibiting  the  plaintiff's   bill.     ReplicaUon,   that  Jj^ith^'nwnt^io 
within  six  years  after  the  several  causes  of  action  accrued  J-^j^fo* 
to  the  plaintiff,  to  wit,  on  the  30th  of  June  1819,  in  the  tiie  same  cause. 

*■  of  action. 

59  G.  3.,  he,  plaintiff,  for  recovery  of  his  damages  sus- 
tained by  him,  by  reason  of  the  not  performing  the 
several  promises  and  undertakings  in  the  said  declaration 
mentioned,  sued  out  a  latitat,  (whereby,  after  reciting  a 
previous  bill  of  Middlesex  commanding  the  sheriff  of  that 
county  to  take  the  defendant  and  him  safely  keep,  so  that 
he  might  have  his  body  to  answer  the  plaintiff  in  a  plea 
of  trespass,  and  also  to  a  bill  of  the  plaintiff  to  be  ex- 
hibited against  the  defendant  for  300/.,  upon  promises, 
and  a  return  thereto  of  non  est  inventus;)  the  King 

commanded  the  sheriff  of  Kent  to  take  the  defendant, 

&c. 
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&c  to  answer  the  plaintiff  in  the  plea,  and  the  Inll 
aforesud.  It  then  set  out  a  return  of  non  est  inventni, 
and  the  non-appearance .  of  the  defendant,  and  then 
sUted  that  the  plaintilf  praj^ed  another' latitat  to  the 
sheriff  of  Kent,  returnable  on  Mondat/  next  alter  eight 
days  of  St.  Hilan/,  for  the  defendant  to  answer  in  tho 
plea  and  to  the  bill  aforesaid;  and  that  on  that  day.in  the 
court  of  King's  Bench  at  Weslminsier,  came  the  plaiDtiff, 
by  his  attorney  aforesaid,  and  offered,  himself  a|^nst  the 
defendant  in  the  plea  and  bill  aforesaid ;  and  the  sheriff 
of  Kent  did  not  send  the  last-mentioned  writ,  nor  did 
be  do  any  thing  thereupon,  nor  did  the  defendant  come 
or  appear  in  the  court  of  King's  Bench,  according  to 
the  exigency  of  the  said  writ.  The  replication,  after 
stating  similar  continuances  from  term  to  term  to  JEaster 
term  1826,  proceeded  thus:  —  Wherefore  the  plaintiff, 
for  recovery  of  his  damages  by  him  sustained  by  reason 
of  the  not  performing  of  the  said  promises  and  under- 
takings in  the  said  declaration  mentioned,  prayed  another 
precept,  called  a  hill  of  Middlesex,  against  the  defendant 
in  form  aforesaid,  and  it  was  granted  to  him,  retumaUe 
before  our  lord  the  now  King  at  fVestminsterf  on  Fridiy 
next  after   the   morrow   of  tlie  Holy    'I'rintti/,    for  the 


Newmait. 


IN  THE  Ninth  Year  or  GEORGE  IV.  491 

the  said  several  causes  of  action  in  the  said  declaration        18fi8. 
mentioned,  &c.     And  the  plaintiff  afterwards,  in  Trinity 
term  in  the  7  G.  4.,  exhibited  his  bill,  and  declared        agamu 
thereon  against  the  defendant,  to  wit,  at,  &c.     Aver- 
ment, that  the  said  several  causes  of  action  did  accrue 
to  the  plaintiff  within  six  years  before  the  issuing  of  the 
first^mentioned  writ,  in  manner  and  form,  &c.     Re- 
joinder, that  no  precept,  called  a  bill  of  Middlesex,  against 
the  defendant   was    sued  out    or    prosecuted   by   the 
plaintiff,  previously  to  the  said  prayer  of  the  plaintiff  of 
another  precept  called. a  bill  of  Middlesex^  and  so  sued 
and  prosecuted  by  plaintiff  against  the  defendant,  as  in 
the  replication  was   mentioned.     And  this,  &c.     De- 
murrer. 

Header  for  the  plaintiff.  It  has  been  decided  that  a 
latitat  without  a  bill  of  Middlesex^  if  properly  issued  and 
continued  on  the  roll,  is  a  good  commencement  of  the 
anit  to  avoid  a  plea  of  the  statute  of  limitations.  Coles  v. 
l^bsye{a).  It  is  in  the  nature  of  an  original  writ^ 
Davey  v.  Clinch  {b)j  Cidliford  v.  Blandford  {c)y  Brown 
V.  Babington  (rf),  Wood  v.  Neacion  (^),  and  Foster  v. 
Bonner  {f).  Then,  if  the  latitat  was  a  good  commence- 
ment of  the  action,  the  rejoinder,  which  states  that  no 
bill  of  Middlesex  was  sued  out  in  the  first  instance,  is 
bad ;  and  that  being  so,  the  next  question  which  arises 
upon  the  replication  is,  Whether  the  bill  of  Middlesex 
aued  out  after  the  last  latitat  is  a  good  continuance 
of  the  suit.  Now  it  is  possible  that  the  plaintiff  could  not 
have  adopted  any  other  course.     If  the  defendant  were 

(a)  SlyU!$,  156.  {b)   I  Sid.  55. 

(c)  Carth.  233.  {d)  2  Ld,  lUym,  882. 

(e)  I  H^iis.  HI.  (/)  Cow/1.454. 

in 
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in  MiddlcseJ!,  no  other  process  could  reach  him,  for 
the  service  of  a  latitat  in  Middlesex  is  irr^ular,  Price 
V.  Jackson  (a).  Suppose  a  bill  of  Middlesex  to  have 
been  actually  sued  out  in  the  6rst  instance,  and  that 
the  defendant-had  gone  into  Kent,  or  any  other  county, 
and  a  latitat  had  been  issued  into  such  county,  and 
the  defendant  had  returned  into  Middlesex,  it  is  quite 
clear  that  another  bill  of  Middlesex  might  have  been 
sued  out,  and  that  it  would  have  been  a  good  con- 
tinuance of  the  same  suit,  and  not  a  commencement  of 
another  suiL  Now,  every  latitat  presupposes  a  previous 
bill  of  Middlesex.  If  the  latitat  be  a  good  commence- 
ment of  the  action,  a  bill  of  Middlesex  with  intent  to 
follow  up  tlie  suit  commenced  must  be  a  good  con- 
tinuance of  thnt  suit.  The  process  is  of  the  same  de- 
scription, and  it  is  sufficient  to  shew  that  the  plaintiiF  is 
proceeding  to  bring  the  defendant  into  Court  in  the  suit 
originally  commenced.  Besides,  this  at  most  is  a  mere 
irregularity.  In  Karver  v.  James  (A),  it  was  decided  that 
a  process  voidable  by  reason  of  its  being  returnable  oi 
a  common  return-day,  and  not  on  a  day  certain,  wo* 
sufficient  to  avoid  the  statute.  In  Lord  Middleton  t. 
Foi-bes  (c)   it   was    liolden,    that  a  writ  sued    out  by  a 
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afterwards  continued  by  latitat,  it  might  be  subsequently  1828. 
continued  by  a  bill  of  Middlesex,  But  the  demurrer  ad-  " 
mits  that  no  bill  of  Middlesex  was  sued  out  before  the  last  ngainst 
latitat  issued,  and  the  only  question  raised  in  this  case  is, 
Whether  a  bill  oi  Middlesex  is  a  good  continuance  of  a  suit 
commenced  by  latitat,  without  any  previous  bill  of  Mid- 
dlesex ?  Although  it  must  be  conceded  that  an  action 
may  be  well  commenced  by  latitat,  yet  the  more  regular 
course  would  be,  first,  to  sue  out  a  bill  of  Middlesex. 
Every  latitat  recites  that  a  bill  of  Middlesex  has  issued, 
and  that  the  sheriff  of  Middlesex  has  returned  non  est 
inventus.  A  bill  of  Middlesex^  therefore,  is,  prima  facie, 
the  first  process  in  a  suit,  a  latitat  the  second.  The 
iBSXxmgoffihi^X  oi  Middlesex,  prima  facie,  imports  the 
commencement  of  a  new  suit,  and  not  the  continuance 
of  one.  The  latitat  and  bill  of  Middlesex  are  kept  on 
distinct  rolls.  If  the  latitat  had  been  shewn  to  have 
issued  in  a  suit  in  which  a  bill  of  Middlesex  had  first 
issued,  it  might  well  have  been  continued  by  the  latter. 
\Baylerf  J.  If  the  defendant  had  been  in  Kent  at  the 
time  when  the  first  latitat  issued,  and  he  had  afterwards 
removed  into  Middlesex,  would  not  a  bill  of  Middlesex 
have  been  a  good  continuance  of  the  suit  commenced  by 
latitat?]  No  such  facts  are  stated  upon  this  record, 
and  they  are  not  to  be  assumed.  No  sufiicient  cause  is 
alleged  for  varying  the  process.  The  bill  of  Middlesex, 
therefore,  must  be  taken  upon  this  record  to  be  the 
commencement  of  a  new  suit,  and  not  the  continuance 
of  one  already  commenced  by  latitat. 

Bayley  J.  I  have  no  doubt  that  the  bill  of  Middle^ 
sex  was  in  this  case  a  good  continuance  of  the  suit  which 
had  been  commenced  by  latitat.     It  has  been  decided, 

that 
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that  a  latitat  is  a  good  commencemeat  of  a  suiL  To 
continue  a  suit,  the  process  by  which  tlie  party  is  ulti- 
mately brought  into  court,  roust  be  of  the  same  descrip- 
tion as  that  which  was  originally  sued  out.  A  bill  of 
Middlesex  and  a  latitat  are  process  of  the  same  kind. 
The  court,  in  virtue  of  its  jurisdiction  in  the  county 
where  it  sits, .  issues  .against  parties  resident  in  that 
county  a  bill  o(  Middlesex.  If  the  defendant  he  not 
found  in.  the  county  of.  Middlesex,  the  court  issues  a 
latitat  into  some  other  county.  The  latitat  issues,  there- 
fore, on  the  supposition  that  a  bill  of  Middlesex  bat 
previously  been  issued,  and  that  the  defendant  has  not 
been  found  in  that  county.  The  replication  in  this  case 
sets  out  a  latitat,  whereby  (after  reciting  that  a  bill  of 
Middlesex  had  issued,  whereby  the  sheriff  of  that  county 
was  commanded  to  take  the  defendant,  &c.  &c  to  answer 
the  plaintiff  in  a  plea.of, trespass,  and  to  a  bill  to  be 
exhibited  against  him,)  the  Kipg  commanded  the  sheriff 
ofKeni  to  take  the  defendant,  &c.  to  answer  the  plaintiff 
in  the  plea  and  bill  aforesaid  ;  and  by  the  latitat  subse- 
quently issued  from  terra  to  term,  and  the  bill  of  Jlft^ 
dlesex  issued  in  Easter  term  1826,  the  defendant  ia 
called  upon  to  answer  the  plaintiff  in  the  plea  and  the 
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action  in  the  declaration  mentioned.     It  must  be  taken,        1828. 
that  the  bill  of  Middlesex  and  the  latitat  were  issued         „" 

Pagb 

with  the  intent  to  prosecute  the  same  causes  of  action.        against 

Nbwmaii. 

The  defendant  by  the  rejoinder,  alleges,  that  no  bill  of 
Middlesex  yf as  sued  out  by  the  plaintiff  before  that  which 
issued  after  the  last  latitat.  But  it  having  been  decided, 
that  a  suit  may  be  well  commenced  by  a  latitat  without 
a  previous  bill  of  Middlesex^  the  fact  stated  in  the  re- 
joinder  is  wholly  immaterial.  The  rejoinder,  therefore, 
is  no  answer  to  the  replication.  I  think  die  replication 
is  good.  A  suit  commenced  by  latitat  may  be  con- 
tinued by  process  of  the  like  kind.  A  bill  of  Mid- 
dlesex and  a  latitat  are  processes  of  the  same  kind; 
for  they  are  frequently  issued  in  the  same  suit :  and  one 
instance  has  been  put  in  argument,  where  a  bill  of  Mid- 
dlesex would  of  necessity  be  the  only  process  by  which 
a  suit  commenced  by  latitat  could  be  continued.  It  is 
clear,  therefore,  that  a  bill  of  Middlesex  may  be  a  good 
continuance  of  such  a  suit.  And  as  it  appears  by  the 
replication  that  it  was  sued  out  with  the  intent  to  im- 
plead the  defendant  for  the  same  causes  of  action  as 
those  for  which  the  latitat  was  sued  out,  I  think  that  in 

f 

this  case  it  was  a  good  continuance  of  the  suit.  I  am, 
therefore,  of  opinion,  that  the  suit  which  was  originally 
commenced  by  latitat  was  properly  continued  by  the  bill 
of  Middlesex^  and,  consequently,  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 
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Hubbard  against  Wilkinson. 


AdeCnubnt 
htving  tMcn  ar- 


301.,  M  ■  BCCU- 

rilj  for  coats, 
purauuit  to  ihe 
lUL  T  &  B  C.  4. 
c.  Tl.  i.S. 
Ibt  Court,  on 
tha  application 
«f  tha  cUrend- 
■nt,  allowed  thi 
pbintir 


take 

ginn  ponion 
ofthoum  paid 
Into  court,  and 


nfull 
jeof  the 
action,  ordered 
it  to  b*  MTUcIc 
OM  of  the  de- 
cUiltioD,  and 
tbattbe 
pUiotiS'  iLould 


npHE  defendant  in  this  suit  having  been  arrested  for  a 
debt  of  70/.,  instead  of  putting  in  and  perfecting 
bail,  paid  into  Court  that  sum  (being  the  sum  indorsed 
on  the  writ),  together  with  20/.  as  a  security  for  the 
costs  in  the  cause,  pursuant  to  the  statute  iStSG.i, 
c.  71.  s.  2. 

Richards  in  Easter  term,  last  moved,  on  the  part  of 
the  defendant,  for  a  rule  that  the  plaintiff  should  be  at 
liberty  to  take  out  of  Court  651.,  (part  of  the  above  sum,) 
and  that  unless  the  plaintiff  should  accept  thereof  with 
costs  in  full  discharge  of  this  action,  the  sum  of  651. 
should  be  struck  out  of  the  declaraljon,  and,  upon  the 
trial  of  the  issue,  the  plaintiff  should  not  be  permitted 
to  give  evidence  for  the  sum  of  65/. 

7^  Court,  after  some  hesitation,  granted  the  rul^ 
and  in  the  course  of  Trinity  term  the  same  -was  made 
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1828. 


Doe  on  the  several  demises  of  Charles 
Pjudeaux  Brune  and  Edward  Coode  against 
William  Martyn  the  younger. 

Tj^JECTMENT  for  the  recovery  of  certain  lands  in  Bymaniiige 
the  parish  of  Padstow^  in  the  county  of  Cornwall,  tween  >r.  AT. 
At  the  trial  before  Burrotigh  J.,  at  the  Lent  assizes  for  and  heir  apl 

parent  of  fT.Af^y 
of  the  first  part ;  J.  H,  and  Mary  H.  of  the  second  part ;  and  L,  G,  and  J*  //. ,  trustees,  of 
the  third  part ;  9F.  M,  and  T.  M.  bargained  and  sold  to  the  trustees  certain  lands  called 
Ninnistet  and  Sandry*s  Filds,  and  other  lands  called  Varwellf  then  in  possession  of  W.  M. 
and  T.  M.y  to  hold  unto  the  tni&tees,  their  heirs  and  assigns,  as  to  Saneby^s  Fields  and 
yinnisaes,  to  the  use  of  IF,  M.  for  life ;  remainder  to  the  use  of  the  trustees  during  the  life 
of  IT.  Jl/.  upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
said  T.  AT.  for  life,  remainder  to  the  said  trustees  and  their  heirs  during  the  life  of  T,  M, 
upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the  first  and  other  sons 
of  T»  M»  by  M,  H.  sucf;essiveiy  in  tail  male,  with  remainder  to  the  use  of  the  right  heirs 
male  of  T.  M.  for  ever ;  and  as  to  all  the  other  settled  premises  to  the  use  of  T.  If.  for  life, 
with  remainder  to  the  use  of  triistees,  their  heirs  and  assigns,  during  the  life  of  T.  M.,  in 
trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  M.  H,  for  her  life, 
Ibr  raising  out  of  the  rents  and  profits  an  annuity  of  25/.  per  annum,  and  subject  thereto 
to  the  use  of  the  first  and  other  sons  of  T.  M,  by  M.  //.  successively  in  tail  nude,  with 
mnainder  for  want  of  issue  male  by  T,  M.  on  the  body  of  M.  H*  begotten ;  or  if  such 
ime  male  should  die  without  issue  male,  and  T.  M,  should  have  any  daughter  or  daugh- 
ter! by  M,  H.  at  the  time  of  his  death,  then  that  tlie  trustees,  their  heirs  and  assigns,  should 
stand  seised  of  the  said  hereditaments  to  the  use  of  the  issue  female  of  T,  Hi.  by  M.  /f., 
Ibr  raising  portions  as  therein  mentioned  to  such  daughter  and  daughters ;  and  that  until 
twenty-ooe  the  trustees  and  their  heirs  should  out  of  the  rents  raise  such  maintenance  of 
such  daughter  and  daughters  as  to  tlie  trustees  should  seem  meet,  and  after  raising  the 
■aid  sums  for  the  maintenance  for  such  daughter  and  daughters  as  aforesaid,  or  in  default 
of  issue  female,  to  the  use  of  the  right  heirs  male  of  T.  M*  for  ever :   Held, 

First,  that  the  last  words  were  words  of  limitation  and  not  of  purchase,  and  that  T.  3f^ 
took  the  ultimate  remainder  in  fee ;  and, 

Secondly,  if  they  were  words  of  purchase'  still  they  would  create  a  contingent  remainder 
during  the  life  of  T.  M.,  which  would  vest  immediately  upon  his  death  in  hu  heir,  who 
might  devise  the  same. 

Thirdly,  that  by  the  limitation  as  to  the  VarweU  and  Crugmere  Closes,  the  trustees  took 
a  estate  only  during  the  infancy  of  the  daughters;  and, 

Fourthly,  even  if  they  took  a  fee,  it  was  a  fee  determinable  when  the  portions  should 
have  been  raised  ;  and  twenty  years  of  possession  adverse  to  their  claim  having  occurred, 
the  presumption  was,  that  the  right  of  the  trustees  had  been  released  and  satisfied. 

IT.  M.  died  leaving  two  sons,  who  died  without  issue.  The  survivor  of  them  devised 
tlie  estate  to  his  wife  for  life,  remainder  to  all  and  every  the  children  of  Richard  E.  and 
M,  P.  who  should  be  living  at  the  time  of  his  wife's  death.  There  were  living  at  her 
death  nine  children  of  R,  E,  and  M,  P.  Of  these,  two  during  her  life,  and  while  their 
estates  remained  contingent,  had  levied  fines  ^ur  conusance  dc  droit  come  ceo  of  their  shares. 
In  April  .1 8'J4  A.  B,  entered  upon  the  lands  comprised  in  the  marriage  setdement,  and 
kept  possession,  and  in  May  1824  all  the  children  of  H,  E.  and  M.  P.  by  lease  and  release 
conTeyed  the  lands  comprised  in  the  marriage  settlement  in  given  proportions  to  a  pur- 
chaser: Held,  that  the  children  of  R,  E.  and  M.  P.  might  convey  their  interesU  without 
having  first  made  any  entry  into  the  land,  although  A-  B.  was  in  possession. 

Secondly,  as  to  the  shares  of  the  two  who  had  levied  fines  while  their  estates  were  coiw 
tingent,  that  their  interest  was  not  thereby  extinguished. 

Vol.  VIII.  K  k  that 
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that  county  in  1825,  a  verdict  was  found  for  the  plaia- 
lifE,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case :  — 

By  inilentures  of  lease  and  release,  dated  the  Stli  and 
6th  of  November  1722,  the  release  being  tiiparUte,  and 
made  between  JVilUam  Marti/n,  Gent,  and  Thomas 
Martyn,  Gent,  son  and  heir  apparent  of  the  said  W. 
Marti/n,  of  tlie  first  part,  Jenefer  Hooper,  widow,  and 
Martha  Hooper,  her  daugliter,  of  tiie  second  pari,  and 
Laierence  Growden,  Gent,  and  John  Hooper,  Gent,  of 
the  third  part,  in  consideration  of  a  marriage  then  in- 
tended between  said  Thomas  Marfi/n  and  said  i^rtha 
Hooper,  and  of  the  marriage  portion  oi  Martha  Hoajter^ 
and  for  securing  to  her  a  competent  jointure,  and  for 
limiting  tlie  said  hereditaments  thereinafter  mentioned ; 
and  in  consideration  of  lOi.,  IV.  Martyn  and  T.  Martyn 
did  grant,  bargain,  sell,  alien  and  enfeoff,  remise,  re- 
lease, convey,  assure  and  confirm  unto  the  said  L. 
Grawden  and  John  Hooper  one  field  called  Ninnisses,  in 
the  village  of  Tretor,  in  Padstow,  two  fields  called 
Sandry's  Fields,  lying  in  the  village  and  fields  of  Crug- 
mere,  in  Padstaw,  end  divers  other  fields,  amongst  which 
were  some  called  the  Varwell  Closes  in  Cmgmere,  in  Pad- 
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to  the  use  of  the  said  trustees  and  their  iieirs  during  the        1828* 
life  of  the  said  Thomas  Martyn^  upon  trust  to  preserve      _^ 
contingent  remainders,  with  remainder  to  the  use  of  the        Brunk 

againU 

first,  second,  third,  &c.  and  other  sons  of  the  said  MAATrv. 
ThoTnas  Martyn  by  the  said  Martha  Hooper  successively 
in  tail  male,  with  remainder  to  the  use  of  the  right  heirs 
male  of  Thomas  Martyn  for  ever.  And  as  to  all  other 
of  the  said  settled  premises,  to  the  use  of  Thomas  Mar^ 
tyn  for  life,  with  remainder  to  the  use  of  the  trustees, 
their  heirs,  and  assigns,  during  the  life  of  Thomas 
JUarfyrij  in  trust  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  Martha  Hooper  for  her 
life,  for  raising  out  of  the  rents  and  profits  an  annuity 
of  252.  and  subject  thereto,  to  the  use  of  the  first, 
second,  third,  and  other  sons  of  Thomas  Martyn  by 
Martha  Hooper  successively  in  tail  male,  with  remainder 
(or  want  of  male  issue  by  Thomas  Martyn  on  the  body 
of  Martha  Hooper^  or  if  such  issue  male  should  die 
without  issue  male,  and  Thomas  Martyn  should  have 
any  daughter  or  daughters  on  the  body  of  Martha 
Hooper  lawfully  begotten  and  living  at  the  time  of  his 
death ;  then  that  Lawrence  Growden  and  Johji  Hooper^ 
tbeir  heirs  and  assigns,  should  stand  and  be  seised  of 
the  said  hereditaments  to  the  use  and  behoof  of  the 
issn^  female  of  Thomas  Martyn  on  the  body  of  Martha 
HoqpeTy  for  raising  and  levying  out  of  the  rents,  issues, 
and  profits  thereof  such  sum  and  sums  of  money  to  pay 
and  satisfy  such  portion  and  portions  to  and  with  such 
daughter  and  daughters  at  such  time  and  times  as  are 
hereinafter  mentioned,  that  is  to  say,  if  one  daughter, 
the  sum  of  600/.,  and  if  two  daughters,  to  each  of  them 
tHe  sum  of  400/.,  and  if  more  than  two  daughters,  the 
sum  of  800/.  to  be  equally  divided  between  them  at 

K  k  2  twenty- 
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twenty-OQe ;  but  if  it  shoul J  happen  thot  the  said  sums 
and  sum  aforesaid  could  not  be  advanced  and  risen  by 
and  out  of  the  pro6u  of  the  said  hereditaments  at  the 
tiroes  of  payment  thereof  as  aforesaid,  then  and  notwith- 
standing the  said  premises  should  stand  and  be  charged 
vith  the  payment  of  the  portion  or  portions  aforesaid] 
when  and  as  soon  after  as  the  same  could  be  advanced  and 
raised  out  of  the  rents,  issues,  and  profits  thereof.  And 
that  until  twenty-one  the  trustees  and  their  heirs,  and 
the  survivor  of  them  and  his  heirs,  should,  out  of  the 
rents,  raise  such  maintenance  of  such  daughter  and 
daughters  as  to  the  said  trustees,  their  heirs,  a^d 
assigns  should  seem  meet  and  convenient.  Proviso, 
that  if  such  daughters  should  marry  without  consent, 
or  the  said  Thomas  Marfyn  should  by  deed  or  will  re- 
voke the  said  portions,  the  same  portions  should  go  to 
such  other  persons  as  the  said  Thomas  Marh/n  should 
direct.  And  from  and  afler  raising,  levying,  and  pay- 
ing of  the  sum  and  sums  of  money  as  aforesaid  to  and 
for  the  maintenance  and  education  and  portion  to,  for, 
and  with  such  dau^ter  and  daughters  as  aforesaid,  or 
for  default  of  issue  female,  to  the  use  and  behoof  of  the 
right  heirs  male  of  the  said  Thomas  Marfyn  Sot  ever. 
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after  the  death  of  his  brother  JVilliam,  entered  into  the        1828. 
premises  and  continued  in  possession  of  them  till  1795,      ^ 

Dos  dcm* 

when  he  died,  leaving  no  issue.     The  only  other  issue        Bruns 
of  Thomas  Martyriy  the  settlor,  were  Martha  Martyn  and      Marttit. 
Grace  Martyn.     Martha  died  in  1793,  unmarried,  and 
witliout  issue.     Grace  married  James  Ellioitf  who  died 
in   1761,  leaving  the  following  issue:  —  1st,    Thomas 
Elliott ;    2d,  Richard  Elliott^  who  married  Agnes  Best  / 
8d,  Martha  Elliott^   who  married   Pamall.      Richard 
Elliott  had  three  children :  1st,  IV.  M.  Elliott ;  2d,  Jgnes 
Elliottj  who  married  Joseph  Martin ;   »d,  Grace  Elliott. 
Martha  Pamall  had  several  children :  1st,  William  Par^ 
nalli  2d,  Andrew  Pamall  ^  Sd,  John  Pamall ;  4th,  Grace 
Pamall^  who  married  Samuel  Thomas ;  5th,  Edward Par^ 
nails  6th,  Mary  Pamall    On  the  26th  September  1795, 
Hooper  Martyn  made  his  will  in  writing,  duly  executed 
according  to  the  statute  of  frauds,  bearing  date  the  day 
and  year  last  aforesaid,  by  which  he  devised  all  the  pre- 
mises in  question  to  his  wife  Peggy  (afterwards,  by  her 
second  marriage,  called  Peggy  Hoblyn)  for  life,  with  re- 
mainder to  all  and  every  the  son  and  sons,  daughter  and 
daughters,  of  his  nephew  Richard  Elliott^  and  of  his 
niece  Martha  Pamall^  who  should  be  living  at  the  time 
of  the  decease  of  his  said  wife,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint-tenants,  and  to 
their  heirs  and  assigns  for  ever.     Pe^y  Hoblyn  died 
12th  March  1824,  and  at  the  time  of  her  death  the  issue 
of  Richard  Elliott  and  Martha  Pamall  then  alive  and 
entitled  (if  by  law  they  might  be  so  entitled)  to  take 
under  Hooper  Martyris  will,    were  the   several   per- 
sons above  named.      No  evidence  was  given  of  the 
actual  raising  of  the  sums  directed  to  be  raised  by  the 
settlement  of  1722  for  the  benefit  of  the  female  issue, 

K  k  3  and 
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and  charged  on  pari  of  the  premises  in  questibn,  but  on 
the  death  of  Hooper  Martyn,  his  widow  and  devisee  as 
aforesaid  took  possession  of  all  the  premises,  and  con- 
tinued in  the  enjoyment  of  them  from  that  lime 
without  interruption,  except  as  hereinafter  mentioned. 
For  some  time  previously  to  Michaelmas  1822,  onfe 
Hawken  had  been  tenant,  to  Mr.  and  Mrs.  Hobfyti,  of 
the  closes  called  Ninnisses  and  Sandra's  Fields,  but  his 
tenancy  ended  at  that  time ;  and  shortly  before  he  qnittftd 
possession  he  was  served  with  the  following  notice, 
signed  by  the  defendant's  father :  —  "  Whereas  I  claim 
to  be  owner  and  proprietor  of  all  those  fields  called 
Sanders  or  Saiidry's  Fields,  and  Ninnisses  Park,  situate 
within  the  parish  of  Padslow,  in  the  county  of  Conrnatl, 
which  you  now  occupy  at  an  annual  rent :  now  I  do 
hereby  give  you  notice,  that  I  intend  to  institute  legal 
proceedings  for  the  recovery  thereof;  and  further,  that 
you  are  not  to  pay  any  rent  which  now  is,  or  hereafter 
may  accrue,  due,  for  the  same  to  any  person  or  perstms 
whomsoever,  without  my  knowledge  and  consent.  Dated 
this  Sd  day  of  June  1822."  Shortly  after  Htne&en  had 
quitted  these  premises  the  defendant's  father  weot  to  all 
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time.     After  Michaelmas  1824  the  defendant  paid  the        1828. 
reeve  of  the  manor  of  Trecose^  one  year's  chief  rent  for  . 

Doe  dem. 

Sandrj/s  Fields  and  the  Fap-welPs  parcel  of  the  premises        Brun« 
in  question  due  to  the  said  manor.  Marttk. 

By  indentures  of  lease  and  release,  bearing  date  the 
6th  and  7th  of  May  1824,  the  children  of  Richard 
Elliott  and  Martha  Pamall  living  at  the  time  of  Peggy 
HoUt/n^s  death,  (the  husbands  of  the  married  female 
children  being  parties  to  the  deeds,)  conveyed  their  in- 
terest to  the  lessors  of  the  plaintiff.  These  deeds  recited 
several  former  conveyances,  and,  amongst  others,  deeds 
of  lease  and  release,  and  a  fine  sur  conusance  de  droit, 
&c.  by  Joseph  Martyn  and  ^^^^5  his  wife,  formerly  Agnes 
Elliott^  unto  Ediicard  Coode  and  his  heirs,  of  Michaelmas 
term,  48  G.  3.,  and  lease  and  release  and  a  fine  sur  con- 
usance de  droit  comme  ceo  by  Samuel  Thomas  and 
Grace  his  uoife^  formerly  Grace  Partially  to  the  said 
Edward  Coode^  of  Trinity  term,  54  G.  3. 

In  Trinity  term  1824  a  fine  was  levied  in  pursuance 
of  a  warrant  contained  in  the  deed  of  May  1824;  and 
the  third  proclamation  was  in  Hilary  term  1825. 

The  declaration  contained  two  demises  of  the  same 
date,  viz.  the  1st  of  September  1824,  the  first  by  C.  P. 
Brune,  and  the  second  by  Edward  Coode^  and  the  pre- 
mises sought  to  be  recovered  were  NinnisseSj  Sandn/s 
Fields^  and  the  VarweU  Closes  in  Crugmere.  This  case 
was  argued  at  the  sittings  in  banc,  after  last  Easter 
term,  by 

Preston  for  the  lessors  of  the  plaintiff.  According  to 
the  general  rules  of  law,  and  the  rule  in  Shelli/s  case  (a), 

(a)   ]  Co,  97. 

K  k  4  wherever 
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wherever  ao  estate  for  life  is  given  to  the  anceetor  with 
a  limitation  to  his  heirs  in  any  way,  the  two  etitates 
uoite,  and,  therefore,  in  this  case  the  estate  for  life  given 
to  T.  Martifn  by  the  settlement  united  with  the  ultimate 
remainder  to  bis  right  heirs  male,  and  became'either  an 
estate  in  tul  or  in  fee  to  him  and  his  male  heirs<  For 
want  of  words  of  procreation  it  was  not  an  estate  tail; 
if  an  estate  in  fee  the  word  male  must  be  rejected,  for  no 
one,  'COD  create  a  new  rule  of  descent,  and  then  it  was 
an  estate  in  fee-simple,  Ixird  Ossulston's  cose  (a),  Havel 
v.  Ferrers  ifi),  where  Lord  Macclesfield  said  he  would 
not  allow  the  bar  to  dispute  what  was  the  tbundatioD 
and;)and-mark  of  the  law,  viz.  that  under  such  circum- 
stances the  word  male  must  be  rejected,  and  the  esUts 
^ivcn  to  the  heir  general.  Under  tliat  setdement,  then. 
Hooper  Martyn  had  a  vested  remainder  in  fee  at  die 
time  when  his  will  was  made,  and  under  his  devisees  the 
lessors  of  the  plaintiff  claim.  This  applies  equally  to 
all  thei property;  for  although  tlie  second  divisitm  of  k 
was  given  to  trustees  and  their  heirs  to  the  use  of  the 
issue  female  for  certain  purposes,  it  must  be  presumed 
tha(,,thqse  .purposes  have  been  long  since  answered*. 
The  pnjy.  point  that  can  be  made  for  the  defendant  im 
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droit  come  ceo,  conveyed  their  shares  to  the  lessor  of       1S28. 
the  plaintiff,  and,  therefore,  he  has  a  tide  by  estoppel 
to  those  two  shares  prior  to  any  title  by  estoppel  which        Bruns 
the  defendant  can  in  any  way  set  up,  Helps  v.  Here"      Martth. 
ford  {a).     However,  as  there  was  no  disseisin  by  the 
defendant,    his  argument  as  to  the  estoppel    is  un- 
availing. 

m 

Varquhat  Fraser  contr&.  The  words  **  heirs  male*" 
in  the  ultimate  remainder  in  the  settlement  of  1 722,  are 
words  of  purchase.  It  must  be  admitted,  that  the  rule 
in  SMl^s  case  is  not  to  be  dispensed  with,  unless  there 
is  a  clear  intent  to  make  use  of  the  latter  words  as  words 
of  purchase.  But  Feame  (6)  says,  **  Some  instances 
there  are  even  in  cases  at  common  law  wherein  the 
subsequent  limitation  to  the  heirs  of  the  body  has  been 
so  qualified  and  corrected  by  other  additional  words,  as 
to  amount  to  words  of  purchase  and  not  of  limitation." 
And  they  were  held  to  be  words  of  purchase  iii  Waker 
y.Sncwe  (r),  and  Lisle  v*  Grey  {d)j  inasmuch  as  it  was 
presumed  that  the  parties  intended  to  use  them  in  that 
sense.  Now,  here 'these  words  cannot  create  an  estate 
tail  for  Want  of  words  of  procreation,  neither  can  they 
oreate  an  estate  in  fee,  unless  the  word  male  be  rejected, 
and  no  word  ought  to  be  rejected  if  a  sensible  meaning 
can  be  given  to  it  By  construing  these  as  words  of 
purchase,  they  will  bear  a  sensible  meaning,  and  the 
ultimate  declaration  of  an  intention  to  keep  the  estate 
in  the  family  and  name  of  Martyn  shews  that  to  be  the 
true  meaning  in  which  they  were  used.  If  so^  at  the 
date  of  Hooper  Martytis  \^ill  this  remainder  was  con- 

(a)  ^B,iA.  242.  {hi)  CofUm.  Rem.  14t.  6th  ed. 

(c)  FalrMr,359.  {d)  2Xev.223. 

tingent, 
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1B88.  tingeot,  and,  thereforo,  could  not  be  devised.  IBat/Ia/J. 
natttai  Suppose  these  to  be  words  of  purchase,  and  that  there 
■BMptt  is  no  person  answering  the  description,  then  is  not  the 
IUmv)!.  eflfect  the  same  as  if  they  had  not  been  in  the  deed  VJ 
The  remainder  was  contingent  until  the  death  of  the  ■ 
particular  tenant  for  life,  uid  if  at  that  time  there  was 
no  person  answering  to  them,  the  estate  would  descend 
to  the  heir  of  the  settlor.  But  in  this  case  Thomas 
EUioU  is  the  heir  genera),  and  there  is  no  demise  by 
faim.  \_Bayiei/  J.  If  by  will  an  estate  is  given  to  A'  for 
life,  remainder  to  B.  in  tee  if  he  be  living  at  his  death, 
on  the  testator's  death  would  any  thing  descend  to  his 
heir,  or  what  would  become  of  the  fee  Pj  It  would  be 
in  abeyance,  and  would  not  descend  to  the  heir  liable 
to  be  divested  on  the  happening  of  the  contingent^. 
{^Bayley  J.  According  to  Pure/in/  v.  Rogers  {a),  the  fee 
would  not  be  in  abeyaace,  but  in  this  case  would  be  iu 
Hooper  Martyn,  and  by  him  devisable.}  That  question 
was  only  on  a  devise,  and  not  on  a  settlement  by  lease 
and  release.  But  supposing  this  point  to  be  in  &TOur 
of  the  lessor  of  the  plaintiff  as  to  the  Ninniises  and 
Sondtj/s  Field,  it  does  not  affect  the  residue  of  the  pro- 
perty which  was  settled   to  different  uses.     la  thoae 
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there  is  no  definite  period  at  whicli  the  estate  was  to        1828* 
cease,  they,  therefore,  took  the  fee.  Doe  v.  WiUan  {a).      -^   . 
If  the  trustees  took  only  a  chattel  interest,  it  is  not        B»oii« 

againft 

Stated  that  the  portions  have  been  raised,  and  that  MAAxm. 
should  be  decided  by  a  jury;  the  Court  will  not  make 
the  presumption.  Doe  v.  Passingham  (6).  In  the  next 
place,  it  cannot  be  denied  that  the  interests  created  by 
Hooper  Martyrf^  will  subsequent  to  the  death  of  Peggy 
Hoblyn  were  contingent,  and  such  an  interest  cannot  be 
assigned  at  law,  Lampefs  case  (c),  although  according 
to  the  words  of  the  statute  of  wills  it  may  be  devised» 
Doe  V.  Tomkinson  {d).  If  so,  the  lease  and  release  by 
Agnes  Elliott  and  Grace  Thomas  conveyed  no  estate. 
Neither  did  the  fines  give  any  title>  but  on  the  contrary^ 
they  operate  as  an  extinguishment  of  the  contingent 
interest  of  those  two  persons,  Buckler^s  case  (^},  tVeale 
▼•  Lower  {/).  \_Baylejij  J.  It  was  there  held  that  the 
fine  operated  by  way  of  estoppel.]  That  was  a  fine  sur 
concessit,  and  the  fifth  resolution  is  express,  that  if  it 
had  been  levied  in  fee  it  would  have  destroyed  the  con- 
tingent use.  In  Vick  v.  Edwards  (g),  Lord  Talbot  says^ 
that  a  fine  levied  of  a  contingent  interest  will  pass  a 
good  title  by  way  of  estoppel,  but  he  does  not  mention 
the  species  of  fine ;  and  as  he  refers  to  Weale  v.  Lower^ 
probably  a  fine  sur  concessit  must  have  been  meant. 
This  is  explained  in  the  fourth  resolution  in  Weale  v. 
LcnseTy  where  it  is  said,  "  A  fine  was  levied  sur  con-; 
cessit  for  years ;  it  did  not  displace  the  fee ;  and  when 
that  vested  it  fed  the  estoppel,  and  then  the  estate  by 

(a)  iB.^A,  84.  (6)  SB.^C.  305. 

(c)  10  Co.  4G.  et  t6.  note  (D).  (d)  2  M,  i^  S.  165. 

(c)  2  Co^  56.  6th  resolution.  (/)  PoUexf.  54. 
(g)  3  P.  Wms,  372. 

estoppel 


Doc  don. 
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estoppel  become  an  estate  in  interest,  and  was  tlie  same 
OS  if  the  contingency  had  happened  before  the  fine  was 
Bbdhi  levied."  Helps  v.  Hereford  {a),  cited  on  the  other  side, 
Hartth.  is  distinguishable.  There,  wliile  the  fee-simple  was  in 
the  ancestor,  the  heir  conveyed  by  fine.  It  could  only 
operate  by  estoppel.  The  heir  had  no  interest  to  con- 
vey. It  was,  therefore,  like  the  common  case  of  a  deed 
between  two  parties ;  the  one  professing  to  convey 
having  no  interest,  it  works  by  estoppel.  HerC)  how- 
ever, the  party  to  the  fine  had  an  interest  devisable  or 
descendible,  although  not  assignable.  Davies  v.  Bmk  {b), 
and  Tyrrel  v.  Marsh  (c),  are  exceptions  from  the  general 
rule,  and  merely  decide  that  a  fine  will  not  have  the  efiect 
of  extinguishing  powers  where  that  appears  to  be  contrary 
to  the  intention  of  the  parties.  [Barley  J.  The  fine  in 
this  case  clearly  was  not  levied  for  the  purpose  of  ex- 
tinguishing tlie  interest.]  Neither  could  that  intent 
be  supposed  to  exist  in  any  of  the  coses  where  it  has 
been  held  so  to  operate.  Lastly,  as  no  entry  was  made 
by  the  devisees  of  Hooper  Mar^  alter  the  death  of  his 
widow)  no  conveyance  of  their  interest  could  be  made* 
and  in  the  declaration  there  is  no  demise  by  them. 
[_I}ai/lcj/  J.  If  they  could  tlemise  for  the  purpose  of  brin 
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and  sale  enrolled,  nor  other  conveyance,  doth  avoid  an  1628. 

estate  by  wrong,  and  reduce  clearly  the  estate  of  the 

feoffor  and  make  a  perfect  tenant  of  the  freehold,  but  Brunk 

ogaitut 

only  livery  of  seisin  upon  the  land ; "  and  Butcher  v.  Maetyit. 
Butcher  (a)  confirms  this  view  of  the  case. 


Preston  in  reply.  The  first  point  made  for  the  de- 
fendant is  clearly  answered  by  Lord  OsstdstorCs  case, 
and  Counden  v.  Clerke  {b\  which  shews  that  where  the 
words  ^^  heirs  male"  have  been  treated  as  words  of 
purchase,  it  has  been  held  necessary  that  the  party 
claiming  to  take  under  them  should  be  both  heir  and 
male.  If  they  are  meant  to  point  out  a  special  heir, 
that  can  only  be  in  case  of  an  estate  tail,  which  this 
clearly  was  not.  As  to  the  second  point,  whatever  was 
undisposed  of  by  the  settlement  was  not  in  abeyance, 
but  vested  in  the  heir  of  Thomas  Martyn,  until  it  could 
▼est  according  to  that  deed,  and  in  the  mean  time  was 
grantable  or  devisable.  Hooper  Martyn^  the  heir,  did 
deiase  it,  and  under  that  devise  the  lessors  of  the 
plaintiff  claim.  The  third  point  was  applicable  to  those 
parts  of  the  estate  in  which  the  issue  female  were  in- 
terested. It  is  contended  that  the  trustees  took  the  fee, 
but  there  are  no  words  to  warrant  that  construction. 
The  use  is  limited  to  the  issue  female,  and  the  l^al 
estate  was  executed  in  them  by  the  statute.  Then 
the  trustees  were,  for  one  purpose,  to  receive  the 
rents,  that,  however,  only  gives  a  chattel  interest,  Jeni'- 
mott  V.  Cooley  {c\  It  is  a  common  case  that  an  estate 
should  be  holden  by  a  party  and  his  heirs  until,  &c. 
and  that  is  not  a  fee.     Their  estate  was  at  all  events  to 

(a)  7  B.  i  C.  399.  (b)  Hob.  29.  (r)  1  Lev,  170. 

cease 
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18SS.  cease  wfaen  the  daughters  attained  twen^-otie,  and  as  it 
J~T~  could  not  in  any  event  become  absolute  it  was  not  s 
Bavwa  fee.  Even  if  the  trustees  had  taken  a  fee,  the  argument 
Minr*.  founded  on  (he  principle  that  no  estate  can  be  lintited 
after  a  fee  would  not  be  applicable,  for  that  principle 
does  not  affect  wills  or  conveyances  to  uses.  Then  as 
to  the  conveyance  by  the  devisees  of  Hooper  Marhpt, 
they  had  not  any  grantable  or  assignable  interest,  nor 
was  it  devisable  or  releasable,  Leake  v.  Bolnnson  (a), 
Jee  v.  AudUif[b),  it  coold,  therefore,  only  be  bound  by 
estoppel,  and  in  that  mode  the  lease  and  release  and 
fine  by  them  operated.  With  respect  to  the  destruction 
of  (he  contingent  interest  by  the  fine,  Davles  v.  Bttsh  is 
expressly  in  point  that  it  would  not  have  that  eSect. 
The  case  of  disseisin  put  in  Buckler's  case  is  wholly 
different.  There  the  disseisor  had  the  seisin,  the  dis- 
seisee had  only  a  right,  and  the  law  will  not  allow  a 
right  to  be  parted  with,  and  even  that  case  was  denied 
in  Marck,  66,  The  point  put  in  Weale  v.  Lmeer  related 
to  the  case  of  a  contingent  remainder  to  a  party  ascer- 
tained, and  it  was  an  obiter  dictum  not  necessary  to  the 
decision  of  the  case  then  before  the  Court.  But  inp- 
posing  the  estate  was  not  grantable  after  the  death  df 
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effect  of  the  limitation  to  the  use  of  the  right  heirs  male        1828. 
of  Thomas  Martyn  ?  whether  those  words  are  words  of  ~ 

limitation  or  words  of  purchase  ?  It  was  conceded^  and  Bmms 
rightly,  by  Mr.  Frasa\  that  they  were  to  be  taken  as  Maettm. 
words  of  limitation,  unless  a  contrary  intention  was 
manifest.  But  he  contended  that  a  contrary  intention 
was  manifest,  and  that  tlie  limitations  looked  to  suck 
person  as  should  be  heir  male  of  Thomas  Martyn  at  the 
time  the  preceding  estates  should  fail.  I  cannot  see  any 
such  contrary  intention.  Were  I  at  liberty  to  con- 
jecture, the  opinion  I  should  form  would  be,  not  that 
the  settlor  was  looking  to  any  particular  individual,  or 
meant  to  make  an  object  of  his  bounty  any  individual 
who  at  a  distant  indefinite  time  might  fill  the  character 
of  heir  male,  but  that  he  meant  to  create  a  general 
estate  in  tail  male  in  himself,  and  that  he  unintentionally 
omitted  the  words  to  shew  of  whose  body  they  were  to 
be  heirs  male.  The  consequence  of  this  would  be,  that 
these  would  be  words  of  limitation,  that  the  word 
**  male"  must  be  rejected,  and  that  under  these  words 
Thomas  took  immediately  the  ultimate  remainder  in  fee. 

But  suppose  these  to  be  words  of  purchase,  would  it 
bar  the  lessors  of  the  plaintiff?  Upon  the  execution 
of  the  deed  this  would  be  a  contingent  remainder, 
because  nemo  est  haeres  viventis,  and  during  the  life 
of  Thomas  Martyn^  no  one  could  be  his  heir  or  heir 
male.  But  why  should  it  not  vest  the  instant  Thomas 
Martyn  died?  The  law  leans  to  the  vesting  of  estates; 
and  as  soon  as  n  person  comes  in  esse  who  fills  the  cfaa« 
racter  to  which  a  given  remainder  looks,  that  remainder 
vests,  unless  there  is  something  to  shew  an  intention 
that  it  should  not  then  vest.  Is  there  any  thing  to 
shew  such  an  intention  here?     The  limitation  is  not 

specially 
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specially  to  the  then  right  heirs  male  of  Thomas  Martj/n, 
or  to  such  persons  ns  shall  then  be  such  heirs  male, 
but  generally,  to  the  right  heirs  male  of  Thomas  Marti/n. 
As  soon,  then,  aa  any  person  filled  that  character,  and 
answered  that  description,  that  remainder  vested  in 
interest.  Upon  the  death  of  Thomas  Martyti  in  17*0^ 
the  remainder  vested  in  William,  who  was  then  his 
heir,  and  on  William's  death  in  1779,  the  remainder 
descended  in  fee  upon  Hocqier,  and  he  had  therefore 
power  to  make  a  will. 

The  next  question  applies,  not  to  the  whole  estate, 
but  to  that  property  only  which  is  included  in  the 
second  branch  of  the  settlement,  viz.  the  Varv^ 
Closes  and  the  property  in  Cnigmere.  This  question 
is,  whether  the  limitation  to  the  trustees  to  the  use 
of  the  issues  female  of  Thomas  Marlyn  vests  the  whole 
fee  in  the  trustees  so  as  to  prevent  the  persons  who 
claim  under  the  ultimate  remainder  from  having  any 
claim  at  law.  The  limitation  is,  that  for  want  of  issiie 
male  of  Thomas  Martyi  by  Martha  Hooper,  or  if 
such  issue  should  die  without  issue  male,  and  T^omai 
Martyn  shouldJiave  a  daughter  or  daughters  by  MarHia 
Hooper  living  at   his  death,   then   the  trustees,  tboir 


IK  THS  Ninth  Yeab  of  GEORGE  IV.  «1S 


trustees  and  their  heirs  were  to  raise  such  maintenanoe       1828. 
for  the  daughters  as   they  should  think  meet.     The      ^ 

Dos  dmi. 

trustees,  therefore,  have  no  express  power  given  them        Brunb 
over  the  rents  except  during  the  infancy  of  the  daughters.       Mabstv. 
Upon  the  daughters  attaining  twenty-one,  the  use  seems 
executed  in  the  daughters,  and  it  is  to  them,  and  to 
them  only,  the  control  appears  to  be  given  over  the 
rents,  issues,  and  profits.     Suppose,  however,  that  the 
l^al  estate  vested  in  the  trustees,  and  that  the  600/. 
or  800/.  in  the  events  which  happened  were  to  have 
been  raised,  and  that  the  trustees  were  the  persons  to 
bave  raised  them,  and  that  they  took  a  fee,  it  is  im- 
possible to  say  they  took  more  than  a  limited  fee,  a  fee 
which  must  determine  when  the  600/.  or  800/.  should 
luye  been  raised,  and  the  ulterior  right  expectant  upon 
the  determination  of  that  limited  fee  must  at  law  have 
been  in  the  heir  of  the  setdor,  not  by  way  of  limiting  a 
fee  upon  a  fee,  but  because  it  was  part  of  the  old  right; 
imd  upon  failure  of  the  estates  which  were  limited  by 
the  settlement  it  returned  back  to  the  settlor.     The 
doctrine  applicable  to  this  part  of  the  subject  is  to  be 
found  in  Co.  LitL  191  tf.  ii.  1.     Considering,  then,  that 
ho  claim  appears  to  have  been  made  by  the  trustees, 
Cbflt  nearly  twenty  years  of  a  possession  adverse  to  their 
cbim'  had  occurred  at   the  time  this   ejectment  wa3 
bifonght,  and  that  much  more  than  the  full  term  of 
iwenty  years'  adverse  possession  is  since  completed,  (for 
Ae  defendants'  possession  not  being  shewn  to  be  under 
them,  or  oa  their  behalf,  must  be  taken  to  be  adverse  to 
their  claim,)   and   that  up   to  the  present  time  they 
j0ppear  to  have  made  no  claim,  can  the  defendant  avail 
4iimself  of  this  supposed  right  in  the  trustees  ?     The 
presumpticm  at  this  distance  of  time  is^  either  that  it 
.    Vor.VlIL  LI  was 
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was  released  or  satisfied ;  and  we  think  it  too  doubtfuT 
and  too  distant  to  be  a  defence  in  the  mouth  of  & 
stranger. 

The  next  point  I  shall  consider  is,  Whether  the  cod' 
veyance  of  the  6th  and  7th  of  May  1824.,  [wssed  any 
interest  to  the  lessors  of  the  plaintiff:  and  upon  that  I 
cannot  bring  my  mind  to  doubL  The  objection  is, 
that  the  remainder>men  (the  grantors)  had  not  eaterect 
at  the  time  the  deeds  were  executed,  and  that  the  de- 
fendant liad.  First,  was  an  entry  by  the  remainder^ 
men  necessary?  It  is  conceded,  that  tn  ordinary  cases 
it  would  not  be.  But  it  is  snid,  that  this  is  to  be 
treated  not  as  an  ordinary  case,  because  the  defendant 
had  entered.  There  is  no  authority  to  shew  such  a 
conveyance  to  be  inoperative.  In  Co.  Lilt.  49  a.  it  is 
said,  **  If  the  feoilur  be  out  of  possession,  a  fine,  re* 
covery,  indenture  of  bargain  and  sale  enrolled,  or 
other  conveyance,  does  not  avoid  an  estate  by  wrong." 
It  does  not  say  that  the  conveyance  is  void.  But  wbti 
estate  -had  the  defendant  here?  The  remainder-men 
were  entitled  to  treat  him  as  having  an  estate  by  intm* 
sion,  for  the  sake  of  the  remedy ;  but  it  does  not  Ke  in 
his  muuth,  as  against  them,  to  say  he  had  any  estate. 
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know  it  ?    Non  constat  that  they  did ;  and  on  the  ?th  of        1828. 
May  the  conveyance  was  made.    Had  the  sale  been  of  a  ~ 

Dob  deixL 

pretended  title  only,  the  case  would  have  been  within  Brunb 
the  operation  of  the  32  H.  8.  c.  9.  But  to  bring  a  case  Ma&ttx. 
within  that  statute,  the  seller  must  have  a  pretended 
right  only,  and  the  information  must  aver,  that  it  is  a 
pretended  right  only,  for  that  is  the  point  of  the 
action,  'Rex  v.  Barnes  (a).  This  was  a  sale  not  of  a 
pretended  but  of  a  valid  title,  where  the  possession 
had  gone  with  that  title  till  within  two  months  of  the 
sale,  and  there  had  been  no  act  of  dispossession  (if 
there  ever  was  one)  till  within  a  much  shorter  period. 
It  has  been  argued,  that  the  conduct  of  the  de- 
fendant amounted  to  what  the  law  considers  an  in- 
tmsion,  and  that  at  the  time  of  the  conveyance  of 
May  1824,  the  defendant  was  in  the  land  as  an 
intruder.  But  wliat  does  the  law  consider  an .  intru- 
sion? Not  a  mere  wrongful  entry  into  possession 
(unless  the  rightful  owner  chooses  so  to  consider  it), 
but  a  wrongful  possession  of  the  freehold ;  and  what 
Lord  Ellenborongh  lays  down  in  William  v.  Thomas  (6), 
as  to  disseisin,  applies  also  to  the  case  of  intrusion,  both 
equally  ousting  the  right  owner,  not  from  the  posses- 
sion merely,  but  from  the  possession  of  the  freehold. 
He  there  says,  **  Disseisin  was  formerly  a  notorious  act, 
when  the  disseisor  put  himself  in  the  place  of  the  dis- 
sebee  as  tenant  of  the  freehold,  and  performed  the  acts 
of  the  freeholder,  and  appeared  in  that  character  in  the 
lords'  court.''  But  what  act  of  notoriety  is  here 
stated  to  have  been  done  by  the  defendant  as  claiming 

(a)  Cro.  Car,  235.      1  Hawk*  c.  86.  i.  la     Dy.  74. 
(6)  \^EaH,\55. 

LI  2  to 
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t6iS.  to  put  himself  in  the  place  of  the  i-ightful  freeholder? 
T~~~~  At  most,  he  was  only  in  possession  six  weeks.  It  mp- 
BiuHi  pears  to  me,  that  he  had  no  such  estate  by  wrong  as  to 
HAimr.  prevent  the  remainder-men  from  making  a  valid  con- 
reyance. 

The  last  objection  applies  to  ttro  shares  only,  ^ose 
of  Agnes  Martytt  and  Grace  Thomas,  and  the  foundation 
of  the  objection  is  this, — that  before  Peggy  Martyn'a 
death,  and  whilst  their  estates  were  contingent,  they 
levied  finea  sur  conusance  de  droit  come  ceo,  and  that 
all  right  as  to  their  shares  was  thereby  effectually  ex- 
tinguished and  destroyed.  These  fines  were  not  pro- 
duced in  evidence  at  the  time  of  the  trial,  and  do  not 
constitute  part  of  this  special  case;  but  as  they  are  stated 
in  the  deeds  of  6th  and  7th  Mcy  182*,  we  are  bound 
to  assume  there  were  such  fines ;  snd  if  such  fines  had 
the  effect  supposed,  those  deeds  are  upon  the  face  of 
them  bad  as  to  these  two  shares.  The  fines  are  de- 
scribed in  the  release,  as  stated  in  this  case,  not  as 
fines  sur  concessit  (which  if  for  years  only  woold 
have  worked  no  destruction  or  exting;uishment},  but 
the  one  as  a  fine  sur  conusance  de  droil^  &c  and 
the  other  as  a  fine  sur  conusance  de  droit  come  etc 
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In  Whitfield  v.  F(vwcett(a\  on  a  marriage  settlement,        1828. 
ft  rent  was   created   to  the   use  and   intent  that  the      ^     . 

Dos  deal. 

heirs  of  the  body  of  the  wife  and  their  heirs  should  Baom 
receive  such  rent,  and  subject  thereto  the  hind  was  lUBimi. 
limited  to  the  husband  and  his  heirs.  There  were  two 
sons  of  the  marriage,  and  they,  in  the  life  of  the  father 
and  mother,  sold  this  rent  to  the  plaintiff  without  fine. 
The  estate  was  the  father's.  Lord  Hardwicke  held  that 
the  sons  had  not  an  actual  possibility  at  the  time  they 
•old ;  the  rent  might  never  arise,  or  if  it  did,  the  sons 
might  not  be  heirs  of  the  mother's  body  at  her  death. 
NoUiing,  therefore,  passed  by  that  conveyance  in  point  of 
law,  it  being  by  deed,  and  not  by  fine,  which  had  it 
been  levied  of  this  rent,  and  they  had  survived  their 
mother,  would  have  operated  as  against  them  by  estop- 
pelp  binding  them  and  their  heirs.  In  Wright  v. 
Wright  {b),  testator  devised  in  fee  to  his  two  daughters, 
but  that  if  either  died  unmarried,  his  son  Robert  sliould 
lake  the  estate  in  fee,  paying  the  other  daughter  500/. 
Testator  died,  Robert^  in  consideration  of  natural  love, 
conveyed  the  land  and  all  his  claim  and  right  therein  to 
Jiis  younger  son  George  in  fee.  Robert  died.  One  daugh- 
ter died  unmarried.  Roberts  elder  son  filed  a  biU, 
claiming  the  estate  on  paying  the  other  daughter  500/. 
The  question  was.  Whether  the  conveyance  to  George 
was  a  bar  to  the  claim  of  the  elder  son;  and  Lord 
Hardwicke  held  it  was,  for  though  the  limitation  to 
Robert  was  by  way  of  executory  devise,  and  therefoi*e 
ft  possibility  only,  which  the  law  will  not  permit  to  be 
granted,  yet  it  may  be  disposed  of  in  equity  to  a 
stranger,  and  the  bill  was  dismissed  with  costs. 

(a)  1  Ves.39U  (fi)  1  VesAil. 

L  1  3  But, 
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But,  although  a  contingent  remainder  cannot  be  con- 
veyed at  law,  it  may  be  extinguished ;  and  the  question 
is.  Whether  a  fine  in  fee  of  necesi>ity  extinguishes  it  It 
may  be  -conceded  that  a  fine,  if  so  intendetl,  will  have 
that  elTect,  and  as  far  as  this  case  is  concerned,  that  such 
shall  primS  facie  be  taken  to  be  the  intention;  but  the 
question  is.  Whether  it  shall  so  enure  where  a  con- 
trary intention  is  apparent.  Mr.  Preston,  in  his  Trea- 
tise on  Conveyancing,  seems  to  think  it  shall.  I  do 
not  cite  this  book  as  an  authority,  though  from  the 
learning,  research,  experience,  and  discrimination  of 
the  author,  it  is  extra-jadicially  entitled  to  great  weight; 
but  I  refer  to  it  because  it  states  the  doctrine  concisely, 
and  the  reason  of  it,  and  gives  a  reference  to  all  the 
authorities.  The  passage  to  which  I  refer  is  to  be  found 
in  p.  209. ;  and  is  as  follows :  "  A  person  who  has  merely 
a  right  of  action  or  of  entry,  or  a  contingent  remainder, 
x)r  other  JiUure  or  executory  interest,  which  does  not  give 
■a  vested  estate,  should  cautiously  avoid  levying  (bis 
species  of  fine,  (i.  e.  a  fine  sur  conusance  de  droit  corae 
ceo,)  unless  he  means  to  extinguish  his  interest;  for  as 
rights  of  action,  &c.  (of  course  including  contingent  re- 
main(lers)c!tnnot  be  triinsferred,  the  coiiusee  in  the  fine 
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malndersj  p.  289.  he  says,  '^  That  a  contingent  estate  1828. 
cannot  be  passed  or  transferred  by  a  conveyance  at  law, 
before  the  contingency  happens,  otherwise  than  by  way  BauNi 
of  estoppel  by  fine  (or  recovery),  appears  by  Weale  v.  Makxtm. 
LormeTj  and  Vick  v.  Edwards.  In  the  seventh  edition  of 
that  work  by  Mr.  Butler^  366.  this  position  is  stated  in  a 
note.  [A  contingent  remainder  may  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel,  so  as  to  bind  the  in- 
terest which  shall  afterwards  accrue  by  the  contingency,] 
but  upoa  this  head  see  Mr.  PrestorCs  Treatise  oti  Coti" 
veyancing.  The  part  within  the  brackets  is  in  the 
text  of  Fearney  and  it  is  introduced  in  the  note  as  the 
legal  position  established  by  the  section  to  which  it 
applies.  In  the  same  edition,  366.  it  is  said,  that  a  con- 
tingent remainder  cannot  be  passed  or  transferred  by  a 
conveyance  at  law  before  the  contingency  happens, 
otherwise  than  by  way  of  estoppel  by  fine  or  by  re- 
covery where  the  contingent  remainder-man  comes  in 
by  voucher,  appears  by  Weale  v.  L/mer  and  Vick  v. 
Edwards ;  but  contingent  estates  it  seems  are  assignable 
in  equity.  In  the  edition  of  Gilbert  on  Uses,  by  Sugden^ 
p.  124.  there  is  the  following  note  by  the  editor:  It 
should  seem  that  it  may  still  be  considered  clear  that  a 
fine  in  fee  of  a  contingent  estate  will  operate  to  pass  it  to 
the  conusee  by  estoppel." 

The  opinions  of  text  writers  being  so  much  at  va- 
riance, it  becomes  necessary  to  examine  the  autho- 
rities on  which  they  severally  rely  in  support  of  those 
opinions.  Mr.  Presioti  relies  on  Weale  v.  Lotuoer,  and 
upon  what  he  calls  the  sixth  resolution  in  Buckler's 
case  (a).  But  this  should  rather  be  called  an  extra- 
judicial dictum;   for  it  was  not  one  of  the  points  re- 

(a)  9  Co.  56  a, 

L  1  4  solved, 
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solTed>  nor  did  the  facts  of  the  caae  raise  it.  It  is  as 
follows :  "  Sixthly,  it  was  satd  if  disseisee  levy  a  Bne  to 
a  6trang«r,  that  in  this  case  the  disseisors  shall  retain 
the  laud  for  ever ;  for  the  disseisee  against  bis  own  fine 
cannot  claim  the  land,  and  the  conusee  cannot  enter; 
for  the  right  which  the  conusor  had  cannot  be  traos~ 
ferred  to  him;  but  by  the  tine  the  right  a  extinct, 
whereof  the  disseisor  shall  take  advantage.  In  WeaU 
▼.  IjmtKr{a)  the  same  doctrine  is  held  by  Lord  Haiej 
but  the  case  there  in  Judgment  did  not  fall  within  it. 
Iliere  a  contingent  remainder-man  in  tail,  who  had  also 
the  remainder  in  fee,  levied  a  fine  to  the  use  of  Jl  S.  for 
500  years,  and  died  before  the  contingency  bappenedi 
upon  his  death  tlie  remainder  in  fee  descended  upoa 
his  heir,  and  whether  J.  S.  had  right  tor  the  500  years 
against  such  heir  was  the  question.  This  depended 
npon  the  point  whether  the  fine  destroyed  the  con* 
tingent  remainder;  and  it  was  held  that  it  did  no^ 
because  the  fine  was  for  years  only ;  but  Hale  C.  J.  said* 
bad  the  fine  been  levied  in  fee,  it  wonld  have  destroyed 
the  amtingetit  use,  barred  the  heir,  and  enared  and 
operated  to  the  benefit  of  the  possessor(&],  as  the  fine  of 
the  disseisee  to  a  stranger;  but  he  had  the  case  debated 
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them,  and  not  a  stranger,  and  therefore  the  disseisor  1828. 
shall  not  take  benefit  of  it,  and  therefore  they  did  con-  nZTZl 
ceive  2  Co.  56  a.  to  be  no  law."  If  a  disseisin  be  un-  Brons 
known  to  disseisee,  a  fine  by  him  shall  not  enure  to  the  Marttv. 
benefit  of  the  disseisor.  In  FUzherbert  v.  Filzfierbert  (a) 
it  was  moved  if  disseisee,  not  knowing  of  the  disseisin, 
bad  levied  a  fine  to  a  stranger,  whether  that  should  have 
barred  his  right,  and  enured  to  the  benefit  of  the  dis- 
seisor, according  to  2  Co,  5Q  a.,  Buckler^s  case,  which  if 
admitted  would  be  of  very  mischievous  consequence? 
But  herein  the  Court  delivered  no  opinion ;  but  Bram" 
tton  C.  J.  and  myself  {Croke)  conceived  it  should  not 
enure  to  the  benefit  of  the  disseisor,  but  to  the  use  of 
ibe  conusor  himself;  for  otherwise  a  disseisin  being 
secret  may  be  the  cause  of  disinherison  of  any  one  who 
intends  to  levy  u  fine  for  his  own  benefit,  for  assurance 
of  his  lands  upon  his  wife  and  children,  or  otherwise." 
The  doctrine  whether  a  fine  by  disseisee  shall  enure  to 
the  benefit  of  the  disseisor  is  adverted  to  and  considered 
questionable  in  Co.  Litt.  49  a.  n.  4.,  Goulds.  162.,  1  BM. 
Abr.  Estoppel  (E\  pi.  3.,  and  Williams  v.  Thomas  {b). 
In  note  320.  to  Co.  Litt.  49  a.  n.  4.,  Buckler^s  case 
is  referred  to,  and  it  is  said,  **  fine  by  disseisee  ex- 
tinguishes his  right,  and  shall  enure  to  the  disseisor. 
But  see  this  denied,  M.  IS  Car.  B.B.  Crook,  n.  7., 
Mtzhtrberfs  case,  Hal.  MSS."-  In  Gouldsboroughy  162., 
CokCf  attorney-general,  demanded  this  question  of 
the  Court,  —  if  there  be  disseisor  and  disseisee^  and 
during  the  disseisin  the  disseisee,  when  he  has  nothing 
but  a  right,  levies  a  fine  to  a  stranger,  if  by  this  fine 
the  right  of  disseisee  be  gone,  and   if  the  disseisor 

(a)  Cro.  Car.  484.  {b)  12  East,  141. 

shall 
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1898.  shall  take  advantage  thereof?  Pcpham  and  Gctwdjf^ 
Nay,  truly."    In  BolL  Jbr.  Estoppel  (E),  pi.  3.,  this  is 

Bboms  laid  down, —  ^^  if  disseisee  suffers  recovery  to  the  use 
MAwrv.  of  iX,  this  shall  be  a  good  recovery  by  estoppel  to  bind 
disseisee  and  his  heirs."  If  baron  and  feme  be  tenants  iu 
special  tail,  husband  discontinues  and  dies,  and  the  wife 
levy  a  fine  without  entering,  the  fine  fortifies  the  dis- 
continuance, and  the  wife  cannot  enter  to  be  remitted, 
for  the  statute  32  H*  8.  only  avoids  the  discontinuance 
by  the  wife's  entry.  Mooters  case  (a).  In  Wright  v. 
Wright  (i),  Lord  Hardwicke  lays  it  down  that  in  law  an 
heir  may  levy  a  fine  in  the  life  of  his  ancestor,  which 
will  bind  by  estoppel  after  descent  to  him.  In  the  same 
case  Lord  Hardwicke  says,  ^^  The  reasons  of  the  law's 
not  allowing  such  a  disposition  which  this  Court  (a 
court  of  equity)  will,  are  mostly  very  refined,"  and 
Lord  Ccnoper  says  in  Thomas  v.  Freeman{c\  such  notioiis 
would  not  have  prevailed  now.  la  Williams  v.  Thomas^ 
whether  a  fine  by  disseisee  should  enure  to  the  use 
«)f  the  disseisor  was  raised  as  a  question  in  argu- 
ment; but  the  question  was  not  decided,  because  the 
0>urt  thought  that  there  had  been  no  disseisin ;  and 
Xord  EUehborough  discusses  the  point  what  is  a  disseisin, 
And  what  he  says  as  to  disseisin  is  equally  applicable  to 
a  case  of  intrusion  or  abatement.  The  true  principle 
seems  to  be  laid  down  in  The  Earl  of  Peterbarougjk 
V.  Bludworth  {d).  There  in  ejectment  before  Bridge 
man  C.J*  it  appeared  that  disseisee  levied  a  fine,  and 
declared  the  use  by  deed  to  conusee.  Bridgman  held  this 
•should  not  enure  to  the  use  of  the  disseisor ;  but  had  no 
juse  been  declared,  it  should  have  enured  to  the  use  of 

(a)  Palmer,  365.    2RoU.3l9,  (6)   1  Fei.  412. 

(c)  2  Vernon,  565.  (d)  1  Lev,  128. 

the 
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the  disseisor,  and  should  have  extinguished  the  right  of       1828. 
the  disseisee,  and  this  was  intended  to  have  been  found      _ 

Dm  den. 
specially ;  but  the  jury  gave  their  verdict  at  large  against        Bauir* 

the  direction  of  the  Court.    Bridgmarty  therefore,  was  of      Mamtm; 

•opinion,  that  if  no  use  had  been  declared,  the  fine  would 

have  enured  to  the  use  of  the  disseisor,  and  extinguish 

the  right  of  the  disseisee ;  but  the  use  being  declared, 

shewed  the  intent  that  it  should  not  enure  to  the  use  of 

the  disseisor.     And  this  agrees  with  Vick  v.  Edwards 

and  Davies  v.  Busk.     In  Fick  v.  Edwards  {a)  lands  were 

devised  to  two  trustees,  and  the  survivor  of  them,  and 

the  heirs  of  such  survivor,  in  trust  to  sell;  and  upon  its 

being  objected  that  the  parties  could  not  make  a  good 

tide,  because  the  fee^simple  was  not  in  the  trustees,  but 

was  limited  to  the  survivor,  and  it  was  uncertain  who 

would   be  the   survivor.    Lord    Talbot  held   that  the 

trustees,  joining  in  a  fine,  would  pass  a  good  title  to 

purchaser  by  way  of  estoppel;  that  the    fee   was   in 

abeyance,  and  it  was  certain  that  one  of  the  two  trustees 

roust  be  the  survivor,  and  entitled  to  this  future  interest, 

consequently  his   heirs  would  be  estopped   by  reason 

of  the  fine  levied  by  their  ancestor,  to  say,  "  partes 

finis  nihil  habuerunt,"  although  he  that  levied  the  fine 

had  no  interest.    Lord  Talboij  therefore,  was  of  opinion 

that  the  trustees  who  had  a  contingent  remainder  might 

transfer  that  remainder,  and  make  a  good  title  by  the 

operation  of  a  fine. 

In  Davies  v.  Bush  (6),  A.  was  tenant  for  life  under  a 

settlement,  remainder  to  his  wife  for  life,  remainder  to 

their  children,  with  ultimate  remainder  to  the  sufvivor  of 

(a)  5  P.  irmt,  372.  (6)  1  M'CUUand  {•  Tounge,  58. 

ihem 


CASES  IS  TRINITY  TERM 

them  in  Jeei  they  mortgaged  in  fee  to  L.  and  A,  and 
levied  a  fine  to  the  use  of  the  mortgagee  and  his  h^rt 
during  the  lives  of  A.  and  wife  and  the  survivor*  re- 
mainder to  the  uses  mentioned  in  the  settlement,  re> 
roainder  to  the  mortgagee  in  fee.  It  was  decided,  that 
the  contingent  remainder  in  the  survivor  was  not  de- 
stroyed by  the  fine,  because  it  was  controlled  and 
limited  by  the  deed  which  led  the  uses,  which  shewed 
unequivocally  that  the  parties  only  meant  to  give  the 
mortgagee  a  security,  and  had  no  intention  to  afiect  any 
of  the  limitations  in  the  original  settlement ;  but  that  the 
fine,  uncontrolled  by  the  deed,  would  have  destroyed 
them.  These  authonties  shew,  that  a  fine  in  fee  will 
not  extinguish  a  cootingeot  remainder,  when  a  contrary 
intention  is  apparent. 

The  contrary  opinion  proceeds  on  the  doctrine  of 
estoppeL  Co.  IaU.  352  a.  shews,  that  every  esh^peJ 
must  be  reciprocal  that  is  to  bind  both  parties,  and  that 
it  the  reason  that,  regularly,  a  stranger  shall  neither 
take  advantage  o^  nor  be  bound  by,  the  estoppel ;  but 
privies  in  blood,  as  the  heir,  and  privies  in  eststet  as 
the  feoffee,  lessee,  &c. ;  privies  in  law,  as  the  lord  by 
escheat,   tenant  by  the  curtesy,  tenant  in  dower,  the 


IN  THE  Ninth  Yeae  of  GEORGE  IV.  544 

droit  come   ceo    quil  ad  de    son    don,    and    though  1828» 

the   king    were  a  stranger  to    it,    and   had    notliing  ^— - 

but  this  seigniory  out  of  the  land,  yet  the  king  took  Bminx* 


advantage  of  this  estoppel.  The  reason  for  this  mIutk. 
seems  to  be  the  prerogative  of  the  king,  whereof  I 
shall  not  speak ;  but  otherwise  it  is  in  the  case  of  a 
common  person,  as  22  Ed.  3. 17.  and  MEd.  S.  30.  are 
agreed.  See  4 1  Ed.  S.  by  FtncAy  that  a  stranger  shall 
be  concluded  by  a  fine  levied  sur  conusance  de  droit 
come  ceo  quil  ad  de  son  don."  But  this  seems  a  mis- 
take in  Co.j  for  I  find  no  case  of  the  kind;  and  in 
40  Ed.  3. 30.,  where  it  was  argued  that  a  fine  should  not 
bar,  because  the  person  against  whom  it  was  urged  was 
a  stranger  to  the  person  who  levied  the  fine,  Finchden 
says,  ^*  Certainly  he  may  well  counterplead  against  the 
fine,  because  he  is  not  privy  to  thejine*  At  the  end 
of  the  report  is  a  note  ^  a  stranger  to  a  fine,  or  other 
tnatter  of  record,  shall  not  be  estopped.'  "  Concordat  An, 
38  Ed.  3.  fo.  28.  1 2  Ed.  4. 1 3.  per  Fair/ax.  1 1  i/.  4. 1. 82. 
42  Ed.  3.  fo.  20.  And  in  Brook.  Abr.  Estqppely  216.  it 
k  said,  a  stranger  to  a  fine  shall  not  plead  it  for 
estoppel. 

If  the  fines  by  Agnes  and  Grace  destroyed  their  re- 
mainders (it  being  uncertain,  when  their  fines  were 
levied,  whether  they  would  ever  be  entitled  to  any  thing 
in  this  estate),  it  must  be  upon  technical  reasoning  and 
technical  grounds  only ;  and  let  us  see,  then,  whether 
technical  reasoning  and  technical  grounds,  as  well  as 
sound  sense  and  correct  legal  principles,  do  not  lead  to 
a  contrary  conclusion.  Upon  the  death  of  Peggy  Hoblyn^ 
the  only  possible  claimants  would  be  the  heir-at-law  of 
Hooper  Martyn  ( Thomas  Elliott)  or  Agnes  and  Grace,  or 
die  persons  claiming  under  their  fines.    The  heir-at-law 

would 
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would  be  met  by  Hooper  Martyn's  wHI,  because  that 
gives  sway  the  whole  estate  to  the  surviving  childrea  <jS 
EUi<Hl  and  Pamell.  He  must  then  rely  upon  the  fines 
oi  Agnes  and  Grace,  and  then  he  is  met  by  this  dilem- 
ma :  those  fines  either  did  operate,  or  they  did  not ;  they 
either  passed  the  rights  oi  Agnes  and  Grace,  or  they  did 
not  If  the  fines  operated  and  passed  the  rights,  the 
rights  are  in  the  persons  claiming  under  those  fines;  if 
they  did  not  operate  and  pass  the  rights,  the  rights  stiU 
remained  in  Agnes  and  Grace.  To  extricate  himself 
from  this  dilemma,  the  heir  must  insist  that  Agnes  and 
Grace  are  estopped  from  saying  tliat  their  fines  did  not 
operate,  and  that  nothing  passed ;  but  unless  he  is 
estopped,  he  cannot  say  they  are  estopped,  because 
estoppels  are  reciprocal.  And  if  he  be  estopped  from 
saying  that  the  fines  did  not  pass  the  right  to  the  conu- 
sees,  the  persons  claiming  under  the  fines  oi  Agnes  and 
Grace  are  entitled  against  him.  But  is  it  true  that  Agnet 
and  Grace  are  estopped  as  against  him  ?  A  fine  bars  by 
estoppel  parties  and  privies,  and  parties  and  privies  may 
avail  themselves  of  stich  estoppel;  but  can  a  stranger 
insist  upon  it  ?  and  the  heir-at-law  is  a  stranger  to  this 
fine.     As  against  the  parties  claiming  under  their  finest 
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them:  their  fines  had  not  passed  it  from  them.  Had  182S. 
their  claim  been  resisted  by  the  persons  claiming  under 
the  fines,  they  might  have  been  estopped  as  against  them ;  Brunk 
but  their  claim  would  have  been  defeated,  not  because  Mabttk^ 
the  right  was  not  in  them,  but  because  they  were 
estopped  by  their  own  fines,  as  against  the  parties  and 
privies  to  those  fines,  from  saying  they  had  not  passed 
away  the  right  Upon  a  resistance  to  their  claim  by  a 
person  not  entitled  to  insist  upon  the  estoppel,  it  seems 
to  me  their  claim  must  have  prevailed.  The  true  state 
of  the  law  upon  this  point  I  take  to  be  this,  —  that  a  fine 
by  a  contingent  remainder-man  passes  nothing,  but  leaves 
the  right  as  it  found  it ;  that  it  is,  therefore,  no  bar  when 
the  contingency  happens,  in^the  mouth  of  a  stranger  to 
that  fine,  against  a  claim  in  the  name  of  such  remainder- 
man; that  it  operates  by  estoppel »  and  by  estoppel  only, 
and  that  parties  or  privies  may  avail  themselves  of  that 
estoppel,  but  parties  or  privies  only.  That  being  the 
case,  the  lessors  of  the  plaintiffs  are  entitled  to  recover 
the  two-ninths  which  belonged  to  Agnes  and  Grace^  a& 
well  as  the  remaining  seven-ninths  of  the  estate. 

Postea  to  the  plaintiC 
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GiBBs  V.  Samuel'  Stead  and  W.  Reed. 


ton  of  the 
Und-tai  ilull 
Utj  and  col- 
lect tbcrsln 
muiMtd.me- 
cording  to  ihe 
intern  of  ihat 
■ct;  and  thrj 
■n  rvquircH  lo 
dtnwnd  all 
•onu  of  moaey 

■•■cd  nf  (he 

partiea  them- 

tuneihallbe- 


'pRESPASS  for  breaking  and  entering  the  plainUiPs 
house,  and  seizing  his  goods.  Plea,  not  guilty. 
At  th«  trial  before  Dmfley  Serjt  st  the  SpHng  assizes 
for  the  count;  of  Sicrtvy  1828,  it  appearetf' tliat  the 
deRindant  Slead  was  collector  of  the  assessecT  and  land- 
taxes  for  the  south  division  of  the  parish  otSe.  Gem^Ct 
Sout/twark:  the  Other  defendant,  B^ed,  vraa  a.  broker. 
On  the  2f!d  of  March  I8i!7,  the  two  defendants' went 
to  the  plaintifTs  house  when  he  was  absent  from  hom^ 
and  demanded  the  payment  of  2l.  1  Is.  for  two  quarters' 
taxes,  viz.  1/.  17s.  for  assessed  taxes,  and  14s.  for 
land-tax.  They  were  informed  by  the  servant  of  tte 
plaintiff  that  he  was  not  at  home ;  but  they  entered 
the  htmse,  made  an  inventory  of  his  goods,  antf  tdl 
s  man  in  possession.  There  was  not  sufficient  proM 
(^service  of  notice  of  action  on  the  delendantiSSt^aa. 
Tlie    dtff^rttlnntB    put   in   a   warrant   of  the    coihnlis- 
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rizing  the  defendant  Steadj  as  collector  of  the  land-tax,  1828. 
to  levy  the  land-tax  by  four  equal  quarterly  payments ; 
(that  is  to  say,}  the  first  quarterly  payment  on  or  before 
the  24th  day  of  June  next  ensuing ;  the  second  quarterly 
payment  on  or  before  the  29th  day  of  September  next 
ensuing;  the  third  quarterly  payment  on  or  before 
the  25th  day  of  December  next  ensuing ;  and  tlie  fourth 
quarterly  payment  on  or  before  the  25th  day  of  Marchf 
which  would  be  in  the  year  1827." 

It  was  contended  on  the  part  of  the  plaintiff,  that  the 
land-tax  for  the  quarter  ending  on  the  25th  of  March 
was  not  due  until  that  day,  and  that  the  defendants 
having  distrained  for  that  quarter's  land-tax,  the  distress 
was  unlawful ;  and,  secondly,  that  they  had  no  right  to 
distrain,  either  for  the  assessed  (a)  or  the  land-tax  (5),  until 
there  had  been  a  neglect  or  refusal  of  payment  by  the 
plaintiff:  and  that  there  was  no  evidence  of  such  a  re« 
fusal  in  this  case,  as  the  plaintiff  was  absent  from  home 
when  the  demand  was  made,  and  the  defendants  had 
not  allowed  a  reasonable  time  to  elapse  between  the: 
demand  and  the  making  of  the  distress,  so  as  to 
enable  him  to  make  the  payment  required.  The 
learned  Serjeant  doubted  whether  the  land-tax  dis- 
trained, 

(o)  By  sect.  35.  of  the  45  G.  5.  c.  99.  it  is  enacted,  '*  that  if  any  per- 
son or  persons  shall  refuse  to  pay  the  several  sum  and  sums  charged  upon 
him,  her,  or  them  by  any  act  or  acts  granting  the  duties  herein  mentioned, 
or  any  other  duties  to  be  assessed  under  the  regulations  of  tliis  act,  upon 
demand  made  by  the  collector  or  collectors  of  the  division  or  place,  ac- 
cording to  the  precepts  or  estreats  to  him  or  them  delivered  by  such 
commissioners,  it  shall  be  lawful  for  such  collectors,  who  are  hereby 
respectively  thereunto  authorized  and  required,  for  non-payment  thereof, 
to  distrain  upon  the  messuages,  lands,"  &c. 

{b)  By  sect.  2.  of  tlie  58  G.  5.  c  5.  it  is  enacted,  **  that  the  sum  of 
]»989,675^  7«.  lO^d.  shall  be  raised,  levied,  and  paid  to  his  majesty  within 
tk*  ipaee  of  one  year  from  the  25th  day  of  March  1798,  and  ihall  be  as- 
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truoed  for  vas  due ;  but  be  was  clearly  of  opioioD  that 
tbe  distrefis  was  unlawful,  upon  tbo  ground  that  the 
defendanu  had  not,  ailer  th^  had  made  tbe  demand  of 
the  taxes  apon  tbe  premises,  ullowed  a  reasonable  time 

Hned  in  tbe  Kvcnl  cMoiin,  &e.  of  Eitgfiatd.  Wala,  and  BTwkt-iV^ 
Taeed,  according  to  the  propanions  therein  mentioned." 

Sect.  S.  eiucti,  ihit  the  penons  appointed  by  Ihti  get  (o  be  coilecton 
X  dioll  lerf  and  collect  all  and  ererjr  the  ntn  aDil  Uan  w  aawtwd 
knd  charged,  according  to  the  Inteot  and  iirection  of  (hii  »ct;  whick 
(aid  colledon  are  hereby  required  lo  demand  all  and  every  Ihe  •um 
and  nims  of  money  ohich  ihall  be  »  taxed  and  naesaed  of  tbt  partiea 
IfatmaelTea  aa  the  Mme  ahall  become  due,  if  ihey  can  be  found,  Or  cLie  at 
lb*  place  of  tbeir  lait  abode,  or  upon  the  premisei  cbarged  with  the  aa- 
Mument;  and  the  »id  teieral  colleclots  shall  colled  and  leiy  the  laid 
monie*  ao  charj;^  for  his  nujesly'a  use,  and  are  hereby  required  sad 
•ryoined  to  pay  unto  the  recaiTcn-general,  or  their  dcputias.  all  and  atrj 
tbe  laid  ralea  and  a»eEsmenta  by  them  respectJTely  collected  and  recelted, 
at  such  time  or  times,  place  or  places,  as  ihe  said  commissionen,  or  any 
two  or  more  af  Ihem,  ihall  appoint ;  ao  as  tbe  whole  sums  diM  for  eatb 
quarterly  payment  aball  be  paid  or  answered  by  tbe  laid  collectors  la  tba 
nee i Ten-general,  or  their  deputies  respeclively,  upon  tbe  days  and  at  (Im 
times  by  this  act  appointed  for  payment  thereof^'* 

Beet.  19.  enactB.  Ibat  the  sum  of  497,418/.  61.  lid.  and  nioe^iteendi 
parts  oTa  penny,  for  Ihe  Brit  quartetty  payment  of  Ibe  said  aasessmant^ 
ihall  be  levied  and  paid  unio  the  receirera-genenl  of  the  said  aerefal  couD- 
tica,  Ac.  on  or  befbre  Ihe  a4lfa  day  ot^tit  1T9S ;  ihc  like  sum  for  Ibe 
«ca&d  quarterly  payment,  oa  oi  befor«  tbe  29tb  Septaitier  179B ;  lb*  Uka* 
■um  for  th«  third  quarterly  payment  on  or  before  the  S5lb  day  of  Dectm- 
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fer  the  plaintiff  to  pay  the  same :  there  was  no  refusal  1€M. 
or  neglect,  therefore,  by  the  plaintiff  to  pay  before  the 
distress  was  made ;  and  the  jury,  under  his  direction, 
found  a  yerdict  for  the  plaintiff,  but  liberty  was  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit.  A  rule 
nisi  having  been  obtained  for  that  purpose, 

Broderick  shewed  cause.     At  the  time  when  the  de- 
fendants distrained,  the  last  quarter's  land-tax  was  not 
due.     By  the  warrant  of  the  commissioners,  which  is 
founded  on  die  stat  88  G.  S.  c.  5.,  the  defendants  were 
authorized  to  levy  the  land-tax  by  four  equal  quarterly 
payments :  the  times  of  payment  were  those  specified 
in  the  twelfth  section  of  that  statute.     The  land-tax  for 
the  last  quarter  did  not,  according  to  that  section,  become 
doe  until   the  25th   of  Marchj  so  that  on  the  22d  of 
that  month   they    levied   for  more   than    they  had  a 
right  to  do,  and  the  distress   was,   therefore,  unlaw- 
fill.       But,   secondly,   assuming  that  the  whole  sum 
claimed  by  the  defendants  was   due,   the  distress  was 
unlawful,  because  they  had  no  authority  to  distrain  for 
the  land-tax  under  the  stat  38  G.  3.  c,  5.,  or  for  the 
assessed  taxes   under   the   43  G.  3.  c.  99-,   until   there 
had  been  a  refusal  or  neglect  to  pay  by  the  plaintiff 
The  defendants  went  to  the  plaintiff's  house  when  he 
was  absent,  demanded  payment  of  the  taxes,  and  dis- 
trained, without  giving  him  any  opportunity  of  com- 
plying with  the  demand.     There  was  not,  therefore^ 
any  neglect  or  refusal  to  pay  within  the  meaning  of  the 
acts  of  parliament. 

Hutchinson  contra.     The  whole  sum  for  which  the 
defendants  distrained  was  due  on  the  S3d  of  MarcK 
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The  38  G.  S.  c.  5.  s.  2.  enacts,  that  the  entire  sum 
therein  mentioned  shall  be  raised,  levied,  and  paid 
within  the  space  of  one  year  from  the  25th  day  of  March 
1798.  By  section  9.  the  collectors  are  required  to  levy 
and  collect  all  and  every  the  taxes  assessed  and  charged, 
and  to  demand  the  sums  which  shall  be  so  taxed  and 
assessed  of  the  parties  themselves,  if  they  can  be  found, 
or  else  at  the  place  of  their  last  abode,  or  upon  the  pre- 
mises charged  with  the  assessment;  and  the  collectors  are 
to  pay  the  rates  and  assessments  received  by  them  to  the 
receivers-general,  or  their  deputies,  at  such  times  as  the 
commissioners  shall  appoint,  so  as  the  whole  sums  due  for 
each  quarterly  payment  shall  be  paid  In/  the  collectors  to 
the  receivers-general,  or  their  deputies  respectively,  upon 
the  days  and  at  the  times  by  that  act  appointed  for  pay- 
ment thereof.  By  section  12.  the  last  of  the  four 
quarterly  payments  is  required  to  be  made  }»/  the  col- 
lectors to  the  receiver-general  on  or  before  the  25/A  g^ 
March  1799.  The  collectors  must,  by  necessary  im- 
plication, have  had  authority  to  collect  those  rates  for 
that  quarter  before  the  25th  of  March,  because  die 
fourth  instalment  was  payable  on  or  before  that  day  to 
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last  place  of  abode,  or  on  the  premises  charged.     It  is        1828. 
the  duty  of  a  person  liable  to  pay  taxes,  as  soon  as  they 
become  due,  to  leave  a  sufficient  sum  on  the  premises  to       agaimt 
pay  them  whenever  they  are  demanded. 

Bayley  J.  I  think  that  the  direction  of  the  learned 
Serjeant  upon  the  point  decided  by  him  was  right,  and 
that  the  rule  for  entering  a  nonsuit  ought  to  be  discharged. 
I  have  no  doubt  that  the  land-tax  assessment  for  the 
last  quarter  ought  to  be  considered  as  having  become 
due  at  any  period  in  the  current  quarter  which  ended 
on  the  25th  of  March.  The  collector  must  necessarily 
have  the  pow^er  of  completing  the  collection  of  all  the 
sums  due  in  that  quarter  before  the  25th  of  March  / 
for  he  is  bound  to  pay  to  the  receivers-general  the 
whole  sum  payable  for  that  quarter  on  or  before  that 
day.  The  land-tax  for  the  quarter  ending  on  the  25th 
of  March  was,  therefore,  due  on  the  22d,  when  the 
distress  in  question  was  made,  and  there  is  no  ob- 
jection to  the  distress  on  the  ground  that  the  sums 
distrained  for  were  not  due.  But  I  am  of  opinion  that 
the  distress  in  this  case  was  unlawful,  because  the  de- 
mand not  having  been  made  on  the  party  himself  from 
whom  the  Uixes  were  due,  there  ought  to  have  been  an 
interval  between  the  demand  and  the  seizure,  so  as  to 
allow  the  plaintiff  an  opportunity  of  paying  the  sum  de- 
manded. The  statute  38  G.  3.  c.5.  s,  9.  requires  the  col- 
lectors todemand  all  sums  taxed  and  assessed  of  the  parties 
themselves,  as  they  shall  become  due,  if  they  can  be 
found,  or  else  at  the  place  of  their  last  abode,  or  upon  the 
premises  charged  with  the  assessment.  If  the  demand' 
be  made  on  the  premises  charged  with  the  assessment, 
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I8S8.  there  ougfat  to  be  between  the  demand  «nd  seizare  * 
—~^  reasonable  interval  of  Ume,  snfficient  to  allow  the  pait^ 
uomh  an  opportuni^  of  paying  the  sum  required.  Here  the 
collector  went  to  the  pldntiff's  bouse  in  his  absence, 
demanded  the  taxes;  and  tbey  not  having  been  paid 
upon  such  demand,  immediateiy  distrained.  Now 
the  serenteenth  section^  in  case  of  any  neglect  or  re- 
fusal to  pay  taxes  upon  detmmd  made  by  the  col- 
lectors, authorizes  them  to  distrun.  The  demand 
mentioned  in  that  section  must  be  such  a  demand  as  is 
mentioned  in  the  ninth  section.  It  must,  therefore,  be 
a  demand,  either  on  the  party  himself,  or  at  the  last 
place  of  his  abode,  or  upon  the  premises  cbar^ged;  and 
if  the  demand  be  made  on  the  premises  charged,  there 
ought  to  be  between  the  demand  and  the  seimre  an 
interval  of  time  sufficient  to  admit  of  the  party  making 
the  payment  required.  To  hold  that  a  distress  might 
be  put  in  immediately  after  a  demand  made  on  the 
premises,  in  the  absence  of  the  owner,  would  be  a  very 
harsh  construction  of  the  act,  and  might  be  attended 
with  great  inconvenience  in  many  cases;  for  poor 
-persons,  who  are  under  the  necessity  of  leaving  thar 
houses  in  the  <lay-tinie  to  work,  might  in  iheir  absence 
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money  demanded  had  not  been  paid,  the  neglect  to  pay  1838. 
after  such  a  demand  miirht  have  been  evidence  of  a  ^ 
refusal  within  the  meaning  of  the  act  of  parliament  If  y^ 
the  party  liable  had  been  at  home  at  the  time  when  the 
taxes  were  demanded,  and  knew  that  the  demand  had 
been  made,  the  neglect  to  pay  would  have  been  evidence 
of  a  refu&'d ;  or  if  the  collector  had  called  once,  and 
given  notice  that  he  would  come  again  on  the  following 
day,  and  the  money  was  not  then  left,  that  would  have 
been  evidence  of  a  refusal.  But  where  the  demand  is 
made,  not  on  the  individual,  but  on  the  premises,  at  a 
time  when  the  occupier  is  absent  from  home,  and  a 
reasonable  time  is  not  allowed  to  elapse  after  the  de- 
mand made,  so  as  to  enable  him  to  comply  with  the 
demand,  the  non-payment  of  the  taxes  in  that  case  is 
not  evidence  of  a  refusal ;  and  if  there  was  no  refusal  or 
neglect  to  pay,  the  distress  was  unlawful.  The  rule  fi;>r 
entering  a  nonsuit  must,  therefore^  be  discharged. 

HoLROYD  J.  Before  the  defendant  could  have  any 
right  to  distrain,  there  ought  to  have  been  a  de&ult 
of  payment  upon  or  after  demand  made.  The  statute 
38  G.  3.  c.  5.  5.  9.  requires  the  collectors  to  demand 
the  sum  assessed  of  the  parties  themselves^  as  the  same 
shall  become  due,  if  they  can  be  found,  or  else  at  the 
place  of  their  last  abode,  or  upon  the  premises  charged 
with  the  assessment.  Here  the  demand  was  not  made 
on  the  party  himself,  but  on  the  premises  charged  with 
the  assessment.  Until  some  default  was  made  by  the 
plaintiff  there  was  no  ground  for  makmg  a  distress. 
Until  the  plaintiff  had  had  an  opportunity  of  complying 
with  the  demand  made  by  the  collectors,  there  could 
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199^       i\6t  hart  been  any  default.    The  plaiiitifr  Was  absent 
_  from  home  ^hcn  the  demand*  was  -mader  he  faad  no 

GriBs 
^«£mi        opportunity  given  •hhn  of  <complying  with  that  demand 

before  the  distress  was  made,  and  had  not  been  gutl^ 

of  lany  default     The  distress  was,  therefore,  unlawful, 

and  the  plaintiff  is  entitled  to  recover. 


LiTTLEDALE  J.     I  am  of  the  same  opinion.     I  think 
that  at  1^  time  when  the  distress  was  made  the  land- 
tax  was  due  for  the  two  quarters,  and  that  the  collector 
before  the  end  of  the  current  quarter  was  authdrie€d^fb| 
><lemftnd  payment,  and,  upon  refusal,  to  distrain :   but 
in'iM'der  to  justify  the  collector  in  midcing  a  distress^ 
there  oiight  to  have  been  some  previous  deftiult  in  the 
^^laintiff.     There  was  no  default  in  this  case.  >  The 
demand  was  made  on  the  premises  charged  with  ^e 
assessment  at  •  a  time  when  the  occupier  was  absent.  ' 
He  ou^t  to  have  had  an  opportunity  of  comfdying  with^ 
the  demand,  and  a  reasonable  interval  of  time  ought  to 
have  been  allowed  him  for  that  purpose.     If  after  such 
an  interval  had  elapsed  he  had  not  paid,  he  would  ha^e . 
i)een  guilty  of  a  default     Or  if  in  this  case  he  had' 
been  at  home,  and  promised  to  pay  the  sum  demanded: 
Bt^a  certain  time^  and  had  failed  in  so  doing,  he  would 
hlire  been  guilty  of  a  default     But  he  was  not  at  home 
wfaen^  the  demand  was  made,  and  not  having  had  any 
previous  notice  that  the  collector  would  coll  for  die 
taxes,  he  was  not  bound  to  have  left  on  the  premisea 
money  sufficient  to  pay  them.   I  think  that  some  interval  ^ 
of  time^  varying  according  to  the  circumstances  of  the 
case,  ought  to  be  allowed,  after  the  demand  made;,  to 
make  the  payment  required,  before  a  distress  can  h.w* 

fully 
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fully  be  made.     The  defendants  in  this  case  distrained        1828* 
immediately  after  they  had  demanded  the  taxes.     The         ^ 
distress  was,  therefore^  unlawful,  and  this  rule  must  be        agama 
discharged* 

Rule  discharged. 


Charles  Brooke  against  Thomas  Noakes. 

DECLARATION  in  debt  on  the  statute  1 1  G.2.  c.  19.  In  an  action 
founded  on  the 

stated,  that  on  the  29th  September  1822,  the  plain-  tutute  n  G.  2. 
tiff  dembed  to  one  G.  Meet's  a  messuage  or  tenement,  against  a  party 
with  the  appurtenances,  and  also  certain  closes  of  land  i^^Jk  Uie 
in  the  county  of  Kent^  habendum   from  year  to  year  ?"*2*/"f** 
at  a  yearly  rent;  that  735/.  25.  9d.  of  the  rent  was  movalofhis 

*^  goods,  with  in- 

in  arrear ;   that  certain  cattle,  goods,  and  chattels  of  tent  to  prevent 

the  landlord 

Meers  being  upon  the  premises,  and  liable  to  be  dis*  from  distrain- 
trained  for  the  said  arrears  of  rent,  Meers  fraudulently  incumbent  on 
remoyed  and  carried  away  the  cattle,  &c.  from  off  the  not  only  to 
demised  premises,  with  intent  to  preyent  the  plaintiff  SXndant  «!.* 
from  distrainingr  the  same  for  the  rent  aforesaid;  and  ««t«l^he tenant 

°  m  such  fraudu- 

that  the  defendant  unlawfully  and  knowingly  aided  and  *«o'  removal, 

■^  °  "^  but  also  that 

assisted  Meers  in  the  said  fraudulent  carrying  away  and  he  was  privy  to 

the  fraudulent 

remoying  of  the  said  cattle,  &c.,  and  in  keeping  and  intent  of  the 
continuing  the  said  cattle,  &c.  so  conyeyed  away  and  re*-     semble,  That 
moved  away  as  aforesaid,  with  intent  to  jrreveni  the  same  ^fl^  JUnal" 
Jrom  being  distrained  for  the  said  rent  so  being  due,  ^mbemTnan 
payable,  and  in  arrear,  contrary  to  the  statute.     Ayer-  f^*j?,"^^  ^® 
ment,  that  the  cattle  were  of  the  value  of  1000/.,  whereby  against  a  third 

party*  for  as- 

and  by  force  of  the  statute  an  action  had  accrued  to  the  sisting  the  te- 

nant  in  such 

plaintiff  to  demand  from  the  defendant  2000/.,  being  fraudulent  re- 
moval, lo  bring 
the  case  by  strict  proof  «irithin  the  words  of  the  first  section. 

double 
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diMible  the  value  of  the  said  cattle,  &c.  Plea,  nil  dtSoet. 
At  the  trial  before  Burrough  J^  at  the  spring  assizes  for 
the  county  of  Kent  1826,  it  was  proved  that  liters  was 
tenant  to  the  plaintiff  of  the  premises  mentioned  in  the 
declaration,  and  that  the  rent  was  in  arrear;  that  in 
August  1 826,  the  rent  charged  in  the  declaratioa  was  due 
to  the  pleintiS*  from  Meerty  that  he  then  had  upon  the 
farm  five  cows  (which  were  usually  milked  by  bis  wife), 
and  upwards  of  200  sheep.  On  Saturday,  the  2d  of 
September,  the  plaintiff  called  on  Meets,  and  pressed 
him  for  payment  of  the  rent.  Meers  on  tiiat  occasion 
said  that  the  defendant  would  take  his  stodt  at  a  fair 
valuation.  The  defendaot's  farm  was  at  a  distance 
of  two  miles  from  that  of  Meers.  On  Sujtday,  the 
Sd  of  September,  the  cows,  sheep,  and  goods  of  Meert 
were  removed  from  his  farm.  The  cows  were  driven 
by  one  Bidcwood,  who  married  the  defendant's  sister, 
and  lived  upon  his  farm  with  htm.  The  marks  oo 
Meer^s  sheep  were  G.  M. ;  but  after  they  were  removed 
to  the  defendant's  premises,  they  were  marked  X.N. 
On  the  8th  of  September  the  wife  of  Meers  was  seen 
milking  his  cows  upon  the  defendant's  premises. 
The   learned  Judge    told    the   jury,    that    there  was 
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having  found  a  verdict  for  the  defendant,  a  rule  nisi  was  1828* 

obtained  for  a  new  trial,   upon  the  ground  that  the  bmookm 

verdict  was  against  evidence.     Lister  v.  Brcnm  {a)  and  ^nu 
Stanley  v.  Wharton  {b)  were  cited. 

Tkesiger  now  shewed  cause.  The  statute  1 1  G.  2. 
c.  19.  5. 1.  enacts,  *^  that  if  any  tenant,  &c.  shall  fraudu* 
lently  or  clandestinely  convey  away  or  carry  off  the 
premises  his  goods,  to  prevent  the  landlord  from  dis* 
training  the  same  for  arrears  of  rent,  it  shall  be  lawful 
for  the  landlord,  within  thirty  days  after  such  conveying 
away  or  carrying  off  such  goods,  to  distrain ;  **  and 
section  3.  enacts,  "  that  if  any  tenant  shall  fraudulently 
remove  or  convey  away  his  goods,  or  if  any  person  shall 
wilfully  and  knowingly  assist  such  tenant  in  such 
fraudulent  conveying  away  or  carrying  off  of  any  part  of 
his  goods,  or  in  concealing  the  same,  he,  the  person  so 
offending,  shall  forfeit  and  pay  to  the  landlord  double 
the  value  of  the  goods  by  him  carried  off  or  concealed." 
Section  d.  not  only  creates  a  duty  where  none  existed 
before,  but  also  makes  the  breach  of  that  duty  an  offence, 
and  subjects  the  third  party  to  a  penalty,  viz.,  the  pay- 
ment of  double  the  value  of  the  goods  removed.  This 
statute  is  remedial,  so  far  as  it  extends  the  remedy  of 
the  landlord  against  the  tenant,  but  it  rs  highly  penal  as 
it  affects  third  parties.  A  party  who  seeks  to  recover  the 
penalty  itiust  shew  by  strict  proof  that  the  defendant  has 
committed  an  offence  within  the  meaning  of  that  section. 
The  offence  imputed  to  the  defendant  is,  that  he  wilfully 
and  knowingly  assisted  Meers  in  the  fraudulent  carrying 
away  of  his  goods.  To  bring  the  case  within  the  third 
section,  the  plaintiff  ought  to  have  proved,  not  merely 

(a)  ZD.i^R.  501.  \})  9  Fnce^  301. 

that 
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tfaftt  there  was  a  fraudulent  removal  by  the  tenant  him- 
self, but  thaE  the  defendant,  the  person  assisting  in  the 
removal,  was  privy  to  that  fi^udulent  iulent  with  wbidi 
the  removal  was  made.  Saeh  v.  Meats  (a)  shews  that 
the  third  section  is  confined  in  its  operation  to  cases 
&Uing  within  the  £rst.  There  was  not  in  this  case  any 
aathlfactory  evid«ice  to  shew  that  the  defendant  was 
privy  to  the  fraudulent  intent  of  iMc^r*  when  be  removed 
the  goods  to  the  defendant's  premises,  and  ther^ore 
the  verdict  was  right.  In  Lister  v.  Brown  (b)  the  actips 
was  against  the  tenant  for  removing  riie  goods,  and 
against  his  son  for  assisting  in  such  removaL  Tbe 
goods  were,  in  &ct,  removed  by  the  son.  It  was  ob- 
jected, that  it  was  not  a  case  within  the  statute,  be- 
cause the  removal  was  not  the  act  of  tbe  tenant^  but 
of  a  third  party.  The  jury  having  found  that  the  re- 
aiovai  by  the  son  was  with  the  privity  of  the  father,  tbe 
Court,  on  motion  for  a  new  trial,  thought  that  the  set 
of  removal  by  the  son  under  those  circumstances  must 
be  considered  the  act  of  the  father ;  and,  consequently, 
l^t  the  removal  was  made  by  tbe  tenant,  and  that  tbe 
otbcTi  defendants  assisted  him  in  such  removal,  jbtawby 
V.   fVharton{c)  shews  that  circumstances  of  suspiooo 
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Stanley  v.  Wharton.     So  the  statute  29  EUz.  c.  4.  whidi        1828. 
isubjects  a  sberifT,  who  takes  larger  fees  than  allowed  by       bI[^b 
that  statute,  to  an  action  for  treble  damages,  at  the  snit       ^'^ 
of  the  party  aggrieved,  has  been  held  to  be  a  remedial, 
and   not  a  penal    statute,    Woodgate  v.  Knatchbull  {a). 
That  being  so,  there  was  ample  evidence  in  this  case 
to   shew   that  the  defendant  aided  and  assisted  Meers 
in  the  fraudulent  removal  or  concealment  of  his  gooda^ 
and  that  he  did  so  with  intent  to  prevent  the  plaintiff 
•from  distraining  them.     The  cattle  were  removed  to 
the  defendant's  lands,  and  were  driven   there  by  his 
brother*in-law.     The  cows  while   on    his   lands  were 
inilked  by  the  wife  of  the  tenant     That  was  proof  of 
continued  ownership  by  Meers ;  and  the  cattle  having 
'remained  upon  the  defendant's  land,  he  must  have  known 
flnom  Meers  for  what  purpose  they  were  removed.     At 
all  events  there  was  sufficient  evidence  of  such  a  con- 
cealment as  the  sheep  were  capable  of;  they  were  mixed 
with    the    defendant'^s    sheep,   and  their  marks   were 
changed.     It  ought  to  have  been  left  to  the  jury  upon 
these  facts,  Whether  the  defendant  was  privy  to  the 
fraudulent   removal  by  the  defendant,  and  concurred 
in  it  ? 

Bayley  J.  I  think  that  the  verdict  in  this  case  was 
right  The  statute  11  G.  2.  c.  9.  §.  S.  is  remedial  as  wdl 
as  penal.  It  is  remedial  so  far  as  it  enlarges  the  remedy 
which  the  landlord  had  against  his  tenant;  but  it  is  so 
far  penal  that  the  landlord  who  seeks  to  visit  a  third 
party  with  the  penal  consequences  of  the  act,  must  bring 
the  case,  by  strict  proof,  within  the  words  of  the  enacting 

(a)  8  7.  J2. 148. 

clause. 
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clause-  It  ought  to  have  been  proved,  therefore^  not 
only  that  the  deFendaot  assisted  in  the  removal  or  con- 
cealment of  the  goods,  but  that  he  gave  assistance  with 
the  intoit  to  prevent  the  labdtord  from  distraining. 
Now  here  there  was  no  evidence  which  ought  to  have 
aatis&ed  the  jury  that  the  defendant  assisted  in  the  rt- 
moyal  of  the  cattle.  If  the  fact  were  so,  it  m^t  have 
been  proved  by  Rickwood  i  but  tlie  plaintiff  did  not  call 
him.  Bat,  independently  of  that,  I  think  that  the 
defendant  ought  not  to  be  visited  with  the  penal  coo- 
sequences  of  this  act  of  parliament,  unless  it  be  distinct^f 
shewn  that  he  was  privy  to  the  fraudulent  inteot  witk 
which  the  tenant's  cattle  were  removed.  Assnmit^ 
therefore,  that  the  defendant  assisted  m  the  removal  «r 
concealment  of  the  property,  there  was  no  evidence  that 
he  did  it  with  the  A-audulent  intent  to  prevent  the  landr 
lord  from  distraining.  Upon  this  evidence  the  Tertlia 
was  properly  found  for  the  defendant  Tlie  role  for  • 
new  trial  must,  therefore,  be  discharged. 

HoLsoTD  and  Littxedals  Js.  concurred. 

Rale  ducbargcd.! 
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Chatfield  asainst  Parker  and  Cotterell. 


TRESPASS  for  breaking  and  entering  the  manors  Trespass  for 
mesne  profits. 

of  Budbroake  and  Kecktkomey  and  ten  messuages.  Plea,  ajudg- 
&c.  in  the  county  of  Warwick^  and  ejecting  and  ex-  bydefeiulant 
pelling  the  plaintiff  fit>m  his  possession  and  occupatioa  ^. .  ^^  ^f^u 
thereof,  and  keeping  possession  and  taking  the  issues  ^.  gnl'nq^- 
and  profits.     Plea,  as   to  enterinir  the  tenements  in  **?"  *'j'*^, 

r  -^  n  whereby  it  was 

the    declaration    mentioned,    and    ejecting,    expelling,  found  that -rf., 

and   amoving  the  plaintiff  from   his   possession    of  a  when  the  judg- 
ment was  reco- 

moiety  of  the  said  tenements ;  that  Parker,  in  Hilary  vered,  was 

seised  for  life 

term  1822,  recovered  a  judgment  in  the  King's  Bench  of  (inter  alia) 
i^ainst  the  Right  Honourable  John  Evelyn  Pierrepoini  menUoned^ 
Dormer,  Lord  Dormer,  for   400/.;   and   that  the  de-  l^dth^tlhf"' 
fendant  Parker,  for  obtaininir  execution  of  the  same  iudi?-*  »^nff  <J«l»^rod 

'  "  JO     those  premises 

ment,  sued  out  of  the  King's  Bench  an  elegit  upon  the  *®  ^«  defend- 
ant.    Replica- 

judp^ment,  directed  to  the  sheriff  of  Warwickshire ;  that  tion,  that  in 

....  .  1820,  ^.,  by 

by  an  inquisition  held  on,  &c.,  at,  &c.,  it  was  found  that  indenture,  bar- 
Lord  Dormer  was  seised  in  his  demesne  for  his  life  of  gold,  inter  alia, 


(inter  alia)  the  premises  in  the  declaration  mentioned,  menUon^Tn 
which,  together  with  other  land  in  the  inquisition  men-  J^^j^^'f^^ff. 
tioned,  were  a  moiety  of  the  lands  of  the  said  John  E.  P.  ****'  *>«  entered 

''  and  continued 

Lord   Dormer,  in   the   sheriff's   bailiwick,    which  said  inpossewion 

until  the  com- 

moiety  the  sheriff  caused  to  be  delivered  to  the  de-  mitting  of  the 

trespasses.  The 

fendant  Parker,  to  hold  as  his   free  tenements.     The  defendant 

craved  oyer  of 
the  indenture; 
and  it  thereby  appeared,  that  for  the  purpose  of  securing  an  annuity  to  J9.,  ^.  in  1819  had 
conveyed  the  premises  in  the  declaration  mentioned  to  B,  for  100  years,  and  that  subject 
thereto  he  conveyed  them  to  the  plaintiff  for  better  securing  a  second  annuity  granted  by  th» 
deed.  Upon  demurrer,  the  replication  was  held  to  be  good,  inasmuch  as  it  shewed  that 
the  plaintiff  was  in  possession  at  the  time  when  the  trespass  was  committed ;  that  A,  had 
no  interest  in  the  premises  at  the  time  when  the  judgment  was  obtained  against  him;  that 
Iba  defendant^  consequently,  could  derire  no  title  from  hiaa,  and  was  a  wrongdoer. 

plea 
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lfH9-       Pf^  tf>^  stated,  that  in  due  e^aution  of-Aewrrt  tn«d 

: r        out  by  Parker,  (he  other  defuodvit,  Cetlerell,  \a  aid  and 

-  Bbaiiiu  assistance  of  thp  sheriff,  and  as^  his  -bailio,  and  by  bit 
comiDuid,,  on  the  said  IS^  of  ^me  182S,  entered  the 
tenements  in  the  declaratioD  mentioned,  and  ejected  aod 
expelled  the  plainti^  fnd  ^^t-Parker  into,  aad'/>ari«r 
Mcordingly  took  poesqssioo  ^  a, moiety, theraoJi  tb 
came  being  part  of  the  tenements  in  tha  inquisi^illmeii- 
tione()»  and  kept  aad  continued  the  plai[itiff-,sd.-.e4* 
peUed,  &,c.  as  was  htwfal  for  the  ctuae  .aforesaid^^i  Ba- 
plication,  that  the  said  I<ord  JMrner  bdDg  setsedliRiUt 
d^negne  for  his  life  of  and  ii)  the  tenemente,  iwtthi  the 
appurtenances  in  the  declaration  menboned,  before  llw 
day  of  giving  judgment  in  the  plea  mentioned,  tdwilv 
«;i  the  lltb  of  March  1 820,  by  an  indenture  theoi  made 
between  die  said  Lord  Dormer  of  the  firscparW  W.S. 
and  J.  C.  of  the  second  part,  and  the  plaintiff  of  tba  third 
part,  granted,  bargained,  sold,  and.demised  to-theplain- 
ti^  his  executors,  &c.  amongst  other  things  the  preiniMs 
mentioned  in  the  declaration ;  habendum  to  the  pUiukif^ 
hi^  executors,  &c.  Ibr  the  term  of  200  years  (rota  the 
day  next  before  the  date  of  the  indenture;  that  the  plainiiff 
epfxred  and  became  possessed  for  the  said  tecm„aRdcoDr 
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acting  OKI  the  part  of  the  same  society^  of  the  second       l8Sd. 
part;  and  Charles  Ckat/Md  (the  plaintiflT),  of  AngeU     J''~T. 
amrtf  of  the  third  part.     It  then  recited,  that  by  an        (vsM 
indenture  of  the  18  th  June  181 9,  made  between  the  said 
Evelyn  Pierrepoinij   Lord  Dormer ,  of  the  first  part ; 
W.SnUtiAJ.  e.  of  the  second  part;  and  T.  Dceuoes  of 
the  third  part,  in  eonsidemtion  of  14,998/.  paid  to  tlie 
said  £.  P.  Lord  Dcr^rter  but  of  the  funds,  add  on  behatP 
of  the^sdoiety  or  partnership  in  Amnner  therein  iheri^ 
lioiied,  he  rhe  snid  E.P.  Lord  Dormer  did  gmnt,  &c; 
uttio  =  the  said  IF;  5.  andeXCl,  Hhefr  executors,  &c:  an 
anttuityof  1795&- to  be  paid  and  payable  for  ninety*^ 
laute  years,  to  be*  computed  from  the  day  next  before 
l)lJBr  date  of  the  indenture,  and  thenceforth  if  the  'saf<f 
£IP.  Lord  Dormer  should  so  long  live,  to  be  charged 
aild  lohargeabie  upon,  and  payable  out  of  (inter  alia)  the 
plreiikises  mentioned  in  the  declaration,  habendum  for* 
ninety-nine  years,  and   thenceforth  if  the   said  E^  P^ 
ILord' Dormer  should  so  long  live,  and  that  the  said 
S^  Pi  Lord  Dormer  did  grant,    bargain,  sell,  and  d^^ 
nise  unto  the  said  T.  Dawes^  his  executors^  &c.  (inter' 
alia)'  the  premises  mentioned  in  the  declaration,  haben- 
dum to  DaweSf  his   executors,   &c.  for  100  yea^,  to 
be  computed  from  the  day  next  before  the  date  of  the 
said  indenture,  if  the  said  JE.  P.  Lord  Dotiner  should* 
SO' long  live,  in  trust  to  pay  the  said  annnity  odt  of  fhe 
rents  and  profits,  &c.     It  then  recited,  that  the  sald 
JS.  P.  Lord  Dormer  had  contracted  and  agreed  with  the 
said  fV,  S»  and  J.  C.  for  the   absolute  sale  to  the  said 
^•5.  and  J.C,   as   two  of  the  directors  of  the  said 
Peiieanljife  Insurance  Company,  on  behalf  of  the  com-^ 
pany,  of  an  annuity  of  800/.  to  be  paid  to  them  IV.  5. 
and  jr.  C  their  executors,  &c.  for  ninety- nine  years,  to  be 
Vol.  VIII.  N  n  eotapnted 
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IS38.  computed  from  the  day  next  before  the  daLe  of  the 
iodenture  of  the  14th  March  1820,  if  the  sud  E.P. 
Lord  Dormer  should  so  long  liv^  at  and  for  69981., 
and  tbet  in  pursuance  of  the  said  agreement,  they  W.  S. 
and  J.  C.  had  oaid  that  sum  to  the  said  E.  P.  Ix>rd 
Dormer  i  and  that  upon  the  treaty  for  the  purchase  of 
the  said  annuity  of  800/-,  it  was  agreed  that  the  annuity 
(^  1 725^1  and  all  powers,  remedies,  and  trusts  for  secur- 
ing the  same,  should  be  ratified  and  confirmed,  and  subject 
thereto,  that  the  said  annuity  of  800/.  should  be  charged 
upon  (inter  alia)  the  premises  mentioned  in  the  declar- 
adon.  The  indenture  then  witnessed,  that  in  pursuance  of 
that  agreement,  he  the  said  E.  P.  Lord  Dormer  bad  raU- 
fied  and  confirmed  the  uinuity  of  1725/.  granted  by  the 
indaiture  of  the  18th  June  1819,  and  that  in  pursuance 
and  further  performance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  6998/.  paid  to  htin  by 
W.  S.  and  J.  C.  as  thereinbefore  mentioned,  he  the  sud 
E,  P.  Lord  Dormer  had  granted,  bargained,  sold,  ai>d 
confirmed  to  W.  S.  and  J.  C.  their  heirs,  executors,  &c. 
an  annuity  of  800/.  to  be  paid  and  payable  for  nine^- 
nine  years,  if  the  said  E.  P,  Lord  Dormer  should  so 
long  live,  to  be  charged  aud  chargeable  upon  the  laodi 
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habendum  the  premises  thereinbefore  granted,  and  every       1828* 

part  and  parcel  of  the  same,  but  subject  and  charged  as 

thereinbefore  was  mentioned  to  Chaffieldj  his  executors.       againu 
o      /.       1  Pake*. 

&c  for  the  term  of  200  years,  to  be  computed  from  the 

day  next  before  the  date  of  the  indenture,  and  thence- 
forth next  ensuing,  and  fully  to  be  complete  and  ended 
without  impeachment  of  waste,  if  the  said  E*  P.  Lord 
Dormer  should  so  long  live.  The  defendant  then  de- 
murred specially  to  the  replication. 

Serjt.  £.  Lawes  in  support  of  the  demurrer.  The 
replication  is  bad.  It  ought  to  have  shewn  the  com- 
mencement of  Lord  Dormer's  life  estate,  Co.  Litt.  SOS  b. 
{HolroydJ.  That  is  unnecessary,  because  both  the 
plaintiff  and  defendant  claim  under  Lord  Dormer.'X 
They  do  not  claim  under  the  same  instrument  The 
plaintiff  claims  under  the  lease,  the  defendant  under  the 
judgment  and  elegit  Secondly,  the  replication  is  no 
answer  to  the  plea.  The  plea  shews  a  judgment  re- 
covered against  John  £.  P.  Lord  Dormer,  The  repli- 
cation shews  a  demise  by  indenture  by  E*  P.  Lord 
Dormer.  It  does  not  shew  that  the  L8rd  Dormer  men- 
tioned in  the  plea  is  the  same  as  that  in  the  lease.  It 
slates  that  the  lease  was  made  by  the  said  Lord  Dormer^ 
viz.  the  Lord  Dormer  mentioned  in  the  plea.  That  was 
John  E.  P.  Lord  Dormer.  The  lease  upon  oyer  appears 
to  have  been  made  by  E.  P.  Lord  Dormer.  That  lease 
will  not  bar  the  defendant,  who  claims  under  Jb^n  E.  P. 
Lord  Dormer.  If  an  action  had  been  brought  on  the 
lease  against  John  E.  P.  Lord  Dormer^  he  might  have 
pleaded  non  est  factum,  Field  v.  Winlaoo  (a).     Assum- 

(o)  Cro.  EHm.  897. 

Nn  2  ing 
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ing  the  grantor  of  the  lease  to  be  the  same  person  » 
tile  defendant  in  the  action  in  which  the  judgment  wu 
obtained,  it  is  not  alleged  that  he  was  knnwn  as  well 
by  one  name  as  the  other;  and,  according  to  Cole 
v.  Hindson  (a),  Skadgett  v.  Clipson  (A),  and  Boons  ». 
Kir^ic),  such  an  averment  was  necessary  in  oftler  to 
obviate  this  olijection.  In  the  next  place,  the  plaintiff,  m 
order  to  maintain  this  action,  was  bound  to  shew  a  lease 
giving  him  the  right  of  possession.  But  the  leflsti  set  ovt 
upon  oyer  gives  him  a  right  in  reversion  only.  The  actiod 
being  not  against  a  mere  wrongdoer,  but  against  a  jodj^ 
mentand  elegit  creditor,  the  plaintiff  was  boand  to  shew 
title.  The  lease  being  a  lease  in  reversion,  gives  him  nti 
title  to  the  possession  ofthe  premises  mentioned  in  die  de- 
claration. The  replicB^on  confesses  all  the  facta  in 
the  plea,  and  is  intended  to  avoid  them,  and  to  shew 
8  right  to  the  possession  in  the  plaintiff,  but  does  mX 
do  so. 

Plattf  contr^  was  stopped  bythe  Court. 


'  BaylEt  J.     This  is  an  action  of  trespass.     Actaal 
1  is  sufficient  to  e 


Pamibiu 


IN  THK. Ninth.  YcAR  o?  GEOflOE  IV.  540 

In  order  to  give  the  defendant  a  good  title  against  the        I828« 
plaintifi*,  (who  is  admitted  by  the  demurrer  to  have  been      _ 
in  possession,)  the  defendant  ought  to  shew  that  Lord       ^|*^ 
Dormer  had  some  title  to  the  land  in  question,  at  the 
time  when  the  elegit  issued.     By  the  inquisition  set  out 
in  the  first  plea,  it  is  found  that  Lord  Dormer  was  seised 
for  life.     Assuming  that  to  be  a  sufficient  allegation  that 
he  was  so  seised,  does  the  replication  confess  and  avoid 
the  matters  stated  in  the  plea?    It  states  that  Lord 
Dormer  being  seised  for  life  before  the  judgment  (men-^ 
tioned  in  the  plea),  in  March  1820  by  indenture  bar- 
gained and  sold  to  the  plaintiff  the  tenements,  (including 
the  premises  mentioned  in  the  declaration,)  and  that  he 
entered  and  became  possessed,  and  continued  so  pos- 
sessed until  the  committing  of  the  trespass.     The  plain- 
tiff  and  defendant  claim   under  Lord  Dormer.    The 
plaintiff  claims  by  virtue  of  a  deed  executed  in  1820;  the 
defendant  by  virtue  of  a  judgment  obtained,  and  elegit 
issued,  in  1823.     The  title  of  the  plaintiff  is  prior  in 
point  of  time.    The  lease  supersedes  Lord  Dormer^s 
right.     It  has  been  insisted  that  the  lease  set  out  in  the 
r^ication  is  not  an  answer  to  the  plea,  because  it  ap- 
pears by  the  plea  that  the  judgment  was  obtained  against 
Lord  Dormer,  sued  by  one  christian  name,  and  it  appears 
by  the  lease  set  out  on  oyer,  that  Lord  Dormer^  who 
granted  that  lease,  does  not  use  the  same  christian  name. 
But  the  replication  alleges  that  the  said  Lord  Dormer 
being  seised  for  life  by  indenture,  demised  the  premises. 
The  replication,  therefore,   shews  that  Lord  Dormer^ 
who  granted  the  lease,  and  Lord  Dormer,  against  whom 
the  judgment  was  obtained,  was  the  same  person.     It  is 
not  competent  to  the  defendant  upon  demurrer,  to  say 
that  it  was  not  the  same  Lord  Dormer.    Lord  Dormer 

N  n  3  may 
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18S8.  may  have  been  sued  by  a  wrong  Christian  name  ia  die 
suit  in  which  judgment  was  obtained  againEt  him,  or 
he  may  have  used  a  wrong  Cfarisuan  name  in  the  lease. 
The  lease  is  not  void  by  reason  of  the  lessor  having 
used  a  wrong  Christian  name.  But  it  is  said  that  the 
lease  set  out  on  oyer  shews  that  the  plaintiff  bad  no 
right  to  the  premises  in  question.  It  recites  an  inden- 
ture made  by  Lord  Dormer  in  Jtme  1819,  whereby  he 
granted  an  annuity  of  1725/.  for  ninety-nine  years 
charged  upon  (inter  alia)  the  premises  mentioned  in 
the  declaration,  and  he  granted,  bargained,  and  demised 
those  premises  unto  H.  Dawes.,  habendum  for  100 
years>  It  tb^  recites,  that  he  had  agreed  to  sell 
another  annuity  of  800/.  for  ninety-nine  years,  and  be 
confirms  the  annuity  of  1725/.,  and  subject  thereto 
charges  the  premises  in  the  declaration  with  the  annuity 
of  SCO/. ;  and  for  better  securing  the  regular  payment 
of  that  annuity,  bai^ains,  sells,  and  demises  unto  the 
plaintiff  (among  others)  the  premises  mentioned  in 
the  declaration,  for  200  years.  It  appears,  therefore^ 
by  the  lease  set  out  on  oyer,  that  those  premises 
were  charged  wiUi  an  annuity  of  172.5/.,  and  fyr 
better  securing  the  payment  of  tliat  annuity  had  been 
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Dawes  had  not  entered  at  that  time.  It  is  quite  sufficient, 
however,  for  the  purposes  of  this  case,  to  say  that  the 
lease  set  out  upon  the  record  destroys  all  right  of  the 
defendant,  who  claims  under  a  judgment  obtained  against 
Lord  Doifner  in  1823,  because  it  shews  that  Lord 
Dormer  at  that  time  had  ne  interest  in  the  premises 
mentioned  in  the  declaration.  The  defendant,  there- 
fore, could  derive  no  title  from  him,  and  was  con* 
sequently  a  wrongdoer;  and  the  plaintiff  having  shewn 
that  he  was  in  actual  possession  at  the  time  when  the 
trespass  was  committed,  is  entitled  to  maintain  this 
action.  The  judgment  of  the  Court  must  be  for  the 
plaintiff. 
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Chatfulo 
Parkhu 


HoLROYD  J.  concurred. 

Judgment  for  the  plaintiff  {a\ 

{a)  This  action  was  originally  commenced  in  the  name  of  John  Doe* 
The  defendant  pleaded  the  judgment  and  elegit,  &c.  The  plaintiff  re- 
plied, the  demise  by  indenture  to  Cft«0Mf>  hit  «etry»  and  that  afler  such 
entry  the  said  plaintiff',  in  Hilary  term  1826,  commenced  an  ejectment 
against  the  defendants,  in  which  action  the  said  John  Z)oe,  as  the  nominal 
plaintiff,  complained,  &c  (setting  out  the  declaration).  It  then  stated 
that  John  Doe,  in  MichnelmaM  term  in  that  year,  recovered  judgment,  and 
afterwards  entered.  Upon  demurrer  to  this  replication,  the  Court,  after 
argument  at  the  sittings  in  banc  after  Hilary  term  1827,  held  the  repli- 
cation to  be  bad  ;  first,  for  stating  that  ChaJfield  was  in  possession  at  the 
time  of  the  trespasses,  thereby  negativing  John  Doe*%  possession  of  them 
at  that  time,  which  was  a  departure  from  the  declaration  ;  and,  secondly, 
became  the  replication  did  not,  and,  as  it  seemed,  could  not,  shew  any 
right  to  the  possession  in  John  Doe,  or  even  stAte  that  he  was  a  nomindl 
plaintiff  in  this  action,  as  well  as  the  ejectment,  but  only  that  John  Doe,  as 
the  nominal  plaintiff  in  the  ejectment  complained,  &c. ;  and  they  inti- 
mated that  the  plaintiff  bad  better  amend,  by  making  Chntfield  the  plaintlf 
on  the  record  instead  of  John  Doe,  and  the  amendment  was  made  accord^ 
ingly. 
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Helps  against  Glenister.  Friday. 

i^ovembeT  7ui« 

TROVER  for  live  pheasants.     Plea,  ceneral  issue.  The«utut» 
At  the  trial  before  Holrojfd  J.,   at  the  Summer  prohibiuthe 

buying  of  i^ica- 

assizes  for  the  county  of  Bucks  1828>  the  following  ap-  8anuin«U 
peared  tp;be;tl)6  facts.of  the  cas6 :     The  plaintiff,  was  a  uiereiorc  bj  a 
dealer  in  pheasants  residing  at  Bayswater.     The  defend-  2"  of  livr 
ant  was  a  breeder  of  pheasants  residing   in   Bucking'  ^^^J^^ 
hamshire.     In  October  1827,  the  plaintiff  went   to  the  ^^P"'" 
defendant  to  purchase  some  live  pheasants,  which  were 
kept  in  pens.     He  agreed  to  purchase  twenty-seven  old 
birds  at  the  rate  of  5U  \0s.  per  score,  and  paid  for  the 
same;  and  the  defendant  agreed. to  keep  them  at  2^/. 
per  head  per  week,  until  the  plaintiff  should  take  them 
away.      The  plaintiff  afterwards  agreed  to  buy    100 
young  birds  at  4/.  per  score,  and  paid  2^.  6d.  as  a  de- 
posit, and  the  defendant  agreed  to  keep  them  at  the 
same  rate,  until  such  time  as  the  plaintiff  could  conve- 
niently take  them  away.     Three-fourths  of  the  young 
birds  were  hens,  which  bear  a  higlier  price  than  cocks, 
.being  more  vahiAble  for  breeding,  and  the  price  was 
.calculated  accordingly.     The  plaintiff  afterwards  took 
away  the  twenty-seven  old  pheasants  and  thirteen  young 
'  ones,  and  subsequently  demanded  the  remaining  eighty- 
seven,  and  tendered  the  plaintiff  the  price  agreed  upon. 
The  defendant  refused  to  deliver  them.     The  learned 
Judge  was  of  opinion  that  the  buying  of  these  pheasants 
was  prohibited  by  the  statute  58  G.  3.  c.  75.,  and  that 
no  property,  therefore,  passed  to  the  plaintiff  by  the 

contract 
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1828.        contract  of  sale.     The   plaintiff  was,  therefore,   non- 
suited. 

B.  Monro  now  moved  to  set  aside  the  nonsuit.  It 
must  be  conceded  that  if  the  purchasing  of  these  phea* 
sants  be  prohibited  by  the  statute  58  G.  3.  c.  75.,  the 
plaintiff  cannot  maintain  the  action.  By  former  statutes 
for  the  preservation  of  game,  the  selling  of  game  was 
prohibited  in  certain  cases,  and  the  statutes  on  thift 
subject  were  passed  in  order  to  prevent  the  destructi<m 
of  game.  The  purchasers  of  live  pheasants  for  the 
purpose  of  breeding  are  not  within  those  statutes.  The 
2jac.l.  c.Tj.  $.4.  enacts,  that  every  person  who  shall 
sell  or  buy  to  sell  again  any  deer,  hare,  parti'idge,  or 
pheasant  (except  partridges  and  pheasants  rcai*ed  and 
brought  up  in  house  or  houses,  or  brought  from  beyond 
seas),  shall  forfeit  for  every  deer,  hare,  or  pheasant  so 
bought  205. 

The  statute  5  Anne^  c.  14.,  after  reciting  that  the  ex« 
isting  laws  were  insufficient  to  prevent  the  destruction 
of  game,  by  reason  of  the  multitude  of  higlars  and 
chapmen  who  encouraged  idle  persons  to  neglect  their 
employment,  to  destroy  the  same,  enacted  by  5. 1.,  that 
all  the  laws  then  in  being  for  preservation  of  game  not 
thereby  repealed,  should  continue  in  force.  S.  2.  pro- 
hibits any  higlar,  chapman,  &c.  from  selling  any  phea- 
sant, &c.  The  exception  in  s.  4.  of  2  Jac.  1.  c.  27.  not  being 
repealed,  was,  therefore,  continued  by  the  express  words  of 
5. 1.  of  Stat.  5  Anne^  c.  14.  The  statute  28  G.  2.  c.  12.  was 
passed  to  remove  doubts  as  to  the  meaning  of  the  word 
chapman^  and  left  the  law  in  other  respects  as  it  was 
before.  If  tliat  be  so,  the  selling  of  pheasants  reared  in 
houses  was  not  prohibited  before  the  stat.  58  G.  3.  c.  75^ 

Now 
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Now  that  Stat,  is  entitled  an  act  for  the  more  efieo-        1828* 
tual  prevention  of  offences  connected  with  the  tmlaw^ 
Jid  destruction  and  sale  of  game.     It  assumes,  therefore,        agahtai 
that  there  may  be  a  lawful  sale  of  game^     This  statute 
for  the  first  time  makes  the  buying  of  a  hare,  pheasant, 
&c.  an  offence.     It  recites,  that  selling  game  was  already 
prohibited,  and  proceeds  to  subject  the  party  buying  to 
a  penalty.     But  the  buying  is  only  made  an  offence  in 
those  cases  where  the  selling  would  have  been  an  oilence 
before,  and  the  selling  pheasants  reared  in  houses  was 
not  prohibited.     Here  it  was  proved  that  the  defendant 
was  a  breeder  of  pheasants,  and  that  the  pheasants  in 
question  were  openly  exposed  for  sale  by  him  in  pens. 
It  was  therefore  fair  to  presume  that  they  were  reared 
in  a  house  by  him.     But  supposing  the  purchase  in  this 
instance  to  have   been  within  the  words,   it  was   not 
within  the  spirit  of  the  statute,  which  was  passed  to 
prevent  the  destruction  of  game,  whereas  tlie  object  of  the 
parties  here  was  its  preservation,  tlie  pheasants  having 
been  purchased  for  breeding,  and  a  higher  price  paid  for 
the  hen  birds  with  that  view.     In  Bridger  v.  Richard^ 
son  {a)  it  was  held,  that  the  Sjac.  1.  c.  12.,  which  pro- 
hibits persons  from  "  willingly  taking,   destroying,  or 
spoiling  any  spawn,  fry,  or  brood  of  any  sea  fish  in  any 
wear,  or  other  engine  or  device  whatsoever,"  did  not 
comprehend  shell  fish,  and  if  it  did,  it  meant  a  taking 
for  destruction,  and  not  a  taking  of  oyster  spawn  for 
the  purpose  of  removing  it  to  beds  for  further  growth 
and  maturity,  to  make  it  marketable. 

Lord  Tenterden  C.  J.     The  exception  in  the  statute 

(a)  2  If.  4- 5.  568. 

of 
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of  2  Jac.  1 .  r  ^.^7.  5. 4.  Js  not '  incorporated  in  the  statute 
5  Annej  c.  U.,  or  the  28  G.  2.  c.  12-,  which  statutes  pro- 
bibit  the  selling  and  ofiering  to  sale  of  any  game,  or  in 
the  statute  58  G.  8.  c.  16.j  which  makes  the  bnying  of 
game  an  ofience.  The  language  of  the  58  G.^.  c.  75. 
is  general,  and  the  exception  in  the  statute  2Jac.  i. 
c.  27.  seems  to  be  done  away  unth.  But  if  it  eouid  be 
engrafted  on  the  statute  58  G.  8.  c.  75.,  it  wcvid  hare 
been  incumbent  on  the  plaintiff  to  have  proved  at  the 
trial  that  the  pheasants  purchased  by  him  had  beed 
reared  in  a  house,  or  brought  from  beyond  the  seas. 
There. was  no  proof  at  the  trial  to  bring  the  case  within 
the  words  of  that  exception,  I  think,  i  therefore,  that 
in  either  view  of  the  case  the  nonsuit  was  righu 

Rule  refiised. 


Ffidnyt 
November  7th. 


In  An  action 
upon  a  bond 
given  to  bank- 
ers, conditioned 
for  the  fidelity 
of  a  clerk,  en. 
tries  of  the  re- 
ceipt of  sums 
of  money  made 
by  the  clerk  in 
books  kept  by 
him  in  the  dis- 
charge of  his 
duty  as  clerk, 
are,  after  his 
death,  evidence 
against  bis 
■uretics  of  the 
fact  of  the  re- 
ceipt of  the 
monej. 


WaiTNASH  and  Another  against  H.  Geo&oe  «ad 
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B.  GiFFORD. 


1~^£BT  on  bond,  dated  the  6th  of  October  1824.  The 
I -J  defendant  Gtorge  suffered  judgment  by  de&iill» 
The.  defendmit  Giffbid  craved  oyer  of  the  bond  and 
dondition.  The  condition,  after  reciting  that  the  phiin* 
ti£  had  taken  one  Samuel  Pitman  into  their  service  ass 
olerk,  and  that  H.  George  and  R.  Grffbrd  had  agreed  Id 
enter  into  the  bond  for  his  fidelity  in  the  said  employ, 
was  that  Pitman  should  from  time  to  time,  and  at  all 
limes,  so  long  as  he  should  be  in  the  service  of  the 
piainttfSi,  well  and  truly  and  faithfully  account  for, 
pay  over^  and  deliver  unto  the  plaintiffs,  their  executon, 
Jv-  8u^,  or 


Wmivicasii 

m 


IK  THl  NfMR  YlAR  OF  GEORGE  IV.  Sfd 

&C.9  or  to  such  other  person  or  persons  as  they»  or  any  MS& 
or  either  of  them  should  dinect»  all  sums  of  money) 
books,  papers,  matters,  and  things  of  or  belonging  to 
the  plaintiffs,  which  should  at  any  time,  and  from  time 
to  time,  be  received  by,  or  come  to  the  hands  of  him^ 
the  said  S*  Pitman^  and  also  did  and  should  act  and 
conduct  himself,  at  all  times,  wiih  fidelity,  hitegrity,  and 
punctuality  in  and  concerning  the  matters  and  things 
which  should  or  might  be  reposed  in  or  intrusted  to 
bim  aa  such  clerk  as  aforesaid.  Plea,  that  Pitman  did 
from  time  to  time,  and  at  all  times,  so  long  as  he  oon* 
tinued  in  the  service  of  the  plaintifi^  well,  truly,  and 
fiiithfully  account  for,  pay  over,  and  deliver  unto  the 
plaintiffs  all  sums  of  money,  books,  papers,  matters^  and 
iMngB  belonging  to  the  plaintiffs,  which  at  any  time, 
and  from  time  to  time,  was  or  were  received  by,  or 
came  to  the  hands  of  him.  Pitman ;  and  act  and  conduct 
himself  at  all  times  with  Jidelity^  integrity,  and  jmnc" 
tuality,  in  and  concerning  the  matters  or  things  which 
weve  reposed  in  or  intrusted  to  him  as.  such,  uteris  M 
aforesaid.  Replication,  that  during  the  said  time  that 
Pitman  so  remained  in  the  said  service  of  the  plaintiffs 
aa  Isuch  clerk,  to  wit,  on  the  ?th  of  October  VM^fbS,  -f.-r'.-.' 
Pitman,  as  such  clerk,  had  and  received,  for* sad  on  ^  ..  i  ^.^ 
aocountoftheplaintifis,diverssumsof aioney^aniountiti|](  i.^.M*  :{ir> 
to  2000^,  belonging  to  the  plaintiffs,  yet  Pitmttmi^ui* 
though  often  requested,  had  not  accounted  ibr  or  pddd 
over  the  same,  or  any  part  thereof,  to  the '  pkindflEa 
Rejoinder,  that  Pitman  did  notas  such  clerk  have  *  or 
receive,  for  and  on  the  account  of  tlie  plaintifl^,  the  said 
sums  of  money  in  the  replication  mentioned,  or  any  pwrt 
thereof.  At  the  trial  before  Littiedalei.  at  the  Sunuoer 
assises  for  the  county  of  Somerset  18SS»  it  appeared  that 

the 
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the  plaintiSs  were  bankers  st  YeooiU,  in  Somersetshire  i 
and  that  Pitman  became  their  clerk  in  October  1824, 
Htd  continued  to  act  as  such  until  February  1826,  when 
he  died.  It  was  his  duty,  as  such  clerk,  to  keep  tbe 
pleundfi^'  books.  In  order  to  profe  that  Pitman  was 
indebted  to  the  plaintiffs  at  the  time  of  his  death,  on 
account  of  money  received  by  him  in  his  character  of 
clerk,  the  plaintiff  produced  the  book  kept  by  him, 
in  which  there  were  entries  in  his  hand-wrrtiDg  of 
various  sums  of  money  received  by  him  during  the 
time  he  continued  in  their  service  as  clerk.  It  was 
objected,  that  although  these  entries  would  have  been 
evidence  against  Pitman,  they  were  not  evidence  against 
Uie  defendants,  who  were  his  sureties.  The  learned 
Judge  received  tbe  evidence,  and  directed  a  verdict  to 
be  ibund  fur  the  plnintifis,  but  reserved  liberty  to  tbe 
defendants  to  move  to  enter  a  nonsuit. 

Mereaxtker  Seqt.  now  moved  accordingly.  Tbe  m- 
tries  in  the  books  were  not  admissible  in  evidence 
against  the  defendants.  Tliey  wo-e  nut  the  best 
evidence  of  the  money  having  been  received  by  Pitman. 
The  parties  who  paid  tbe  money  to  him  might  have 
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appointment  to  a  ^2^//c  office,  conditioned  for  payment       16^8. 
of  all  monies  received,  and  further,  that  the  principal     ,„ 
should  from  time  to  time  enter  into  certain  books  all        agamH 
monies  by  him  received,  entries  in  such  books  by  the 
principal   were   after  his   death   evidence  against   the 
surety.     But  the  decision  in  that  case  proceeded  on  the 
ground  that  the  books  were  public  books. 

Lord  Tenterden  C.  J.  It  appears  by  the  recital 
in  the  condition  of  the  bond,  that  the  plaintiffs  had 
agreed  to  take  Pitman  into  their  service  as  a  clerk, 
and  that  the  defendants  had  agreed  to  become  bound 
for  his  fidelity  in  the  said  employ;  and  the  condition 
was,  that  Pitman  should  well  and  truly  account  for,  pay 
over  and  deliver  to  the  plaintiffs,  or  to  such  other  per* 
sons  as  they  should  direct,  all  sums  of  money,  books, 
papers,  matters,  and  things  belonging  to  the  plaintiffs, 
which  should  come  to  his  Pitman^s  hands.  The  de- 
fendants plead  general  performance.  The  plaintiffs 
reply,  that  Pitman^  as  such  clerk,  had  received,  for  and 
on  account  of  the  plaintiffs,  divers  sums  of  money  be- 
longing to  the  plaintiffs,  and  had  not  accounted  for  or 
paid  over  the  same  to  the  plaintiffs.  The  defendants 
rejoin,  that  Pitman  did  not,  as  such  clerk,  have  or  re- 
ceive, for  and  on  the  account  of  the  plaintiffs,  the  said 
sums  of  money  in  the  replication  mentioned;  and 
upon  that  allegation  issue  is  joined.  It  lay  upon  the 
plaintiffs,  therefore,  to  shew  that  Pitman  did  have  and 
receive  sums  of  money  for  which  he  had  not  accounted. 
{n  order  to  prove  that  fact,  the  plaintiffs  produced  the 
books  kept  by  Pitman  in  discharge  of  his  duty  as  their 
derk.  Those  books  contained  entries  made  by  hiip, 
whereby  he  charged  himself  with  various  sums  as  hav- 
f .  ing 
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1828.       ing  been  received  by  him  on  account  of  the  plaindffii. 
.  The  ({uesiion,  therefore,  is,  wliether  those  entries  be 

T»  WrTrS  ABU 

offtiinst  evidence  after  his  death  a(;ainst  the  defendants,  who 
bound  themselves  to  the  plaintiffs  that  he  should  &ith- 
fully  discharge  his  duty  as  clerk,  and  account  to  the 
plaintiffs  or  to  their  nominee.  I  think  those  entries 
whereby  he  dinrged  himself  with  sums  of  money  as 
having  been  received  by  him  for  the  plaintiffs,  were  ad- 
missible in  evidence  against  the  defendants  in  an  action 
on  the  bond,  whereby  they  became  bound  that  Pi^ 
man  bhould  faithfully  discharge  his  duty  as  clerk.  It  is' 
part  of  the  duty  of  a  banker's  clerk  to  make  entries 
(in  the  books  kept  by  him)  of  all  sums  of  money  re- 
ceived by  him  for  his  employers.  Such  entries  made 
by  the  clerk  must,  as  against  his  sureties,  who  contracted' 
for  the  faithful  discharge  of  his  duty,  be  taken  primft 
facie  to  have  been  made  by  him  in  discharge  of  that 
duty.  I  think,  therefore,  that  in  this  action  the  entries 
made  by  Pitman  (in  those  accounts  which  it  was  his 
duty  as  the  clerk  of  the  bankers  to  keep),  whereby  be 
charged  himself  with  the  receipt  of  sums  of  money,  were 
after  his  death  admissible  evidence  of  those  sums  having 
been,  received  by  him,  not  altogether  as  declarations 
made  by  him  against  his  interest,  but  because  the  en* 
tries  were  made  by  him  in  those  accounts  which  it  was 
his  duty  as  clerk  to  keep,  and  which  the  defendants 
had  contracted  that  he  should  faithfully  keep. 

Bayley  J.  The  foundation  of  the  decision  in  Gosi 
V.  Watlington  [a)  was,  that  the  entries  made  by  the 
collector  were  admissible,  not  merely  as  a  declaration' 

{a)  3  Brwl,  ^  Bin^k,  132.  * 

nide 
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Jitede  by  bim  agamst  bis  intonest}  but  oq  the  gtoondl  1998. 
that  they  were  entries  in  those  Tery  books,  which  by 
4he  condition  of  the  bond  the  principal  rwas  bound 
faithfully  to  keep.  The  entries  were  evidence  against 
4he  surety^  becaose  they  were  made  by  the  ooUector  ia 
pursuance  of  the  stipulation  contained  in  the  condition 
of  the  bond.  That  case  in  principle  is  the  same  as  the 
pi^eseot* 

'      '  •  Rule  refused; 

-*  *-\      •;    ;:     !-!.i     •:.-•..■■        .      .<:  -  .        .'         ■' 
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•  •  Aliek  and  Another,  Assignees  of  Scarry  a  ♦«   Saturday, 
Banlrrupt,  against  Sugrub. 


Kanirrnnr    /tant§9jer  :%tifiiiiijr..  .»■   .•'.•;    'November 9ttL 


^A  SSUMPSrr  iigalnst  the  secretary  of  the  Sii  Pcttrick^i  when  a  vesiel 
-'  ■   Assurance  Company  on  a  policy  eflfected  by  the  JSuediSicy 
iNinkrupt  on  the  ship  Benson^  valued  at  2000^!,  for  twelve  ^^Sdii^ 
viondis  from  the  «d  of  December  1826,  averring'  a  total?  ^^'^"^^la 
loss  by  perils  of  the  sea.     The  defendants  paid  money  '**T®'^*° **" 
imof' court  to  cover -an  average  loss,  and  pleided -the  i45(V.,butAe 

jury  found  that 

general  issue.     At  the  trial  before  Bayley  J.  at  the  Jai^  the  vessel  was 
Summer  assizes  for  Newcastle-^upar^Tyne^  it  was  proved  pairing:  Held» 
that  the  policy  was  duly  executed,  and  that  liie ^fiuon  ^otal \w%^l 
was  afterwards  stranded  at  the  entrance  of  the*  jHmWJJ^^"J^^ 
dock.     That  it  would  have  cost  about  1450t  to  repaid'  ^  "^""V^^ 

^-  sum  at  which 

her,  and  that  when  repaired  she  would  not  have  betti:^©^"^^  Y" 

'^  Talued  in  the 

worth  that  sum.  For  the  defendant  it  was  contended,  policy. 
tfattt  the  plaintiff  could  not  recover  for -a  total  loss;  as 
in  that  case  they  would  receive  2000^,  whereas  tbe  cost 
of  repairing  the  damage  done  to  the  ship  would  not  be 
more  than  1450/.;  and  that,  as  suiScient  was  paid  into 
Vol.  VIII.  Oo   '  court 
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1838.       court  to  recover  a  loss  of  1450/.,  the  plaintiffs  mast  be 
.  Donsuited.     The  learned  Judge  reserved, the  point,  and 

left  it  to  the  jury  to  say  whether  the  ship  was  worth 
repairing,  and  they  Found  that  she  was  not,  and  a 
terdict  was  entered  for  the  plaintifis  for  a  total  loss.  In 
Michaelmas  term, 

F.  Pollock  moved  for  a  rule  nisi  to  enter  a  noDsnit. 
The  utmost  that  the  assured  can  claim  is  an  indemnity. 
I^  therefore,  the  underwriters  are  prepared  to  pay  the 
amount  of  repairs  necessary,  or  themselves  to  undertake 
the  repairs,  the  assured  have  no  right  to  Like  the  actual 
value  for  the  purpose  of  converting  mere  damage  into  a 
constructive  total  loss,  and  then  to  call  upon  the  under- 
writers to  pay  the  agreed  value  in  the  policy.  If  the 
agreed  value  is  to  bind  the  underwriters  in  ascertaining 
the  amount  of  the  loss  if  total,  it  ought  equally  to  bind 
the  assured  in  estimating  whether  the  loss  was  total  or 
not.  [Lord  Tenterdm  C.  J.  Can  there  be  a  diflferent 
rule  in  ascertaining  wheUier  a  loss  be  total  or  not  in  an 
open  policy  and  a  valued  policy  ?]  The  rule,  if  care- 
fully examined,  is  really  the  same ;  hut  a  constructive 
total  loss  is  in  fact  not  a  total  loss.     The  ship  in  this 
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ing  to  which  the  underwriter  is  to  pay.     In  a  valued        1828. 
policvy  the  criterion  ousht  also  to  be  the  same,  viz,  that        ""^^ 

Allin 

according  to  which  the  underwriter  is  to  pay,  that  is  agaimt 
the  agreed  vahie.  The  effect  of  allowing  the  assured  to 
claim  as  he  has  in  this  case  is  unjust,  as  it  gives  him 
much  more  than  an  indemnity  for  a  loss  which  (by 
whatever  name  it  be  called)  is  a  mere  case  of  damage. 
Where  the  loss  is  in  fact  total,  the  underwriter  cannot 
complain  of  being  called  on  to  pay  the  full  agreed  value 
in  lieu  of  the  ship  which  he  cannot  restore;  but  where 
the  loss  is  not  in  fact  total,  it  is  sufficient  to  put  the 
assured  in  as  good  a  situation  as  he  would  have  been  in 
had  the  loss  not  occurred.  A  constructive  total  los.s,  as 
it  is  called,  may  arise  in  various  ways,  not  merely  by  a 
ship  not  being  worth  repairing,  but  by  certain  charges 
upon  her  exceeding  her  actual  value.  Suppose  a  case 
of  salvage,  the  vessel  remaining  not  only  as  an  existing 
ship,  but  absolutely  uninjured  by  the  circumstances 
which  gave  rise  to  the  salvage,  could  the  assured  say 
this  is  a  constructive  total  loss,  if  we  were  uninsured 
we  should  not  pay  the  salvage,  and,  therefore,  we  call 
on  you  for  the  total  loss  ?  Or,  might  not  the  under- 
writers say,  we  will  pay  you  the  salvage,  and  restore 
you  your  vessel  undamaged,  and  what  more  can  you 
require?  There  is,  besides,  this  mischief  in  allowing 
the  assured  thus  to  estimate  the  loss  on  a.  valued  policy: 
that  as  long  as  there  would  be  a  surplus  of  the  smallest 
amount  after  repairing  the  vessel,  the  loss  is  not  to  be 
deemed  total,  but  an  average  loss  only,  and  the  assured 
can  claim  the  repairs  only;  but  if  the  repairs  required 
go  the  least  beyond  that  point,  the  loss  is  to  be  deemed 
total,  and  the  assured  may  demand  the  agreed  value. 

O  o  2  A  dif- 


CASES  IN  MICHAELMAS  TERM 

A  difference,  therefore,  of  51.  in  the  damage,  may  make 
a  difference  of  several  hundred  poands  in  the  loss.  In 
this  case,  if  the  repairs  necessary  had  been  only  1400/., 
the  underwriters  would  have  been  liable  to  that  only, 
and  might  have  deducted  one-third  new  for  old.  But 
being  1450/.,  the  vessel  is  not  worth  repairing,  and  the 
underwriters  are  called  on  to  pay  2000/.  An  increase 
Uierefore,  of  the  damage  by  50/.,  makes  a  difference  to 
the  underwriters  of  near  1000/.  The  fallacy  seems  to 
arise  from  calling  this  a  constttictive  total  loss,  which, 
though  a  convenient  expression,  really  means  a  state  of 
things  in  which  the  loss  is  not  total. 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the 
question,  whether  the  loss  sustained  is  a  partial  or  total 
loss,  is  precisely  the  same  where  the  value  of  the  ship 
has  been  mentioned  in  the  policy,  and  where  that 
has  been  left  open.  If  the  value  has  not  been  meiH 
tioned,  it  must  be  ascertained  by  evidence;  if  it  has 
been  mentioned,  then  all  further  inquiry  is  unnecessary, 
OS  the  parties  have  agreed  as  to  what  shall  in  the  event 
of  loss  be  considered  the  value.  If  underwriters  find  by 
experience  that  the  practice  of  entering  into   valoed 
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and  that  is  the  sum  agreed  upon  as  the  estimated  value        1828. 
of  the  ship,  minus  the  value  of  the  materials  saved. 


Bayley  J.  I  think  that  the  question  whether  a  loss 
is  total  or  not  depends  upon  the  facts  of  the  case,  and 
the  nature  and  extent  of  the  damage  done  to  the  ship ; 
and  not  upon  the  nature  of  the  policy  effected  upon  her. 
Whether  that  is  valued  or  open  cannot  alter  the  nature 
of  the  loss.  The  only  difference  between  tliem  is,  that 
in  the  one  case  the  assured  must  prove  the  value  of  the 
thing  insured ;  in  the  other  he  need  not. 

Rule  refused. 


Allen 
ag€niut 
SaoKUi* 


Allen  and  Another,  Assignees  of  Scott,  a      Saturday, 

,         ^  November  9(h» 

Bankrupt,  agamst  Morrison. 

ASSUMPSIT,  by  the  same  plaintiffs  as  in  the  last  Where  the 
case,  on  a  policy  of  insurance  on  the  ship  Benson^  mutual  iniur* 

-      ,  .  .    anoe  club  all 

effected  by  ScoU  in  a  mutual  insurance  club,  of  which  executed  Ae 
Scott  and   the   defendant  were   members.      Plea,   the  attorney,  sere- 
general  issue.     At  the  trial  before  Bayley  J.,  at  the  last  i„g  uT^p^Sni 
Summer  assizes  for  Newcastle-upon-Tyne^  it  appeared  ^^JJ^JJ^^^^ub 
that  each  member  of  the  club  had  a  ship  insured  therein ;  policies  for 

'  them,  beldy 

that  a  power  of  attorney  was  executed  by  all  the  mem-  that  it  re- 

*^  ^  ^  quired  only 

bers,  whereby  they  severally  appointed  certain  persons  one  stamp, 
their  attornies  to  execute  policies  on  the  ships  admitted 
into  the  club,  by  virtue  of  which  they  signed  each 
policy  with  the  names  of  all  the  members  of  the  club, 
except  that  of  the  owner  of  the  ship  insured;  and  the 
sum  under-written  by  each  member  was  regulated  by 
the  value  of  his  own  ship.     The  power  of  attorney  was 

O  o  3  produced 
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produced  in  order  to  shew  aa  authority  to  subscribe  the 
policy  in  question  with  the  defendant's  name,'  when  it 
appearing  that  it  had  only  one  stamp  of  1/.  \5s.,  it  was 
objected,  that  as  it  was  a  several  power  given  by  each 
member  of  the  club  to  the  persons  therein  named,  there 
ought  to  have  been  a  separate  stamp  for  each.  The 
learned  Judge  overruled  the  objection,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit  j  and  the 
plaintifi^  having  obtained  a  verdict, 

Cresswell  now  moved  accordingly.  The  general  rule 
upon  this  subject,  as  laid  down  in  PhilUpps  on  Evidence{a), 
has  been  recognized  in  a  variety  of  cases.  It  is  as 
follows :  "  If  the  interest  of  the  parties  relates  to  one 
thing,  which  is  the  subject-matter  of  the  Instrument,  or  in 
other  words,  if  the  instrument  affects  the  separate  in- 
terest cf  several,  and  there  is  a  community  of  the  same 
subject-matter  as  to  all  the  parties,  there  a  single  stamp 
will  he  sufficient ;  but  where  the  parties  have  separate 
interests  in  several  subject-matters,  there  ought  to  be  a 
separate  stamp  for  each  party."  Upon  this  principle,  h 
was  held,  that  an  agreement  whereby  several  persons 
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to  that  of  all  the  other  members,  he  is  the  assured,  they        1828. 
are  the  insurers ;  the  same  purpose  is  no  longer  common        " 
to  them  all,  his  object  is  then  to  be  insured,  not  to  in-      ^againtt 
sure  others ;  to  receive  an  indemnity,  not  to  grant  one. 
Suppose  two  persons,  instead  of  twenty  or  more,  were 
to  execute  a  several  power  of  attorney  to  A,  J?.,  autho- 
rizing him  to  sign  policies  whereby  the  two  principals 
should  insure  each  other,  it  could  not  be  said  that  there 
was  any  community  of  interest,  or  any  common  purpose, 
or   the  same   subject-matter   to  be  insured  by  each; 
and  if  that  be  so,  it  is  clear  that  in  the  present  case 
there  was  not  a  community  of  interest  or  of  purpose 
throughout. 

LfOrd  Tenterden  C.  J.  I  am  of  opinion  that  oiie 
stamp  was  sufficient  for  the  power  of  attorney  in  ques- 
tion. There  was  certainly  a  community  of  purpose 
actuating  all  the  members  of  this  club,  viz.,  that  each 
should  be  insured  by  all  the  others.  And  although  it 
may  perhaps  be  said  that  there  was  not  an  entire  com- 
munity of  interest,  that  is  not  sufficient  to  make  several 
stamps  necessary. 

Rule  refused* 
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JfZ^'iiih.       ^-  ^'  Coles,  Administrator  of  C.  Coles, 
against  Hulme. 


r\ECLARATION  by  tlie  plaintiff,  as  sdminirtrator 
of  Catherine  CoUs  deceased,  on  a  bond  bearing  date 
the  1st  of  June  1808,  for  7700/.  Plea,  after  craving 
oyer  of  the  bond  and  condition,  non  est  fadnm.  At 
the  trial  before  Lord  Tenterdm  C.  J.  at  the  London 
sittings  after  last  term,  it  appeared  upon  the  productiixi 
of  ^is  bond,  that  the  word  "pounds"  in  the  obiigatoij 
part  of  the  bond  had  been  omitted.  Tlie  penalty  wu 
merely  described  as  7700,  without  any  species  of  money 
being  mentioned.  The  condition  of  the  bond  recited 
an  indenture  of  the  JSth  of  January  ISO?,  whereby 
P.  Coles  and  J.  C.  Bttrckhardt  agreed  to  become  partners 
in  trade  for  seven  years,  with  a  stipulation,  that  if  eiUier 
par^  ^ould  happen  to  die  before  the  expiration  of  that 
tiioe^  the  surrivor  should  for  two  years  afterwards  carry 
on  the  trade  for  the  benefit  of  the  survivor  and  the 
elecntors  of  tlie  deceased  partner,  on  the  same  terms  as 


tecure  pajment 
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Ibc  bond  ili« 
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all  debts ;  and  upon  executing  such  bond  the  executors       1828. 
of  the  deceased  partner  were  to  assign  to  the  surviving 
partner  all  the  joint  property  in  the  stock  in  trade.     It       nfiainu 
then  recited  that  P.  Coles  died  on  the  19th  of  September 
1808,  and  appointed  Catherine  Coles  his  executrix;  and 
that  P.  Coles  had  in  his  lifetime  advanced  to  the  joint 
trade  1500^,  exclusive  of  1000/.  advanced  to  Burckkardtf 
and  secured  to  P.  Coles  by  the  bond,  and  that  those 
sums  were  still  due ;  and  that  C  Coles  and  Burckhardt. 
had,  in  lieu  of  carrying  on  the  trade  in  partnership  for 
two  years,  agreed  to  dissolve  the  same  immediately ;. and 
that,  in  lieu  of  the  profits  of  the  moiety  of  the  business 
for  those  two  years,  Burckhardt  should  pay  C  Cole9 
1000/.  in  the  manner  thereinafter  mentioned,  as  a  full 
compensation    to   her  for    all   the   profits   which  she 
would  have  been  entitled  to  if  the  trade  had  been  car- 
ried on  for  the  space  of  two  years.     It  then  recited, 
that  the  co-partnership  property  had  been  valued  at' 
4718/.  2s,  Id. J  and  that  C  Coles  had  assigned  to  Btirck-' 
hardt  her  moiety   in  the  stock  in  trade,  and  that  the 
latter  had  indemnified  C  Coles  against  all  claims  arising 
out  of  the  co-partnership ;  and  that  it  had  been  agreed 
that  Burckhardt  and  the  defendant  should  enter  into 
the  bond  for  securing  to  C  Coles^  her  executors,  &c. 
'  the  payment  of  the  several  sums  of  1000/.  and  1500/.  so 
advanced  by  P.  Coles  to  the  joint  trade,  and  of  the 
sum  of  2359/.  Is,  S^fd.,  being  one  moiety  of  4718/.  2s.  ld.j 
the  value  of  the  partnership  effects.     The  condition  of 
the  bond  then  was,  that  if  Burckhardt  should  pay  to 
C  Coles  the  full  sum  of  1000/.,  with  interest  by  instal- 
ments as  therein  mentioned ;  and  also  the  sum  of  1500/^ 
on  the  1st  day  of  Naveviber  then  next,  being  the  money 
advanced  by  P.  Cdes  in  his  lifetime  to  the  joint  trade; 

and 
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and  also,  <»  the  Ist  of  January  1809,  1 179/.  105.  "7^^ 
being  one  moiety  of  the  sum  of  2359/.  U.  S^tf.,  th« 
Bioiety  of  the  value  of  the  partnership  effects ;  and  on 
the  1st  day  of  Janwary  1810,  the  further  sum  cf 
1179/.  lOs.  1%i.,  being  the  remaining  moiety  of  the  said 
sum  of  2359/.  \s.^\d^  togeUier  with  interest,  the  bond  was 
to  be  void.  It  was  objected  by  Sir  James  Scarlett  that  the 
bond  was  void  for  uncertainty,  because  it  did  not  specify 
any  description  of  money  j  it  might,  therefore,  be  marks, 
guineas,  or  pounds.  Lord  Tenterden  C.  J.  was  of  o^- 
nion,  that  as  it  appeared  by  the  condition  that  the  bond 
was  given  to  secure  Tarious  sums  of  money  described  as 
being  composed  of  pounds,  &c  it  might  fairly  be  inferred 
that  the  penal  part  of  the  bond  which  was  given  to 
secure  the  payment  <rf' those  sums  should  be  in  the  same 
species  of  money,  and  that  in  furtherance  of  that  ioteo- 
tion  the  word  "pounds"  might  be  supplied;  and  he 
directed  the  jury  to  find  a  verdict  for  the  plaintifi^  but 
reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Sir  James  Scarlett  now  moved  accordingly.     Id  every 
obligaUon  there  must  be  on  obligor,  an  obligee,  and  a  sum 
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the  sum  be  expressed  ungrammatically,  the  defect  may  1828. 
be  supplied  where  the  intention  of  the  parties  can  be 
collected ;  as  where  the  obligation  was  in  octaginta  libris  agahui 
with  a  condition  to  pay  40/.,  it  was  adjudged  a  good 
obligation  for  octoginta  libris,  10  Coke'j  133.  a.,  and  Com* 
Dig.  tit.  Obligation  (B),  3. ;  where  several  other  instances 
are  collected.  But  there  is  no  case  where  the  entire 
omission  of  the  number  of  pounds  has  been  supplied. 
On  the  contrary,  it  was  declared  by  the  Court  in  Log* 
gins  V.  Titherton  {a)  that  such  an  omission  would  render 
the  bond  void ;  and  if  so,  upon  the  same  principle,  the 
omission  of  the  description  of  money  in  which  the  party 
is  bound  must  render  the  bond  void.  Accordingly,  a 
bond  whereby  a  man  is  bound  in  twenty  liveries  is  void, 
because  it  does  not  appear  that  it  was  intended  librisj 
Com.  Dig.  Obligation^  (B)  5.,  or  in  viginti  literis,  instead 
of  libris,  Partrose's  case,  cited  in  Hills  v.  Cooper  (6).  If, 
however,  it  be  only  improperly  expressed,  ss  ponds  instead 
ofpoundsy  the  defect  may  be  supplied  if  the  intent  of  the 
parties  be  apparent.  There  is  no  instance  where  the  total 
omission  has  been  remedied.  The  bond,  therefore,  in 
this  case  must  be  void,  unless  the  omission  of  the  word 
pounds  can  be  supplied  by  reference  to  some  other 
part  of  the  bond.  The  obligatory  part  of  the  bond 
furnishes  no  materials  for  that  pqrpose.  The  inference, 
if  it  can  be  made  at  all,  must  be  made  from  the  con- 
dition. The  bond  and  condition  certainly  form  but 
one  instrument,  but  they  are  separate  and  distinct  in 
their  nature.  There  is  no  necessary  dependence  or 
connection  between  them.  The  condition  may  be  void 
and  the  bond  remain  good.     If  the  condition  be  in- 

(a)   Yelv,  225.  (ft)  Cro.  Jac.  €05. 

sensiblei 


COLU 
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sensible,  or  to  do  an  impossible  act,  the  bond  will  be 
ungle.  If  the  bond  be  void  from  the  omission  of  some 
essential  part,  it  cannot  therefore  be  supplied  by  the 
condition.  Assuming,  however,  that  the  condition  may 
be  referred  to  for  that  purpose,  it  does  not  furnish 
sufficient  materials  to  raise  the  interence'  The  con- 
dition, indeed,  contains  a  recital  that  the  parties  had 
agreed  to  execute  the  bond  for  securiof;  the  payments  of 
the  several  sums  therein  mentioned,  which  arc  stated  in 
pounds  sterling.  This  recital  is  only  dectaralx»y  c^  an 
intention  to  make  a  valid  bond.  But  such  a  declaratioo 
will  not  supply  the  detect  of  necessary  forms.  It  is  no 
more  than  what  might  be  said  in  every  case  where 
parties  execute  informal  instrumotts.  In  such  cuss 
they  always  mean  to  act  effectively.  Here  they  have 
not  executed  the  bond  which  they  intended ;  for  it  can- 
not be  said  for  what  amount  it  was  to  be  taken  as  a 
secuHty.  The  money  payable  by  the  condition  is  esti- 
mated in  pounds,  but  the  number  mentioned  in  the 
obligatory  port  of  tlie  bond  does  not,  as  usual,  amount 
to  double  the  number  of  pounds  which  appears  by  t^ 
recital  in  the  condition  to  lie  payable.  The  object  of 
the  parties  might  as  well  be  obtained  by  the  insertioo  0a 


HULMS. 
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does  not  shew  the  intent.^     The  condition  there  was        1828. 

perfectly  clear.     But  the  bond  was  held  to  be  void 

by  reason  of  the  uncertainty  as  to  the  extent  of  the       agaimu 

penalty. 

Lord  Tenterden  C.  J.  In  every  deed  there  must 
be  such  a  degree  of  moral  certainty  as  to  leave  in  the 
mind  of  a  reasonable  man  no  doubt  of  the  intent  of  the 
parties.  The  question  in  this  case  is,  Whether  there  is 
in  this  bond  that  degree  of  moral  certainty  as  to  the 
species  of  money  in  which  the  party  intended  to  become 
bound?  I  thought  at  the  trial  there  was.  The  obli- 
gatory part  of  the  bond  purports  that  the  obligor  is  to 
become  bound  for  7700.  No  species  of  money  is  men- 
tioned. It  must  have  been  intended  that  he  should 
become  bound  for  some  species  of  money.  The  ques- 
tion is,  Whether  from  the  other  parts  of  the  instrument 
we  can  collect  what  was  the  species  of  money  which  the 
party  intended  to  bind  himself  to  pay  ?  [His  Lordship 
then  read  the  recitals  in  the  condition,  and  proceeded  as 
follows : J  It  appears,  therefore,  that  the  intent  was  that 
the  defendant  should  enter  into  a  bond  for  securing  to 
P.  Coles  various  sums  of  money,  described  in  these  re- 
citals as  being  composed  of  pounds  sterling  and  other 
money  of  a  smaller  denomination.  That  being  so,  I 
cannot  entertain  any  doubt  that  the  intention  was  that 
the  obligor  should,  in  order  to  secure  the  payment  of 
those  sums,  become  bound  in  a  penalty  consisting  also 
of  pounds  sterling ;  and  if  that  were  the  intention,  then 
the  bond  ought  to  be  read  as  if  the  word  pounds  were 
inserted  in  it. 

Bayley 
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Bayley  J.  It  has  been  decided,  that  in  furtherance 
of  the  obvious  intent  of  the  parties,  even  a  blank  may 
be  supplied  in  a  deed  (a).  In  iVaugk  v.  ^asell{b),  tlw 
word  hundred  was  omitted  in  the  latter  part  of  the  con- 
dition of  a  bond.  It  was  held  that  it  might  be  supplied, 
and  that  in  pleading  the  bond  might  be  described  ac- 
cording to  its  legal  effect,  as  if  the  word  hundred  had 
been  inserted  in  it.  I  think  in  this  case  that  it  is  obvious 
that  the  obligor  meant  to  bind  himself  in  a  penal  sum 
consisting  of  pounds  sterling,  and,  therefore,  that  the 
1  of  the  word  pounds  may  be  supplied. 


LiTTLEDALE  J.  I  have  entertained  some  doubts 
whether  the  word  pounds  could  be  supplied ;  but,  upon 
the  whole,  I  think  it  sufficiently  appears,  from  the  recital 
in  the  condition  of  the  bond,  to  have  been  the  intention 
of  the  parties  that  the  penal  part  of  the  bond,  which  was 
to  secure  the  payment  of  various  sums  stated  in  the 
condition  in  pounds  sterling,  should  also  be  pounds. 

Rule  refased. 


(a)  The  cue  illui 
Xhjid  T.  Lord  Say  and 


b;  ibe  leirncd  Judge  wu,  probablf , 
Sele,  10  Mod.  16.    There  Uie  nunc  of  the 
part  of  a  birgain  uid  ule,  and  it  wai 
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1828. 


Carpenter  against  Blandford.  Thursday, 

November  11th. 


A  SSUMPSIT  for  money  had  and  received.     Plea,  ^  f^greed  to 

XX  "^  sell  to  /?.  his 

the  general  issue.     At  the.  trial  before  Lord  TVn-  interest  in  a 

_  .,  public-house, 

teraen  C.  J.,  at  the  Middlesex  sittings  after  last  term,  and  his  fumi. 
the  following  appeared  to  be  the  facts  of  the  case :  —  By  appraisement 
an  agreement  of  the  25th  oi  February  1828,  for  the  sale  l^^a^^fsew. 
of  the  interest  in  a  public-house  and  stock  in  trade  of  a  ^besametobe 

^  paid  for  on 

publican,  between  the  plaintiff  and  defendant,  in  con-  -»•*«  taking  pos- 

*'  '  session,  which 

sideration  of  262/.  to  be  paid  as  ffood-will  to  the  de-  was  to  be  on  or 

°  ,      ,  before  the  25th 

fendant,  he  agreed  to  sell  to  the  plaintiff  his  interest  of  i/arcA  then 

as  tenant  at  will  in  a  public-house,  and  all  his  house-  was  paid  by 

hold    furniture,    goods,    fixtures,    and   effects   on    the  and*he  agreed ' 

premises  at  a  fair  appraisement,  to  be  made  by  two  ^oVcompUt^e"^** 

appraisers  or  their  umpire,  and  all  his  stock  in  trade,  the  *"*  ^^^  ®^^® 

^^  I-      '  '  agreement,  the 

valiy;  of  such  stock  to  be  ascertained  by  two  proper  persons  *""™  fj»  P*'^ 
or  their  umpire ;  in  consideration  of  which  the  plaintiff  feited.    The 

buyer  and  seller 

agreed  to  accept  the  said  house  and  premises  as  tenant  appointed  ap- 

at  will,  and  pay  the  sum  of  262/.  good  will,  and  to  pur-  spectively.  On 

chase  the  household  furniture,  goods,  fixtures,  stock,  ji/brcA  the  t^ 

and  effects  upon  the  premises  at  a  fair  valuation  to  be  and'ThTTelkr's 

made  in  the  manner  above  stated,  and  to  pay  for  the  J^^n^'T  ^ «i 

same  at  the  time  of  his  taking^  possession  of  the  pre-  ^^^\  ^®  "P" 

*^   *^  *  praiser  of  the 

mises,   which   it  was  mutually  agreed  by  the  parties  buyer  could  not 

conTeniently  on 

should  be  on  or  before  the  25th  of  March  1828,  and  as  that  day  com- 

*  plete  the  Talu- 

ation,  but  would  finish  the  business  the  next  day;  no  objection  was  then  made  to  the 
proposed  delay.  The  appraiser  of  the  buyer  went  to  the  seller's  premises  the  following  day 
to  make  the  valuation,  but  the  seller  refused  to  allow  him  so  to  do,  and  said  he  would  not 
complete  the  contract :  Held,  that,  under  the  circumstances,  it  wag  incumbent  on  the 
seller,  if  he  intended  to  insist  that  the  contract  should  be  completed  on  the  day  mentioned 
in  the  agreement,  to  hare  notified  such  intention  to  the  buyer ;  and  not  having  so  dona, 
that  the  latter  was  entitled  to  recover  back  the  deposit. 

earnest 


Cauihtik 
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18S8.  earnest  of  the  agreement,  the  plaintiff  had  paid  into  the 
hands  of  the  defendant  the  sum  of  SOI.,  to  be  allowed  in 
part  payment  on  the  completion  of  the  agreement,  but 
should  the  plaintiff  not  complete  his  part  of  the  agree- 
ment, the  said  sum  of  SO/,  paid  as  a  deposit  was  to  be- 
come forfeited ;  and  it  was  further  agreed,  that  either  of 
them  nut  performing  all  and  every  part  of  the  agreement, 
the  party  defaulting  should  pay  to  the  other  100/.  as 
liquidated  damages;  and  further,  that  should  Messrs. 
Calvert  and  Co.  refuse  to  accept  the  plaintiff  as  tenant, 
the  deposit  money  was  to  be  returned,  and  the  agreemeot 
was  to  be  void.  It  appeared  that  the  plaintiff  and  de- 
fendant had  appointed  apprabers  respectively  to  make 
the  valuation  of  the  furniture,  stock,  &c.  mentioned  in 
the  agreement.  On  the  25th  March  the  defendants 
appraiser  was  informed  by  the  plaintifTs  appraiser  that 
he  was  so  busy  on  that  day  that  he  could  not  com- 
plete the  valuation  of  the  defendant's  stock  in  trade  on 
that  day,  but  that  he  would  on  the  following  day. 
No  objection  was  then  made  to  the  delay.  The 
plaintiff  attended  with  his  appraiser  at  the  defendant's 
premises  at  nine  o'clock  on  the  following  morning;  but 
the  defendant  told  him  he  had  come  too  late,  that  be 
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that  as  the  defendant's  agent  was  told  on  the  Tuesday       1828. 
that  the  plaintififs  appraiser  could  not  attend  on  that  . 

dty,  but  would  on  the  day  following,  he,  the  defendant,  againu 
was  bound,  if  he  meant  to  avul  himself  of  the  strict  rule 
of  law  that  the  contract  should  be  performed  on  the 
day  mentioned  in  the  agreement,  to  send  notice  to  the 
plaintiff  that  he  would  insist  that  the  contract  should 
be  completed  on  that  day;  and  he  directed  the  jury  to 
find  a  vierdict  for  the  plaintiff. 

Sir  James  Scarlett  now  moved  for  a  new  trial,  and  con- 
tended that  the  time  fixed  for  the  completion  of  the 
contract  was  at  law  an  essential  part  of  the  contract, 
Berry  v.  Young  (a),  Lloyd  v.  CoUett  (6).  Here,  there- 
fore, the  plaintiff  was  bound  by  the  terms  of  the  agree- 
ment to  be  ready  to  complete  his  contract  on  the  25th 
of  March ;  he  made  default,  and  then  by  the  terms  of 
the  agreement  the  deposit  was  forfeited. 

Bayley  J.  The  defendant  in  this  case  insists  on  a 
forfeiture,  which  is  strictissimi  juris.  He  ought,  there- 
fore, to  shew  that  he  has  done  every  thing  which  he 
was  bound  to  do  to  entitle  him  to  insist  on  the  for- 
feiture, and  that  he  has  not  done  any  thing  to  waive 
that  right.  It  appears  by  the  agreement  between  the 
parties,  that  the  contract  was  to  be  completed  on  the 
25th  of  March.  The  stock  in  trade  was  to  be  valued 
by  appraisers.  Each  party  had  appointed  one.  On 
the  25th  of  March  the  plaintiff's  appraiser  informed  the 
appraiser  appointed  by  the  defendant  that  he,  the 
plaintiffs  appraiser,  would  not  be  able  to  finish   the 

(a)  2  Esp,  640.  (6)  4  Bro.  C.  C  469.     4  Ves.  698. 

VojL.  VIII.  P  p  valuation 
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valuation  until  the  day  following  at  three  o'clock;  to 
which  ihe  defendant's  appruser  made  no  objection 
It'  was  the  duty  of  the  defendant's  a^ent  to  inlbnn 
his  principal  that  such  a  commuDicatlon  had  been  made 
by  the  i^intiff's  agent;  and  it  must  be  presumed  that 
he  did  so.  If  that  communication  was  made,  and  the 
defendant  meant  to  iaaat  on  the  forfeiture,  it  vias  bis 
dtt^  to  inform  the  plaintiS*  that  he  should  insist  on  the 
forfeiture  unless  the  contract  was  completed  on  that 
day.  Such  communication  not  having  been  made,  I 
think  the  plaintiff  was  entitled  to  recover  back  the 
tDOney  deposited. 


LiTTLEDALR  J.  Concurred. 


Pattison  against  Jokes. 


^.b»ii.|^dk.    T^ECLARATION  staled  that  the  plainti^  before 
&c.,  had  been  retained  and  employed  in  the  sa- 
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gained  die  good  opinion  of  all  bit  neighbours,  &o.  but  I82B. 
had  also  supported  himself,  and  wodd- thereafter  hav6  ""*'—*• 
supported  himself  by  his  exertions  in  Uie  service  of  bis  afnhm 
masters  and  employers,  had  not  such  grievances  been 
committed  as  thereinafter  mentioned ;  that  the  plaintiff 
before,  8cc  had  applied  to  be  employed  by  and  in 
the  service  of  one  A.  F.  Momcy  as  a  butler  and  ser- 
vant, yet  the  defendant  well  knowing  the  -  premises, 
bat  contriving,  &c.  to  cause  it  to  be  suspected  and 
believed  by  those  neighbours,  &c.  and  particularly 
by  A,  F.  Momay^  that  the  plaintiff  was  not  fit  to  be 
employed  or  trusted  as  a  servant,  and  that  be  bad  been 
guilly  of  drunkenness,  absence  from  duty,  and  miscon- 
duct, and  that  he  had  made  free  with,  and  stolen  and 
purloined  the  wines  of  the  defendant  whilst  the  plain- 
tiff was  in  the  service  of  the  defendant  as  butler  aforesaid; 
and  thereby  to  prevent  A.  F.  Momay  from  employing 
him,  plaintiff,  in  his  service,  and  to  wholly  ruin  him  and 
to  deprive  him  of  the  means  of  supporting  himself  by 
honest  and  industrious  means,  on,  &c.  at,  &c.  wrong- 
fully and  maliciously  did  write,  compose,  and  publish  la 
certain  false,  malicious,  and  defamatory  libel  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the 
conduct  of  the  plaintiff  whilst  he  was  in  the  service  of 
the  defendant,  in  the  form  of  a  note  or  letter  directed  to 
A.  F.  Momayj  containing  therein  the  false,  malicious^ 
defamatory,  and  libellous  matter,  &c.  &c.  of  and  con* 
ceming,  &c.  that  is  to  say,  ^^  Sir  (meaning  the  said 
A.  F.  Momay\  Having  been  informed  that  you  had  an 
intention  of  taking  my  butler  into  your  service,  I  feel  it 
incumbent  upon  me  as  a  neighbour  to  inform  you  that  I 
have. just  discharged  him  for  misconduct,  and  that  I 

P  p  2  cannot 
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camiot  feel  myself  justified  in  recommending  it  to  you 
to  engage  him ;  I  have  been  rather  surprised  that  you 
have  not  applied  to  me  for  his  character,  but  I  shall  not 
think  any  more  about  it."  A  second  count  charged 
the  defendant  with  publishing  the  following  libel :  "  I 
(meaning  the  defendant)  have  no  hesitation  in  inform- 
ing you  that  I  discharged  my  butler,  not  only  on  ac- 
count of  drunkenness  and  absence  from  his  duty  in  my 
house,  but  on  account  of  my  having  great  reason  to 
believe  that  he  had  made  free  with  a  great  deal  of  my 
wines,  &c.  in  which  I  found  a  very  great  deficiency 
upon  an  examination  with  the  cellarman  who  packed  it 
up  to  be  brought  down  to  Putney,  who  took  a  r^ular 
account  of  it,  which  I  have  got.  Pattison  had  the 
audacity  to  open  all  those  packages  without  any  sutfao- 
ri^  firom  me;  and  he  acknowledged  that  fact  yesterday 
before  witnesses,  when  he  was  so  conscious  of  hb  mb- 
conduct  that  he  said  he  would  not  take  any  situation 
ia  the  neighbourhood  of  Putney."  By  means  whereof 
the  plaintitF  hud  been  greatly  injured  in  his  good 
oasah  and  character  amongst  his  neighbours  and  other 
subjects,  and  particularly  with  the  said  A.  F.  Mxnmiy, 
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so  retained   and  employed  as  last  aforesaid,  but  had        1828. 

hitherto   continued   and   still  was  out  of  service  and       ^ 

FATniov 

employ,  and  deprived  of  the  means  of  supporting  him-        againn 
self,  and  was  otherwise  greatly  injured  and  damnified 
and  almost  wholly  ruined.     Plea,  general  issue.     At  the 
trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit- 
tings after  last  term,  the  plaintiff  proved  the  handwriting 
of  the  defendant  to  the  two  letters  set  out  in  the  de- 
claration, and  the  following  letter  of  Mr.  Mornay  to 
which  that  set  out  in  the  second  count  was  an  answer : 
"  Sir,  —  It  is  necessary  that  you  should  state  the  par- 
ticulars of  the  misconduct  of  your  steward  to  determine 
me  to  deprive  him  of  the  situation  for  which  he  has 
applied  to  me.     Is  he  sober  and   honest?     You  will 
of  course  consider  that  there  ought  to  be  strong  grounds 
for  depriving  a  man  of  his  character  and  his  bread;*' — 
and  claimed  to  recover  damages  for  the  libel  set  out 
in  the  second  count,   but  abandoned  the  first  count, 
and  all  claims  for  special  damage.      It  was   objected 
by  the  defendant,  that  as   it  appeared  that  the  letter 
containing   the   alleged    libel   was   written   to  a   third 
party,  who  had  invited  the  defendant  to  give  him  a 
character  of  the  plaintiff,    it  was   prima   facie  a   pri- 
vileged communication;   and  that  it   therefore  lay  ou 
the  plaintiff  to  shew  malice  in  fact,  or  that  the  de- 
fendant was   actuated   by   ill-will    towards   the   plain- 
tiff(a).     To   this  it  was  answered   by  the  counsel  for 
the  plaintiff,  that  in  an  ordinary  case  where  a  master 
is  called  upon  by  a  third  party  to  give  a  character  to 
a  servant,  and  communicates  slanderous  matter,  it  is 
supposed  to  be  done  in  discharge  of  a  duty,  and  is  a 

(n)  Soc  Jiiomofre  v.  Fnmer,  4  i/.<J-  C,  247. 
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{HTiTU^ed  commuDicBtion,  the  inference  of  malice  in  Uw 
resulUng  from  the  nature  of  slanderous  matter  being  re- 
butted bjr  the  occasioa  on  which  that  matter  is  written 
or  apdun.  In  th^  case  it  is  incumbent  on  a  plaintiff 
t^  prove  malice  in  facL  But  in  this  case  the  defendant 
WTOte^tbe  first  letter  without  being  required  so  to  do. 
That  letter  irapuCes  misconduct  to  the  plaiatifl^  and 
inyited  the  third  party  to  make  further  enquiry.  Tlie 
writing  of  tbat  letter,  under  those  circumstances,  was 
evidence  to  go  to  the  jury  tbat  the  defendant  was  actuated 
by  .malice  in  &ct  or  ill-will  against  the  plaintiff.  Lord 
Tmttrdtn  was  of  opinion  that  under  the  circumstances 
c^  this  case  it  was  a  question  for  the  jury  whether  the 
defendant  when  he  wrote  the  second  letter  acted  boni 
fide.  The  defendant's  counsel  then  proposed  to  call 
witnesses  to  prove  the  truth  of  the  statements,  in  order 
to  shew  that  th^  were  made  bon^  fide.  totATetderdat 
received  the  evidence,  but  expressed  doubts  whether  it 
was  admissible  under  the  general  issue;  and  he  finally 
directed  the  jury  to  find  for  the  defendant  if  they  thought 
from-the  evidence  that  he  made  the  communication  bon& 
fide,  but  for  the  plaintiff,  if  they  thought  he  made  the 
communication  with  the  intration  to  injure  the  plaintifil 
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racier  in  which  the  slander  is  spoken  or  writtfen^  and  to        IBtB* 

shew  that  the  master  was  actuated  by  ill«will  towards        — — 

Paitiiow 

him,  the  servant.  Here  it  appeai*ed  by  the  cross-  t^ainm 
examination  of  the  plaintifTs  witnesses  that  be,  the 
plaintiff^  had  been  in  the  service  of  the  defendant,  and 
by  the  contents  of  the  second  letter,  it  appeared  that  it 
was  written  in  answer  to -one  firom  Mr.  Morriat)^  Tlie 
matter  contained  in  that  letter  was  a  privileged  commu- 
nication, and  therefore  it  lay  upon  the  plaintiff  to  give 
evidence  that  the  defendant  was  actuated  by  malice  in 
fact.  It  is  true  that  the  defendant  first  wrote  to  Mornay 
without  being  called  upon  so  to  do.  But  it  is  the  duty 
of  every  man  who  knows  that  another  is  about  to  receive 
into  his  service  one  who  has  been  guilty  of  the  mis- 
conduct imputed  to  the  plainti£^  to  communicate  to  that 
other  the  fact  of  such  misconduct  The  prima  facie  pre- 
sumption therefore  was,  that  the  defendant's  intention 
was  innocent,  and  no  evidence  was  given  to  rebut  that 
presumption. 

Lord  Tenterden  C.  J.  It  appeared  in  the  case 
proved  on  the  part  of  the  plaintiff  that  the  defendant 
wrote  the  first  letter  to  Mr.  Mornay^  without  being 
called  upon  by  him  so  to  do.  The  second  letter,  which 
contained  the  libellous  matter  in  respect  of  which  the 
plaintiff  claimed  to  recover  damages,  was  certainly  writ- 
ten in  answer  to  enquiries  made  by  Mornay  $  but  in- 
asmuch as  those  enquiries  were  invited  by  the  defendant, 
I  thought  it  was  a  question  for  the  jury,  whether  the 
communication  contained  in  that  letter  was  made  by  the 
defendant  bona  fide,  acting  under  a  belief  that  he  was 
discharging  a  duty  which  he  owed  to  the  party  who  was 
about  to  take  the  plaintiff  into  his  service,  or  whether  it 
was  made  maliciously  with  an  intention  of  doing  an  in- 
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jury  to  the  plaintiff.     Tfae  jury  found  that  it  was  made 
nialJoiously,  which  entitled  the  plaintiff  to  a  verdict. 

Bavi^t  J.  Assuming  that  the  libel  set  out  in  the 
second  couQt  wau  a  privileged  communication,  it  seems 
to  me  that  the  case  was  prc^rly  submitted  to  the  jury. 
Generally  speaking,  any  thing  said  or  written  by  a 
master  when  he  gives  the  character  of  a  servant  is  a 
privileged  communication.  If  a  servant,  tfaerefoi^ 
charge  a  master  with  publishiof;  a  libel,  it  is  competfflt 
to  the  latter,  under  the  general  issue,  to  prove  that  the 
alleged  libel  was  written  under  such  circumstances  as  to 
make  it  a  privileged  communication,  and  thereby  throw. 
(HI  the  plaintiff  the  necessity  of  shewing  that  it  does  not 
come  within  that  protection  which  the  law  gives  to  a 
privileged  communication.  But  if  the  supposed  libel 
be  not  communicated  bona  fide,  it  does  not  fall  within 
tbe  protection  which  the  law  extends  to  privileged  com- 
munications. Here  the  second  letter  of  the  defendant 
was  written  in  answer  to  one  calling  upon  him  to  give 
an  account  of  the  plaintiff's  conduct,  but  the  defend- 
ant wrote  his  first  letter  without  being  called  upon  ao 
to  do.     I  do  not  mean  to  say  that  in  order  to  make 
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slanderous  matter,  come  within  the  scope  of  a  privileged  1828. 
communication.  But  in  such  a  case  it  will  be  a  ques-  """"" 
tion  for  the  jury,  whether  the  defendant  has  acted  bona  oKomsi 
fide,  intending  honestly  to  discharge  a  duty;  or  whether 
he  has  acted  maliciously,  intending  to  do  an  injury  to 
the  servant?  In  forming  their  judgment,  the  jury  in 
this  case  were  bound  to  take  into  their  consideration 
the  fact  of  the  defendant's  having  voluntarily  put  himself 
into  motion,  and  thereby  in  effect  having,  by  the  first 
letter,  desired  Mr.  MotTiay  to  put  questions  to  him. 
These  questions  were  put,  and  gave  occasion  to  the 
second  letter.  The  question  for  the  jury  to  consider 
was,  whether  the  defendant  acted  honestly  and  bonk  fide 
in  making  the  representation  contained  in  that  letter? 
The  jury  had  that  question  submitted  to  their  consider- 
ation, and  they  were  of  opinion  that  the  communication 
was  not  made  bon^  fide,  but  that  it  was  made  with  the 
intention  to  injure  the  plaintiff;  and  if  it  was  made  with 
that  intention,  it  was  not  a  privileged  communication. 

LiTTLEDALE  J.  It  secms  to  me  that  the  letter, 
taken  by  itself,  is  a  libel ;  but  if  it  was  a  privileged  com- 
munication, it  was  not  necessary  for  the  defendant  to 
plead  a  justification,  he  might  make  that  a  defence  on 
tlie  general  issue,  and  give  evidence  to  satisfy  the  jury, 
that  under  the  circumstances  of  the  case  it  was  a  bon^ 
fide  communication.  That  question  was  properly  sub- 
mitted to  their  consideration,  and  they  have  come  to 
a  conclusion  that  it  was  not  made  bona  fide,  and  that 
the  defendant  was  actuated  by  malice.  I  perhaps  should 
not  have  come  to  the  same  conclusion ;  but  I  think  the 
verdict  ought  not  to  be  disturbed.  Upon  the  question, 
whether  a  master  who  has  written  a  libel  in  giving  the 
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character  of  a  servant  has  acted  boni  fide  or  not,  it 
may  make  a  very  material  difference  whether  he  volun- 
teered to  give  the  character,  or  bad  been  called  upon  so 
to  dot  At  all  events,  when  he  volunteers  to  give  the 
character,  stronger  evidence  will  be  required  that- he 
acted  bona  fide,  than  in  the  case  where  he  has  given  the 
character  after  being  required  so  to  do. 

Rule  retiised. 


jFViVay.  LiNDENAu  agaitist  Desborough. 

Aimmter  19di. 

It  I*  the  Aaxj      A  SSUMPSIT  against  the  secretary  of  the  Ailas  In- 
•ff^doB  an  in-  sutance  Company  on  a  policy  of  insuraocfe  on  the 

«ir>t>«on life   [jf^  ^f  ^^^  jj^j^^ ^f  ^^^^  Qotka.     Plea,  the  aeaer^  issue. 

or  property,  to  '  o 

coinmunic«t«     ^^  the  trial  before  Lord  Tenterden  C.J.,  it  appeared 
to  the  under-  '  ' 

writer  (llnu-     that  in  1824  an  insurance  was  effected  on  the  life  of 

terial  fact! 

wiibin  bii  the  Duke  with  the  Union  Assurance  Company.     That 

touching  tba  Company  had  an  agent  in  Oernumi/,  who,  od  behalf 
ofdiaiDui-  of  his  principals,  submitted  certain  questions  to  the 
li^Strti^D  fOT**  physicians  of  the  duke,  many  of  them  asto  spedBc 
Ae  jurr  whe-  diseases,  and  bis  habits  of  life ;  and  the  last  was,  "  It 
'  there  any  oUier  circumstance  within  your  knowledgs 


IN  THE  Ninth  Year  of  GEORGE  IV.  537 

contradicted  by  the  medical  men;  and  as  little  as  we  1S28* 
believe  that  this  has  any  influence  on  his  natural  life,  """" 
we  find  it  our  duty  to  mention  it."  The  physicians  in  againsi 
one  of  their  answers  said  the  duke  was  hindered  in  his 
speech,  but  did  not  mention  the  state  of  his  mental 
faculties.  An  application  was  made  to  the  Union  to 
insure  a  further  sum  on  the  duke's  life;  but  that  being 
contrary  to  their  general  rules,  their  agent  handed  over 
the  proposal  to  the  Atiasj  and  at  the  same  time  gave 
the  latter  company  the  private  answers  received  from 
their  agent  in  Germany,  The  plaiutifi^  signed  the  usual 
declaration,  and  declarations  by  the  duke's  physicians 
were  made  to  the  Atla$  similar  to  those  made  to  the 
Union*  Upon  receiving  these  documents  the  Atlas  en- 
tered into  the  policy.  In  1825  the  duke  died,  and  it 
was  then  discovered  that  there  had  existed  in  his  head 
for  many  years  a  large  tumour  pressing  on  the  brain, 
to  which  the  loss  of  speech  and  mental  faculties  might 
be  attributed;  but  all  the  medical  testimony  went,  to 
establish  that  the  symptoms  during  the  duke's  life  were 
not  such  as  were  likely  to  excite  the  suspicion  that  such 
a  tumour  existed,  or  that  he  was  afflicted  with  any  par- 
ticular disorder  tending  to  shorten  life.  One  foreign 
physician,  however,  said,  that  had  he  been  consulted  he 
should  have  thought  4t  right  to  state  that  he  attributed 
the  loss  of  speech  to  a  paralysis  of  the  organs  of  speech* 
And  an  English  surgeon  called  for  the  plaintiff  on  cross- 
examination  said  he  should,  in  answer  to  the  general 
question,  ^^  Whether  he  knew  any  other  circumstances 
that  ought  to  be  communicated  to  the  directors  ?"  have 
thought  it  right  to  mention  the  state  of  the  duke's  men- 
tal faculties.  Upon  hearing  this  evidence  Lord  Ten-- 
terden  told  the  plaintiff^'s  counsel  he  thought  it  made  an 

end 
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1828.        end  of  his  case ;  and  lie  should  leave  it  to  the  jury  to  say 
"~~~~"        whether  there  were  any  facts  material  to  be  known  which 

LiKDENAV  -  1  1  1       1  T      L 

againu  Were  not  mentioned  to  the  assurers,  and  that  ir  there 
were,  the  policy  was  void.  The  plaintifTs  counsel  ther^ 
upon  elected  to  be  nonsuited,  leave  being  given  to  him 
to  move  for  a  new  trial,  on  the  ground  of  misdirection. 

Brougham  now  moved  accordingly.  The  proposed 
direction  to  the  jury  cannot  be  supported,  inasmuch  as 
it  referred  the  mnterality  of  the  fact  not  mentioned  to 
the  judgment  of  the  jury,  and  not  to  the  opinion  of  the 
party  making  the  declaration.  To  specific  questions 
the  party  must  truly  answer  whether  they  are  material 
or  not;  but  to  a  general  question  the  answer  is  sufB- 
cient,  unless  the  party  conceal  that  which  he  believes 
to  be  material.  If  the  contrary  were  the  law,  no  poltpy 
could  be  effected  with  safety,  for  the  most  skilful  men 
differ  upon  such  questions;  and  a  party  Iiaving  bonA 
fide  given  all  the  information  that  a  skilful  adviser 
thinks  material  may  afterwards  find  his  insurance  of  no 
avail,  because  another  person  at  some  future  time  thinks 
a  fact  not  mentioned  was  material.  \_Bayley  J.  Can 
you  support  the  position  that  the  materiality  is  to  de- 
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been  directed  was  set  aside:  but  it  is  also  a  question  for        1828. 
the  jury  whether  the  party  believed  the  fact  to  be  ma-        — — 

LiNDENAU 

terial.     But,  secondly,  supposing  the  materiality  to  have        against 
been  properly  referred  to  the  jury  in  this  case,  it  should 
have  also  been  left  to  them  to  say  whether  the  insurers  had 
not  information  aliunde  of  the  fact  omitted  by  the  phy* 
sicians.     In  Carter  v.  Boe/im  {a\  Lord  Mansfield  says, 
^^  An  underwriter  cannot  insist  that  the  policy  is  void 
because  the  insured  did  not  tell  him  what  he  actually 
knew;  what  way  soever  he  came  to  the  knowledge." 
Now  it  appeared  in  evidence  that  the  private  commu- 
nication made  to  the  Union  Assurance  Company  had 
been  delivered  over  to  the  Atlas^  and  in  that  the  duke's 
loss  of  speech  and  the  imbecility  of  his  mental  faculties 
were  mentioned.     Thirdly,  the  fact  of  the  duke's  want 
of  mental  faculty  did   not  affect   his  apparent  bodily 
health ;  no  one  of  the  medical  witnesses  affected  to  say 
that  he  should  have  considered  the  risk  increased  on 
that  account,  and  taking  the  case  most  strongly  against 
the  assured,   he  warrants  a  state   of  apparent  bodily 
health.     Now  the  assured  need  not  mention  any  thing 
covered  by  the  warranty,  Haywood  v.  Rodgers  (6) ;  and 
had  such  a  warranty  been  expressed  in  this  case,  the 
question  for  the  jury  would  have  been,  whether  the 
party  was  in  a  reasonably  good  state  of  health,  and 
such  a  life  as  ought  to  be  insured  on  common  terms, 
Ross  V,  Bradshaxv  (c),  and  the  jury  must  have  answered 
such  a  question  in  the  affirmative.     \_Bayley  J.    In  Bufe 
V.  Turner  {d\  it  appeared  that  the  plaintiff  was  possessed . 
of  several  warehouses ;  one  of  which  was  adjoining  to  a 


[a]  3  Burr.  1910.  {b)  4  East,  590. 

{c)  I  W,  Bl.  312.  {d)  6  Taunt,  338. 
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boat-builder's  shop.  A  fire  broke  out  in  this  shop,  bat 
was  subdued  and  apparently  extinguished.  The  plaio- 
tiff  immediately  afterwards  sent  an  order  to -efiect  an 
insurance  on  his  premises.  On  the  following  mombg 
the  fire  again  broke  out  at  the  boat-buildeT's,  and  coa- 
snmed  the  plaintiff's  warehouses.  The  jury  acquitted 
the  plaintiff  of  any  fraud  or  dishonest  design,  bat 
thought  he  should  have  communicated  to  the  under- 
writers the  circumstance  of  the  fire  that  had  happened 
before  he  ordered  the  insurance ;  and  because  he  did  wA 
do  so  returned  a  verdict  for  the  defendant,  and  the 
Coart  afterwards  refused  to  grant  a  new  trial.;]  The 
report  does  not  state  on  what  ground  the  new-trial  was 
refused. 

Lord  Temtbrden  C.  J.  At  the  trial  before  me 
amongst  other  depositions  that  of  a  foreign  phjrsician 
Damed.Siari  was  read,  wherein  he  stated  that  he  woaM 
have  certified  that  the  duke  was  in  bodily  health,  but 
that  he  would  not  have  failed  to  observe  that  he  Is- 
bouned  under  an  inability  to  speak,  which  he  attributed 
to  a  paralytic  state  of  the  nerves  of  the  organs  of  speech. 
In  addition  to  this,   Mr.  Grren,  a  surgeon,  stattd,  tljal 
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Jdusprait  {a)y  which    was  tried  before  me  at  Lincoln.        ]828. 
By  the  printed  report  it  appears  that  in  April  1823  an       "^""^ 

LlVDINAU 

insurance  was  effected  upon  the  life  of  a  lady,  who  at  mfiainu 
the  end  of  1822  had  suffered  from  a  pulmonary  attack, 
and  was  attended  by  a  surgeon.  In  March  1823  a 
medical  practitioner  who  had  known  her  for  some  years, 
but  did  not  attend  her  during  that  illness,  was  sent  for 
to  examine  her  with  a  view  to  eflecting  the  insurance  in 
question ;  and  he  certified  that  she  was  in  good  health. 
In  1824-  she  died  of  a  pulmonary  disease.  I  left  it  to 
the  jury  generally  to  say  whether  any  misrepresentation 
had  been  made ;  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  the  Court  of  Common  Fleas  granted 
a  new  trial,  on  the  ground  that  the  jury  ought  to  have 
been  called  upon  to  say  whether  it  was  material  for  the 
defendants  to  have  been  made  acquainted  with  the  illness 
of  the  lady  in  1822.  In  the  present  case,  the  insurance 
was  upon  the  life  of  a  foreigner.  It  appeared  that  a 
previous  insurance  had  been  effected  with  an  office  that 
bad  an  agent  abroad.  That  office  was  requested  to 
make  a  further  insurance,  and  being  unwilling  to  do  so, 
the.  secretary  handed  over  to  the  defendant  the  certifi*- 
cate  received  from  their  foreign  agent  If  that  had  di^ 
tinctly  disclosed  the  fact  now  in  question,  I  am  not  pre- 
pared to  say  that  the  defendant  would  have  had  any 
ground  of  complaint ;  but  the  state  of  the  duke's  faculties 
is  not.distincdy  stated  in  that  certificate.  Then  it  is 
said  that  the  party  is  not  bound  to  do  more  than  answer 
the. questions  proposed,  unless  he  can  be  charged  with 
some  fraudulent  concealment.  Admitting  this  not  to 
fall  within  any  of  the  specific  questions,  which  is  not  by 

any 
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aoy  means  clear,  still  the  general  quesdon  put  by  die 
office  requires  informatioa  of  every  fact  which  any  rea- 
sonable man  would  think  material.  It  certainly  seems 
to  me  that  the  circumsunces  proved  as  to  the  state  of 
the  Duke  of  Saxe  Gotha's  mental  faculties  were  material  ,- 
and,  upon  the  authority  of  the  cases  of  Morrison  v. 
Muspralt  and  Bu/e  v.  Turner,  I  tbiok  I  shoold  not 
have  done  wrong  in  leaving  the  case  to  the  jury  in  the 
'  proposed  at  the  trial. 


Bayley  J.  I  think  that  in  all  cases  of  insurance, 
whether  on  ships,  houses,  or  lives,  the  underwriter 
should  be  informed  of  every  material  circumstance 
within  the  knowledge  of  the  assured;  and  that  the 
proper  quesUon  is.  Whether  any  particular  circum- 
stance was  in  fact  material  ?  and  not  whether  the  party 
believed  it  to  l>e  so.  The  contrary  doctrine  would  lead 
to  frequent  suppression  of  information,  and  it  would 
oflen  be  extremely  difficult  to  shew  that  the  party 
neglecting  to  give  the  information  thought  it  material. 
But  if  it  be  held  that  all  material  facts  must  be  dis- 
closed, it  will  be  the  interest  of  the  assured  to  make  t 
fiill  and  fair  disclosure  of  all  the  information  within 
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facts  within  their  knowledge.  In  cases  of  life  insurance 
certain  specific  questions  are  proposed  as  to  points 
affecting  in  general  all  mankind.  But  there  may  be 
also  circumstances  affecting  particular  individuals  which 
are  not  likely  to  be  known  to  the  assurers,  and  which 
had  they  been  known  would  no  doubt  have  been  made 
the  subject  of  specific  enquiries.  The  general  question 
appears  to  have  been  proposed  in  order  to  meet  such 
cases,  and  I  think  the  question  on  such  a  policy  is  not 
whether  a  certain  individual  thought  a  particular  fact 
material,  but  whether  it  was  in  truth  material,  and  of 
that  the  jury  are  by  law  constituted  the  judges.  I 
therefore  think  the  proposed  direction  would  have  been 
right,  and  that  the  nonsuit  ought  not  to  be  disturbed. 

Rule  refused. 


1828. 

LiKDnrAv 
aetttttft 

DMBOROOfltt. 


The  King  against  The  Justices  of 


Lancashire,  (a) 


A  RULE  nisi  had  been  obtained  for  a  mandamus  to  By  the  statute 
4  G.  4.  c.  95. 

the  justices  of  Lancashire^  commanding  them  to  «.  87.  a  right  of 
enter  continuances,  and  hear  an  appeal  against  an  order  fn  certain  ca&es» 
of  two  justices,  whereby  they  appointed  the  inhabitants  -i^esnotSe 
of  the  township  of  Mosley  to  perform  a  certain  part  of  ^ftj'/Ji,"^*^* 
their  statute  work  upon  a  certain  turnpike  road  within  ©f  complaint 

*■  *  arines.     Iwo 

that  township,  and  that  a  certain  portion  of  the  money  jusuces  having 

made  an  order 
upon  the  surveyors  of  the  roads  in  a  township  to  perform  a  certain  part  of  the  statute 
duty  on  a  turnpiice  road  running  through  the  township,  and  to  pay  to  the  surveyor 
of  that  road  a  certain  part  of  the  money  received  as  a  coir. position  for  statute  duty :  Held, 
that  the  cause  of  compUint  did  not  arise  until  a  copy  of  tlic  order  in  writing  had  been 
served,  and  that  notice  of  appeal  given  wiUiin  six  days  from  that  time  was  valid. 

(a)  This  case  was  heard  and  determined  at  the  sittings  in  banc,  after 
last  tenn. 


Vol.  VIIL 
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18SS*       received  by  the  surveyors  of  the  highways  of  that  town- 
,_^  ibip  as  a  composition  for  statute  work,  should  be  paid 

to  the  trustees  of  the  turnpike  road.  It  appeared  by 
the  a£Bdaviti  that  a  fist  of  persons  liable  to  do  statute 
work  or  compound  for  it  within  the  township  of  Modei/, 
had  been  obtained  by  the  surveyor  of  the  turnpike  road, 
and  by  him  laid  before  two  justices,  in  pursuance  of  the 
4G.  4.  C.9S.  J. 80. (a);  that  notice  of  the  meetiDg  was 
given 

(a)  Bf  I.  BO.  uf  (liM  lUtDte  it  is  eucted,  ■■  Tlut  the  nnejor  of  Ibe 
higbnyi  for  eierj  pariih,  &c.  shall,  on  aa  oider  in  wiitiDg  nude  bj  the 
juatices,  on  in  appliCBlion  to  Ibem  by  the  Irustees  or  commissioaen  oflbe 
turnpike  road,  and  delivered  to  tuch  luFiejor,  or  left  st  h>*  last  or  unial 
pUc*  of  abode,  briog  and  deUver,  within  tea  days  afterwardi,  to  tbe  luni|iike 
ninejor,  liiU,  in  writing,  of  the  name*  of  the  leTeral  pcruns  whh  within 
such  paiitb,  &c«,  are  by  law  liable  to  do  statute  work,  or  to  tbe  payment 
oT  money  in  lieu  of  or  as  a  composition  for  tucb  statute  itork ,  distingtiiib- 
Ing  the  nature  of  the  work  to  be  done,  and  alw  tbe  amount  of  tbe  leqiec- 
tiie  sums  to  be  paid ;  and  the  turnpike  aurvejor  having  receiied  such 
lilts  shall,  within  fourteen  days  aflcrwaids,  giie  a  notice  la  the  sunejor 
or  surveyors  of  tbe  highways  of  tbe  time,  when  tuch  lists  will  be  laid 
before  tbe  justices,  in  order  to  apportion  tbe  said  statute-dulj,  and  at  tbe 
time  appointed  by  such  notice,  the  lists  shall  be  laid  before  the  juitica  bj 
the  turnpike  surreyor,  in  tbe  pmenee  of  tbe  surreyor  of  the  highways 
(if  he  shall  attend},  and  tbe  said  justices  iball  order  and  direct  tbe  mt- 
njor  or  Nirvejon  of  luch  parishea,  &c  mpectitelj  to  pay  orer  to  Iba 
such  proportion  of  the  composition  moDcj  for 
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slanderous  matter,  come  within  the  scope  of  a  privileged  1828. 
communication.  But  in  such  a  case  it  will  be  a  ques-  ""^" 
tion  for  the  jury,  whether  the  defendant  has  acted  bona  amunst 
fide,  intending  honestly  to  discharge  a  duty;  or  whether 
be  has  acted  maliciously,  intending  to  do  an  injury  to 
the  servant?  In  forming  their  judgment,  the  jury  in 
this  case  were  bound  to  take  into  their  consideration 
the  fact  of  the  defendant's  having  voluntarily  put  himself 
into  motion,  and  thereby  in  effect  having,  by  the  first 
letter,  desired  Mr.  Mot-nay  to  put  questions  to  him. 
These  questions  were  put,  and  gave  occasion  to  the 
second  letter.  The  question  for  the  jury  to  consider 
was,  whether  the  defendant  acted  honestly  and  bontl  fide 
in  making  the  representation  contained  in  that  letter? 
The  jury  had  that  question  submitted  to  their  consider- 
ation, and  they  were  of  opinion  that  the  communication 
was  not  made  bonA  fide,  but  that  it  was  made  with  the 
intention  to  injure  the  plaintiff;  and  if  it  was  made  with 
that  intention,  it  was  not  a  privileged  communication. 

LiTTLEDALE  J.  It  seems  to  me  that  the  letter, 
taken  by  itself,  is  a  libel ;  but  if  it  was  a  privileged  com- 
munication, it  was  not  necessary  for  the  defendant  to 
plead  a  justification,  he  might  make  that  a  defence  on 
the  general  issue,  and  give  evidence  to  satisfy  the  jury, 
that  under  the  circumstances  of  the  case  it  was  a  bonA 
fide  communication.  That  question  was  properly  sub- 
mitted to  their  consideration,  and  they  have  come  to 
a  conclusion  that  it  was  not  made  bona  fide,  and  that 
the  defendant  was  actuated  by  mnlice.  I  perhaps  should 
not  have  come  to  the  same  conclusion ;  but  I  think  the 
verdict  ought  not  to  be  disturbed.  Upon  the  question, 
whctlier  a  master  who  has  written  a  libel  in  giving  the 

character 
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1628.  road  was  stopped  up  was  too  late.  And  in  Jiex  v.  TSf 
'  ~  Justices  »^ Staffbrdihire  {b),  it  was  held  ihflt  the  appeal 
vnM        should  be  to  the  next  sessions  after  the  making  of  the 

order,  without  reference  to  the  time  of  giving  notice 

of  the  order. 

Ct^man  contri.  The  case  of  Bex  v.  The  Justices  <f 
Staffiirdskire  proceeded  upon  the  peculiar  wording  of 
the  statute  13  G.  3.  c.  78.  which  limited  the  appeal  to 
the  nest  sessions  "  after  the  order  made."  Here  the 
notice  of  appeal  is  to  he  given  "  within  six  days  after 
the  cause  of  complaint  shall  arise."  Now  there  could  be 
no  cause  of  complaint  until  the  order  was  served,  for 
until  then  no  proceeding  could  be  taken  upon  it.  Bex 
T.  The  Justices  of  Devon  (a)  is  very  like  this ;  there  an 
appeal  was  given  in  similar  terms ;  a  distress  warrant 
was  issued,  under  which  the  parties'  goods  were  seized  ; 
and  it  was  held,  that  the  cause  of  complaint  was  the 
seizure  of  the  goods,  not  the  granting  of  the  warrant. 
Besides,  in  the  present  case,  the  appellant  was  bound 
to  state  the  matter  of  his  appeal,  which  he  could 
not  do  until  he  had  been  served  with  a  copy  of  the 
order. 
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liable  to  statute  duty  is  first  to  be  obtained,  a  time  is        1828. 
fixed  for  a  meeting,  and  then  the  surveyor  of  the  town-       — 

Tb€  Kivo 

ship  is  to  have  notice  to  attend.     At  the  meeting  the        agamu 

r     •         i_     1  •  1  I    r         .      .       .        .      ,  n  %      The  JiMtictt  of 

list  IS  to  be  laid  before  the  justices  in  the  presence  of  the  Jjamcauumm. 
surveyor,  "  if  he  shall  attend,"  but  he  is  not  bound  to 
attend.  Then  the  justices  may  make  an  order  for  the 
performance  of  statute  duty,  &c.  But  they  are  not 
bound  to  order  that  every  man  liable  to  the  performance 
of  statute  duty  shall  do  it  on  the  turnpike  road.  They 
may  order  certain  persons  to  do  it,  and  from  the  nature 
of  the  thing  that  order  must  be  in  writing,  as  it  would 
be  impossible  for  the  surveyor  to  keep  it  in  his  mind. 
In  addition  to  this,  the  justices  have  power  to  order  the 
composition  money  to  be  paid  over  at  any  **  time  or 
times."  Here,  although  the  proportion  to  be  paid  was 
verbally  fixed,  nothing  was  said  as  to  the  time  of  pay- 
ment ;  and,  therefore,  the  order  was  not  complete ;  nor 
could  it  be  complete  until  served  upon  the  party  to  be 
bound  by  it.  Parties  are  often  present  in  this  Court 
when  rules  are  pronounced,  but  they  are  not  bound  to 
take  notice  of  them  until  they  are  served.  The  appeal 
clause  in  this  act  plainly  contemplates  that  the  order  and 
direction  shall  be  communicated  to  the  party,  for  he  b 
to  give  notice  of  the  ground  and  matter  of  his  appeal, 
which  he  could  not  otherwise  do.  Again,  the  statute 
does  not  make  it  imperative  on  the  surveyor  of  the  town- 
ship roads  to  attend  before  the  magistrates ;  if  he  does 
not,  of  course  the  order  must  be  served ;  and  it  is  very 
desirable  to  have  one  uniform  course  of  practice,  whe- 
ther the  surveyor  does  or  does  not  attend.  Upon  these 
grounds  it  appears  to  me  that  the  notice  of  appeal  being 
given  within  six  days  after  the  order  in  writing  was 

Q  q  3  served^ 
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served,  was  in  good  time ;  and  that  the  rule  for  a 
damus  must  he  abs<^ute. 


HoLROYD  and  Littledale  Js.  concurred. 

Rule  absolute. 


Cbowder  and  Another  against  P.  Long,  Geot., 
one,  &c. 


A  fieri  Ckui 
imiad  umiiut 
the  goou  otA. 
Hie  good*  wan 
■died  by  the 
fauliff.     Tba 


KDttng  that  bt 

eu  ibegoodi. 
TbabuDDTK- 
cofdinglf  aim 
up  poacMiso, 
sndM  tlie  end 


A  SSUMPSIT  for  money  had  and  received.  Plea, 
general  issue.  At  the  trial  before  Lord  Ten- 
lerden  C.  J.,  at  the  London  sittings  aFler  last  terra,  the 
following  appeared  to  be  the  facts  of  the  case :  In  1825 
the  plaintiffs  were  sheriffs  of  London.  The  defendant 
was  an  attorney,  and  in  November  in  tliat  year,  one 
Baaiey  was  indebted  to  him  in  a  targe  sum.  Sauiey 
also  had  a  creditor  of  the  name  of  Hounds,  and  having 
been  pressed  for  payment,  consulted  the  defendant 
Long  professionally  on  the  subject.  The  defendant  ad- 
vised Rowley  to  execute  to  him,  the  defendant,  a  war- 
rant of  attorney   to   confess   judgment;   and,   at   the 
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of  fi.  fik  issued  against  the  goods  of  Rowley^  return*  1828. 
able  on  Monday  next  after  fifteen  days  of  Sf.  Martin^  ^T 
The  writ  was  delivered  to  one  Denham^  an  officer  of  the  9^^ 
plaintiffs,  and  he  by  virtue  of  that  writ  seized  the  goods 
of  Bondey.  On  the  26th  of  November  1825,  JacksoH 
directed  Denham^  on  payment  of  the  sheriff's  poundage 
and  officer's  fees,  to  discharge  the  goods  of  22otD/^  taken 
in  execution,  and  leave  the  warrant  in  the  hands  of  one 
Wood.  Wood  was  a  servant  of  Rondey.  Bcmley  signed 
a  consent  in  writing  that  the  plaintiffs  and  their  officer 
might  hold  possession  of  his  goods,  and  that  they  might 
continue  in  such  possession  or  re-enter  after  the  writ  was 
returnable,  and  that  they  might  sell  on  the  premises,  and 
that  he  would  pay  all  expences  attending  the  sale.  On  the 
26th  of  Naoember  the  execution  was  withdrawn,  and  on 
the  ISth  of  December  Rowley  paid  the  sheriff's  poundage 
to  Denham.  In  Hilary  term,  1826,  Long^  the  defendant, 
ruled  the  plaintiffs  to  return  the  writ,  and  they  returned 
that  the  goods  remained  in  their  hands  unsold  for  want 
of  buyers.  In  May  1826  Long  directed  the  officer  to 
proceed  to  a  sale  of  the  goods,  and  on  the  26th  of  that 
month  notice  of  the  intended  sale  was  published,  and 
on  the  27th  Ronxiley\  goods  were  sold.  In  that  month 
another  fi.  fa.,  at  the  suit  of  one  T.  Wade^  was  issued 
against  the  goods  of  Rondeyy  and  delivered  to  the  plain- 
tiffs to  be  executed.  In  July^  after  the  sale  of  the  goods, 
and  whilst  the  proceeds  remained  in  the  hands  of  the 
plaintiffs.  Wade  gave  notice  to  them  not  to  pay  over  the 
proceeds  of  the  sale  to  the  defendant  L/mg.  The  plain- 
tiffs then  requested  Long  to  indemnify  them,  whidi  he 
refused  to  do.  In  November  1826,  the  plaintiffs  paid 
o^er  to  the  defendant  200/.,  being  the  proceeds  of  the 
sale,  and  returned  nulla  bona  to  the  fi.  fa.  issued  at  the 
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1828.  suit  of  Wade.  The  latter  brought  an  action  against  the 
plaintiff-)  for  a  false  return,  and  recovered  against  ihem 

agamt  &  verdict  for  200/.;  and  they  paid  Wade  the  damages 
and  95/.  for  costs.  The  present  action  was  brought  by 
the  plaintilTs  to  recover  from  the  defendant  the  ^OOL 
which  they  had  piud  him  as  the  proceeds  of  the  goods, 
and  951,  the  costs  incurred  in  the  action  brought  against 
them  by  fVade.  It  was  objected  that  the  plaintiffi  were 
not  entitled  to  recover,  because  they  must  have  paid 
tlie  money  to  the  defendant  with  a  full  knowledge  of  all 
the  facts.  First,  it  was  clear  that  Denham  was  ac- 
quainted with  the  fact  of  the  execution  having  been 
withdrawn,  and  it  could  not  be  doubted  that  he  had 
communicated  that  fact  to  the  plaintiffs,  his  employers. 
But,  secondly,  assuming  that  he  had  not  done  ^o,  still 
in  point  of  law,  the  plaintiffs  must  be  taken  to  have 
known  every  thing  that  their  officer  knew ;  for  the  act 
of  the  officer  is  the  act  of  the  sheriff,  and  the  knowledge 
of  the  officer  that  of  tlie  sheriff.  The  &ct,  therefore,  of 
the  execution  having  been  withdrawn  with  the  assent  of 
the  defendant,  must  be  taken  to  have  been  known  to  the 
plaintifTs  at  the  time  when  they  made  the  payment  to 
the  defendant.     Lord  TaUerden  C.  J.  told  the  jury  that 
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with  the  fact  of  the  execution  having  been  withdrawn  1828. 
by  the  authority  of  the  defendant.  Denham  undoubtedly 
knew  that  fact,  and,  generally  speaking,  the  sherififs  are  apdnu 
liable  for  all  acts  done  by  the  officer  by  their  authority, 
but  not  for  acts  done  without  their  authority  at  the 
request  of  an  execution  creditor.  He  directed  the  jury 
to  find  for  the  defendant,  if  they  thought  that  the  sheriffs 
knew  every  thing  the  officer  knew ;  but  if  not,  for  the 
plaintiffs.  The  jury  having  found  for  the  plaintiffis, 
damages  186/., 

Joshua  Evans  now  moved  for  a  new  trial.  Assuming 
that  the  present  action  is  the  action  of  the  sheriffs'  officer, 
it  is  quite  clear  that  he  cannot  recover  back  this  money. 
It  was  his  duty  to  have  continued  in  possession,  and  he 
ought  to  have  known  that  that  was  his  duty.  At  all 
events,  he  knew  all  the  facts  of  the  case,  and  having 
paid  the  money  with  full  knowledge  of  those  facts,  he 
cannot  recover  it  back,  Brisbane  y.  Dacres[a)^  Andrew  v. 
Hancock [b\  Bramstony.  Robins  (c\  Milnesy.  Duncan{d)j 
Skyring  v.  Greenwood  (e).  Secondly,  supposing  this  to 
be  the  action  of  the  sheriffs,  and  not  that  of  their  officer, 
they  cannot  recover.  It  is  an  established  rule  that  for  all 
civil  purposes  the  act  of  the  bailiff  is  the  act  of  the  sheriff, 
Woodgate  v.  KnatchbuU  {f\  Pechell  v.  Laylon  [g\  Tyte  v. 
Glode  (A),  Panott  v,  Mtmford  (/),  Slurmy  v.  Smith  [k).  So 
if  upon  a  fi.  fa.  against  A.  a  bailiff  takes  the  goods  of  J3., 
trespass  lies  against  the  sheriff,  Ackworth  y,Kempe{l)\  and 

(fl)  5  Taunt,  143.  (6)  1  Brod.  ^  JB,  37. 

(c)  4  mug.  11.  (rf)  6  P.  4-  C.  677. 

(e)  4  B.  4*  a  281.  (/)  2  T.  R.  151. 

(g)  2T.R,7\2.  {h)  7  T.  72.  267. 

{i)  2  Esp.  585.  (*)    1 1  Eatt,  25. 
{i)  Dowg.  40. 

in 


CASES  IN  MICHAELMAS  TERM 

in  Satmderton  v.  Baker  {a),  BlachtoneJ.  says>  "  The  kw 
looks  upoQ  the  sheriff  and  his  officer  as  one  person." 
So  the  sheriff  is  liable  if  his  officer  does  not  arrest  a 
persoD  against  whom  a  writ  has  issued,  North  v.  MUet{b). 
So  an  averment  that  Q.  and  R,  became  bail  at  the  re- 
quest of  the  sheriff,  is  satisfied  by  proving  that  tb^ 
became  bail  at  the  request  of  the  bailiff.  \^Ba^iy  J.  Jf 
the  execution  creditor  authorize  the  bailiff  to  deviate 
from  his  duty,  and  the  sheriff  be  thereby  damnified, 
may  not  the  execution  creditor  be  liable  for  the  damage 
so  occasioned  by  that  breach  of  duty  so  induced  by 
his  act?  Is  not  sucli  act  of  the  bailiff,  as  between  the 
sheriff  and  the  execution  creditor,  xo  be  considered  the 
act  of  the  latter?  It  is  done  by  his  authority.]  The 
general  rule  is,  that  the  act  of  the  bailiff  is  the  act  of  the 
sheriff.  The  latter,  therefore,  must  be  taken  to  have 
been  cognizant  of  the  misconduct  of  the  officer,  and  to 
have  paid  this  money  to  the  defendant  with  full  know- 
ledge of  all  the  facts  of  the  case. 

I^rd  Tenteroen  C.  J.  I  should  be  sorry  to  break 
in  upon  the  general  rule  which  applies  in  actions  brought 
against  a  sheriff  for  breach  of  his  duty  in  executbg  pro- 


L0V(K 
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proper  if  the  execution  of  the  present  defendant  bad        18M. 

been  in  force  at  the  time  when  the  writ  issued  at  the       

suit  of  Wade;  but  the  defendant's  execution  was  not  aitamu 
then  in  force,  because  the  c^cer  had  improperly  quitted 
possession,  and  upon  that  ground  JVade  recovered  from 
the  present  plaintiffs  the  value  of  the  goods  seized  by 
the  sherifik  The  question  which  arose  incidentally  in 
that  case  was,  whether  Dmham  had  been  guilty  of  mis- 
conduct ;  and  in  the  result  it  was  found  that  he  had. 
The  question  now  is  very  different  It  appeared  that 
the  act  of  the  o£Soer  was  done  without  the  knowledge 
of  the  sherifis,  but  with  the  full  knowledge  and  assent 
of  the  defendant ;  and  that  the  sheriffs  were  compelled 
in  consequence  of  that  misconduct  of  the  officer  so 
authorised  by  the  defendant,  to  pay  to  a  third  person 
the  value  of  those  very  goods,  which  they  had  already 
paid  to  the  defendant.  Now  it  is  quite  clear  that  the 
sheriffs  are  entitled  to  recover  the  money  so  paid  to  the 
defendant,  unless  at  the  time  when  such  payment  was 
made  they  were  acquainted  with  the  fact  of  the  mis- 
conduct of  their  officer.  I  think  that  as  between  these 
parties,  the  act  of  the  officer  is  not  to  be  considered  the 
act  of  the  sheriffs,  so  as  to  make  the  latter  by  tm- 
plkation  parties  to  the  misconduct  of  the  officer;  but 
that  it  was  incumbent  upon  the  defendant  to  shew  that 
the  sheriffs  had  actual  knowledge  at  the  time  when  they 
made  that  payment. 

Batley  J.  According  to  the  general  rule,  the  act  of 
the  officer  is,  in  point  of  law,  the  act  of  the  sheriff.  But 
the  present  case  is  an  exception  to  that  rule.  If  the 
officer  be  guilty  of  misconduct,  and  that  misconduct  is 
produced  by  the  act  of  the  execution  creditor,  it  is  not 

competent 


CiowDn 
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1888.  competent  to  the  latter  to  say  that  the  act  of  the  officer 
done  in  breach  of  his  duty  to  the  sheriff,  and  induced 
by  the  execution  creditor,  is  the  act  of  the  sheriET.  Ilie 
facts  of  this  case  are,  an  execution  issued  at  the  suit  of 
the  present  defendant  against  BeneUy.  Tliat  execution, 
for  any  thing  the  sheriff  knew,  was  an  honest  execution. 
It  was  the  duty  of  the  officer,  as  between  himself  and  the 
sheriff  to  seize  the  goods  of  the  debtor,  and  sell  them. 
But  the  present  defendant  (the  execution  creditor)  de- 
sired the  officer  not  to  sell,  but  to  go  out  of  possession, 
and  he  did  go  out  of  possession.  That  was  miscondua 
in  the  sheriffij'  officer,  but  who  induced  that  misconduct? 
The  present  defendant.  The  sheriff  was  not  privy  to  it 
That  being  so,  it  would  be  contrary  to  all  principle  to 
permit  the  defendant  to  sdy  that  that  was  the  act  of  the 
sheriff.  In  Mai/  the  officer  re-enters,  and  is  directed  by  tbe 
defendant  to  sell  the  goods.  But  in  that  month  another 
execution  issued  at  the  suit  of  Wade,  and  he  insisted 
that  the  goods  of  the  debtor  were  hb.  The  sheriff  re- 
turned nulla  bona  to  Wade's  writ,  and  he  brought  aa 
action  against  the  sheriff  for  a  false  return,  to  tiy 
tfie  validity  of  Lon^s  execution.  The  question  in 
that  action  was,  whether  Long  or  Wade  was  entitled  to 


Caownxft 
una 
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have  received.     If  it  could  be  shewn  to  be  the  action  of        18S8. 
the  officer,  then,  perhaps,  the  rule  in  pari  conditione 
meiior  est  conditio  possidentis  would  prevail.     But  here 
the  money  was  paid  by  the  sheriff  to  the  defendant 

LiTTLEDALE  J.  I  am  uot  disposcd  to  break  in  upon 
the  rule  that  the  act  of  the  officer  must,  in  point  of  law, 
be  considered  the  act  of  the  sheriff.  But  we  shall  not 
break  in  upon  that  rule  by  our  decision  in  this  case. 
The  rule  is,  that  the  act  of  the  officer,  in  execution  of 
the  authority  received  from  the  sheriff,  is  the  act  of  the 
sheriff.  But  here  the  act  done  by  the  officer,  was  an 
act  done,  not  in  pursuance,  but  in  direct  contravention  of 
that  authority ;  for  the  officer  had  authority  from  the  sheriff 
to  seize  and  sell  the  goods  of  the  debtor,  but  he  seized,  and 
then  gave  up  possession,  and  the  sheriff  was  thereby  com- 
pelled to  pay  the  value  of  the  goods  seized  to  fVade. 
The  sheriff,  at  the  time  when  he  paid  the  value  of  the 
goods  to  the  defendant,  had  no  knowledge  of  the  mis- 
conduct of  his  officer.  That  misconduct  was  induced 
by  the  act  of  the  defendant.  As  between  the  sheriffs 
and  the  defendant,  therefore,  the  act  of  the  officer  by 
which  the  sheriff  has  been  damnified,  was  the  act  of  the 
defendant,  and  not  of  the  sheriff. 

Rule  refused. 

See  Cook  v.  Palmer,  6B.^C.  739. 
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Doe  on  the  demise  of  Lidgbtrd  against  Lawsoh 
and  Another. 


Inkdbr  J. 
in  Hitarg  term, 
IBSI.  A.  and 
B.  clumed  la 
be  btir  >l  law 
oTC.     Thtn 

ing  lo  trjr, 
whether  A.  or 


of  IhoM  num. 


ibe  buiker'i  wia 

tobhn.     It  in- 
chided  half  B 
yMr'i  tent  due 
Irani  the  lenint 
«o  the  S5A  of 


|7  JECTMENT  for  lands  in  the  county  of  KaU,  At 
tlie  trial  before  Lord  Tenierdeti  C.  J.,  at  the 
Sumnier  assises  for  tlie  county  of  Kent,  ISSft,  the  &1- 
iowing  appeared  to  be  the  facts  of  the  ca6e:i — Tbe 
lessor  of  the  plaintiff  claimed  the  premises  in  question  as 
heir  at  law  of  Francis  Lidgbird,  who  died  in  October  1890, 
seised  of  the  premises  in  (juestion;  the  dclendant,  as  de- 
viaee  otHemy  ffUding ,-  and  the  question  upon  tbe  merits 
was,  whether  the  lessor  of  tbe  plaintiff,  or  Hnvjf  WUdiag, 
was  the  heir  at  law  of  Freadi  Lidgbird,  The  lessor  of 
tbe  plaintiff  having  proved  his  pedigree,  and  thvdiy 
established  that  he  was  tbe  heir  at  law  of  i^.  Ltd^ard, 
tbe  defendant  set  up  a  fine  levied  by  Henry  WUdhig  in 
Hilary  term  ISSl,  with  proclamations  made  in  that  and 
the  three  following  terms;  and  in  order  to  shew  that 
Henry  tVildingt  the  party  levying  the  fine,  was  at  that 
time  seised  of  an  estate  of  treebold  io  tbe  premUei  in 
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a  banker's  to  abide  the  event  of  that  cause.     In  pur-        18^8. 
suance  of  that  agreement,  the  half  year's  rent,  due  at       """"^ 

Doe  dem. 

Lady^day  1821,  was,  in  March  1822,  paid  into  a  Ljdobird 
banker's,  and  it  was  agreed  that  it  should  remain  there  Lawmk. 
until  after  the  trial  of  the  cause,  and  then  be  paid  to 
Wildings  the  defendant,  in  replevin,  in  case  a  verdict 
should  be  found  for  him,  or  otherwise  to  the  plaintiflf. 
That  cause  was  tried  at  the  Summer  assizes,  1823,  and 
a  verdict  was  found  for  the  defendant,  and  the  rent  was 
then  paid  over  to  the  executors  of  Wildhig^  he  having 
died  in  the  meantime.  It  was  insisted,  on  the  part  of 
the  defendants,  that  as  the  rent  which  became  due  on 
the  25th  March  1821  had  been  paid  to  the  executors  of 
Wildingy  he  must  be  taken  to  have  been  seised  of  a 
freehold  by  relation,  from  the  time  of  the  death  of  F. 
Lddgbird  in  October  1820,  and,  consequently,  that  he 
was  so  seised  in  Hilary  term  1821,  when  the  fine  was 
levied,  and  that  an  entry  ought,  therefore,  to  have  been 
made  to  avoid  it.  The  counsel  on  the  other  side  relied 
upon  Lord  Tawnsend  v.  Ashe  (a)  as  an  authority  to  shew 
that  a  fine  levied  before  any  receipt  of  rent,  by  a  person 
who  had  taken  possession  by  wrong,  has  no  effect,  and 
that  perception  of  the  rent,  after  the  levying  of  the  fine, 
though  for  a  period  antecedent  to  the  fine,  was  no 
evidence  of  a  seisin,  even  at  the  time  when  that  rent 
became  due.  Lord  Tetiterden  C.J.  was  of  opinion,  that 
Wildings  not  having  actually  received  any  rent  at  the 
time  when  the  fine  was  levied,  had  no  seisin.  A  verdict 
having  been  found  for  the  lessor  of  the  plaintiff. 

Sir  James  Scarlett,  on   a  former  day  in  the  term, 
moved   for  a  new   trial.     It  is  clear  that  if  Wilding 

(a)  3  Aik,  336.  more  fully  reported  in  Crviset  Dig.  tit  ZS*  c  5.  s.  94, 
TOl.  T.  181. 

had 
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had  received  the  rent  of  the  premises  in  qaestioo 
at  the  time  when  he  levied  the  fine,  he  would  have 
bad  a  sufficient  seisin.  Lord  Tawnsend  v.  Aike{a). 
Mow  he  ultimately  did  receive  the  half-year's  rent  which 
accrued  due  at  Lady-day  182,1.  F.  Lidgbird  died  m 
October  !820.  The  rent  received  at  Lady-day  1891 
was  in  respect  of  the  preceding  half-year.  The  pay- 
ment of  thnt  rent  to  him  was  an  acknowledgment  by  the 
tenant  of  a  right  in  him  accruing  at  the  death  of  F. 
Lidgbird.  The  perception  of  that  rent  by  him  was 
evidence  of  a  seisin  in  him  commencing  in  October  1820 
when  F.  Lidgbird  died.  If  that  be  so,  Wilding  was  seised 
in  Hilary  term  1821  when  the  fine  was  levied.  In  Doe 
on  the  demise  of  Osbom  v.  Spencer  (6)  Lord  Ellenbortn^ 
intimated,  that  the  receipt  of  rent  due  afler  a  fine  levied 
for  a  period  antecedent  to  such  fine,  was  prim&  fiicie 
evidence  of  the  party's  possession  of  the  premises  by  his 
tenantduringlheperiod  for  which  the  rent  was  rec^ved. 
Cttr.  adv.  wfi. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  case  of  Lord  Tcmmsend  r.  AAt 
was  cited  at  the  trial  to  shew  that  the  fine,  under  the 
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receiving  the  rents  till  1740.     It  was  contended,  that  as        18fi8. 
no  profits  had  been  received  till  after  the  fine  levied,        '     ~ 

DoKoem. 

there  was  no  disseisin,  and,  consequently,  that  the  fine  Ltimivird 
did  not  operate.  To  this  it  was  answered,  that  the  first  liiwtov. 
payment,  though  not  received  till  February^  was  due  at 
Christmas^  and  that  the  receipt  should  relate  to  the  time 
when  the  money  was  due.  Upon  this  point  Lord 
Hardwicke  said :  "  The  answer  given  on  the  plaintiffs' 
part  was,  that  no  rent  was  received  by  the  defendants 
till  after  the  fines  levied ;  and  this  I  think  a  full  answer, 
for,  till  then,  there  could  be  no  disseisin.  The  profits 
were  in  the  hands  of  the  company  at  the  time  of  the 
fines  levied ;  and  they  must  be  considered  as  received 
by  them  for  the  party  who  had  right,  and  not  for  a 
wrongdoer.  Nor  can  the  subsequent  payment  have 
relation  to  the  receipt  before  that  time :  for  fictions  and 
relations  in  law  are  good  to  support  right,  but  not  to 
work  wrong."  Now  that  case  is  an  authority  to  shew 
that  the  payment  in  1823,  of  the  rent  which  became  due 
at  Lady-daxj  1821,  was  no  evidence  of  a  seisin  in 
Wildingy  even  at  the  time  when  the  rent  became  due. 
Here  it  was  insisted  that  it  was  evidence  of  a  seisin  in 
Wilding  in  Hilary  term  1821,  before  it  became  due. 
Upon  the  authority  of  that  case  we  think  that  Wilding 
was  not  seised  when  he  levied  the  fine;  and,  con- 
sequently, that  the  fine  did  not  operate,  and  was  no  bar 
to  the  present  action. 

Rule  refused. 


Vol,  VIII.  R  r 


itlomlue 
D.  NddM 
A.w,otC. 


bin 
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I8S8. 

^?JJJ*^  NoETON  against  Pickering. 

AIhIIwh         ''pHIS  was  an  action  by  the  plaintifF,  as  the  indorsee, 
upon  B.  br  against  the  defendant  as  the  drawer  of  the  fullowing 

datioaof'cr  '''"  °^  exchange :  '*  Two  months  after  date  pay  to  my- 
aeif,  or  order,  50/.,  value  received."  It  was  accepted 
by  Sheppard  and  Co.,  indorsed  by  the  deti^ndant  to 
Nat/lor  and  Ellis,  and  by  them  to  the  plaintiff.  At  the 
B.  TlivbiU  trial  before  BayleyS.,  at  the  Summer  assizes  for  the 
Mar«d  b7  B. .-  County  of  York,  I82S,  it  appeared  tliat  Naj/lor  and  Ellis, 
dimwcr  wu  to.  being  indebted  to  the  plaintiff  for  goods  sold  by  liim, 
requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Shcppard  and  Co.  to  accept  tlie  same ;  and  Nayhr 
end  Ellis  then  indorsed  the  bill  to  the  plnintifT.  Neither 
Naylor  and  Ellis  nor  the  defendant  had  any  effects  in 
the  hands  of  Skeppard  and  Co.  during  the  time  the  bill 
was  running.  No  notice  of  the  dishonor  of  the  bill  was 
given.  The  learned  Judge  was  of  opinion  that  the  de- 
fendant was  entitled  to  notice  of  dishonor,  and  nonsuited 
the  plaintiff,  but  reserved  liberty  to  him  to  move  to 
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those  decisions,  if  possible.  It  does  not  appear  by  the 
report  of  Coiy  v.  &cott^  whether  the  plaintiff  was  privy 
to  the  mode  of  concocting;  the  bill.  Here  it  appears 
that  the  bill  was  taken  by  the  plaintiff  for  goods  in  the 
usual  course  of  business,  and  that  he  did  not  know  of  nor 
was  privy  to  the  making  of  the  bill.  The  defendant,  by 
putting  his  name  to  the  bill  as  drawer,  subjected  himself 
to  all  the  liabilities  of  drawer.  One  of  those  liabilities 
is,  that,  not  having  effects  in  the  hands  of  the  acceptor, 
he  is  liable  to  pay  the  bill,  although  he  has  no  notice 
of  dishonor.  It  will  alter  the  character  in  which  he 
signed  the  bill  if  it  be  held  that  he  is  entitled  to  notice. 
The  Court  cannot  look  dehors  the  instrument  itself, 
unless  the  person  seeking  to  avail  himself  of  it  can  be 
shewn  to  have  assented  to  some  qualification  of  his 
liability. 


1828. 


NoRTOlf 

against 
PiCKERIKQ. 


Lord  Tenterden  C.  J.  I  think  the  case  of  Cor^  v. 
Scott  {a)  was  properly  decided,  and  that  it  must  govern 
the  present  case.  It  may  be  questionable  whether  it 
might  not  have  been  more  conducive  to  the  interests  of 
commerce  to  have  decided  that  the  holder  of  a  bill  is  not 
at  liberty  to  give  evidence  of  any  circumstance  to  excuse 
the  want  of  notice.  Here  the  defendant  does  not  seek 
to  avail  himself  of  circumstances  dehors  the  bill.  He 
being  drawer  of  the  bill,  by  the  law  of  merchants,  was 
entitled  to  notice  of  dishonor.  The  plaintiff  does  attempt 
to  get  rid  of  the  law  merchant,  for  he  says  the  acceptor 
had  no  effects  of  the  drawer  in  his  hands.  I  think  the 
defendant  was  entitled  to  notice  of  dishonor,  and  that 


the  nonsuit  was  right. 


Rule  refused. 


(a)  oJi.  .$•-<<.  CI 9. 

Rr  2 
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rtidi^,  HoLDERNEss  and  Another,  Assignees  of  FoxToy, 

against  Shackels. 

•TROVER  for  twenty  tons  of  whale-oH,  of  the  vaJue 
of  1000/.  The  first  count  of  the  declaration  allied 
the  proi^erty  to  belong  to  the  bankrupt  before  his  bank- 
ruptcy; second  count  stated  the  property  to  be  in 
the  plaintiflfs,  as  his  assignees.  Plea,  general  issue. 
At  the  trial  before  Bayley  J.,  at  the  last  Spring  assizes 
for  the  county  of  York,  a  verdict  was  found  for  the 
plaintiffs,  damages  220/.  10s.,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

The  plaintiff  were  the  assignees  of  Forlon,  under  a 
commission  dated  the  2d  of  Mat/  1826,  and  their  title 
to  sue  in  that  character  was  fully  proved.  The  bank* 
rapt  Forion,  jointly  with  one  Locking  and  the  defendant, 
and  some  other  persons,  was  parNowner  of  the  ship 
Jtme,  a  vessel  belonging  to  Hull,  engaged  in  the  whale 
fishery.  Locking  was  the  ship's  husband.  The  usual 
mode  of  managing  the  cargo  was  as  follows :  On  the 
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bone  was  taken  into  the  possession  of  Locking,   and        1828. 

sold  by  him  for  the  part-dischar/ze  of  the  expenses  of    „ 

the  ship.     The  blubber  was  landed  and  deposited  in  a        againu 

SUACKKLB. 

yard  belonging  to  the  defendant,  in  which  were  several 
warehouses,  each  of  which  was  appropriated  to  a  parti- 
cular ship.     One  of  these  was  rented  from  the  defendant 
by  the  owners  of  the  ship  Jancy  and  appropriated  ex- 
clusively to  that  ship.     The  blubber  was  boiled  in  a 
boiling-house  in  the  yard  by  one  Gilchrist,  employed  at 
the  defendant's  yard  as  foreman,  and  paid  by  the  owners 
of  the  several  ships ;  and  for  this  a  certain  price  per  ton 
was  charged  by  the  defendant.     The  blubber  being  then 
reduced  into  the  shape  of  oil,  was  put  into  casks :  each 
part-owner's  share  was  then  weighed  out,  and  placed 
separately  in  the  warehouse  rented  by  the  owners  of  the 
ship;  and  the  particular  casks  containing  his  oil  were 
marked  with  his  initials  in  chalk.     Gilchrist  kept  the 
key  of  the  warehouse,  and  lived  in  the  yard.     After 
each  division,  the  practice  was  for  him  to  deliver  to  the 
separate  orders  of  each  owner  the  oil  belonging  to  them, 
unless  previously  to  the  delivery  he  received  a  notifica- 
tion from  the  ship's  husband,  that  the  part-owner's  share 
of  the  disbursements  had  not  been  paid  to  him.     In 
that  case,  he  used  to  detain  the  oil  till  the  ship's  hus- 
band's demand  had  been  satisfied.     It  was  optional  for 
the  owner  to  have  his  oil  in  his  own  or  the  ship's  casks. 
In  the  latter  case,  he  was  to  send  away  tlie  oil  in  the 
ship's  casks,  he  returning  the  casks  or  paying  for  them 
when  wanted.     In  June   1825,  the  ship  Jane  arrived 
with  a  cargo,  and  the  above  being  the  usual  course,  was 
followed  on  that  occasion.     The  share  weighed  and  set 
apart  for  the  bankrupt  Foxton,  before  his  bankruptcy, 

R  r  3  was 
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18S8.  was  twenty-nine  tons  and  thirty-six  gallons.  Part  of 
this  was  stowed  in  the  ship's  casks.  All  the  casks  were 
set  apart  in  the  ship's  warehouse,  and  had  the  bank- 
rupt's initials  upon  them  in  chalk.  Foxton,  before  bis 
bankruptcy,  gave  various  delivery-orders  to  Gilchrist, 
under  which  twenty  tons  of  this  oil  had  been  delivered. 
The  remainder,  being  nine  tons  thirty-six  gallons,  being  . 
all  in  the  ship's  casks,  remained  in  the  ship's  warehouse 
at  the  time  of  the  bankruptcy.  In  January  1826,  Gii- 
christ  had  orders  from  Locking,  as  the  ship's  husband, 
not  to  deliver  to  Foxlon  the  remaining  oil,  as  his  share 
of  the  disbursements  of  the  ship  was  not  paid.  Z/xiing, 
the  ship's  husband,  became  bankrupt  in  April  1826. 
Foxton  stopped  payment  \n  January  1826.  There  were 
two  accounts  between  Locking  and  Foxton,  one  being 
the  ship's  account,  and  the  other  a  general  account- 
current.  In  the  ship's  account  it  a])pcared,  that  after 
charging  every  disbursement  on  account  of  the  vessel, 
as  if  they  had  actually  been  paid  by  him,  {except  tlie 
rent  of  the  warehouse  and  the  charges  of  boiling,  which 
remained  due  to  the  defendant,)  and  after  giving  credit 
tor  the  sale  of  the  whalebone,  and  a  small  portion  of  oil, 
there  remained  due  from  the  bankrupt  Foxton,  at  the 
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Foxton  had  credit  therein  for  two  of  his  own  ac- 
ceptances for  300/.  and  450/.,  which  were  afterwards 
dishonoured.  On  the  8th  of  January  last,  the  plain- 
tiffs, as  assignees  of  Foxtofij  formally  demanded  pos« 
session  of  the  nine  tons  thirty-six  gallons  of  oil  from 
the  defendant,  offering  to  pay  to  him  a  sum  which  ex- 
ceeded what  he  demanded  in  respect  of  rent  and  charges 
for  boiling  the  blubber.  This  sum  be  had  himself,  by 
an  account  in  his  own  handwriting,  fixed  at  591.  6s. 
In  answer  to  this  demand,  the  defendant  stated  that  he 
wished  the  matter  to  stand  over  for  a  few  days.  Ac- 
cordingly, on  the  31st  o(  Jatiuaryy  the  plaintiff //o/cfer- 
ncss  called  again  upon  the  defendant,  and  tendered  to 
him  the  sum  due  in  respect  of  his  demand  for  rent  and 
boiling,  but  the  defendant  then  absolutely  refused  to 
receive  the  monies  or  give  up  the  oil.  He,  however, 
stated,  that  the  oil  was  in  his  possession  and  under  his 
control,  and  that  he  could  give  it  up  if  he  thought 
proper;  but  he  added,  that  the  owners  of  the  Jane  had 
instructed  him  not  to  do  so.  The  value  of  the  oil  so 
detained  was  220/.  IO5. 


1828. 

HoLDKftXIM 
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E.  H,  Alderson  for  the  plaintiffs.  The  defendants, 
who  were  part-owners  of  the  ship,  had  clearly  no  lien 
on  the  oil,  even  if  it  had  not  been  separated  from  the 
residue.  Secondly,  if  they  had  any  lieu  in  point  of  law, 
still,  in  fact,  there  was  nothing  due  from  Foxton  at  the 
timeof  his  bankruptcy  to  the  other  part-owners.  Thirdly, 
assuming  that  there  was  such  a  debt,  and  that  the  part- 
owners  had  a  lien,  still  the  separation  of  this  oil  from 
the  residue,  and  the  putting  of  Foxton* s  name  on  the 
casks  in  which  it  was  contained,  was  an  appropriation, 

R  r  4  and 
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and  vested  the  property  in  him.  As  to  the  (irst  point, 
iSfltiV^  V.  De  Silva  (a)  is  an  autaority  to  shew  that  the 
plainti£&  are  entitled  to  recover.  There  the  outfit  had 
been  conducted  by  De  Silva,  who  was  appointed  to 
manage  the  concern  as  ship's  husband  in  pursuance  of 
an  agreement  made  by  three  others  at  the  time  of  th^ 
becoming  owners  of  the  ship ;  and  De  Silva  settled  the 
accounu  with  them,  and  took  from  one  of  tbem,  who 
afterword:}  became  bankrupt,  promissory  notes,  payable 
at  a  future  day,  for  a  part  of  his  share  of  the  expense : 
it  was,  held,  that  the  assignees  of  the  bankrupt  were 
entitled  to  receive  the  full  share  of  the  profits,  and  that 
the  ship's  husband  (who  had  after  his  appointment 
acquired  an  interest  in  the  ship  by  purchasing  a  part  of 
tlie  share  of  one  of  the  other  part-owners)  was  only 
entitled  to  a  dividend  under  the  commission  for  the 
amount  of  the  notes.  In  that  case  no  distinction  was 
made  between  the  bankrupt's  share  in  the  ship  and  his 
share  in  the  profits  of  the  adventure.  In  DodtUngton  v. 
Hallett  {b),  several  persons  had  entered  into  a  contract 
witli  on.e  Hall,  empowering  him  to  build  and  fit  out  s 
ship  at  their  joint  expense,  for  the  service  of  the  Eat 
India  Company,   and  he  having  died  insolvent  without 
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Young  {a) J  and  ex  parte  Harrison  {b),  by  Lord  Eldofi,        1828. 

who  decided,  that  part-owners  of  a  ship,  being  tenants 

in  common,  and  not  joint  tenants,  no  lien  attached  on       against 

"  Shackils. 

the  share  of  one,  a  bankrupt,  who  had  also  been  manag- 
ing owner,  for  outfit,  freight,  &c.  due  to  the  others. 
Supposing  that  there  was  a  lien,  and  that  the  other  part- 
owners  had  a  right  to  retain,  here  there  was  nothing  due 
from  the  bankrupt  to  the  other  part-owners.  The  ship's 
husband  took  the  whole  upon  himself.  The  debt,  if  any, 
was  due  from  Foxtoti  to  Lockingy  and  not  to  the  other 
part-owners.  The  debt  due  to  Locking  could  not  give  the 
defendant  any  lien.  Assuming  that  there  was  a  debt, 
and  that  the  other  part-owners  had  a  right  to  retain  for 
it  that  right  was  destroyed,  because  here  the  bankrupt 
had  actual  possession  of  the  oil.  The  part  belonging  to 
him  had  been  separated  from  the  residue,  and  put  into 
casks,  which  had  his  initials  marked  on  them.  It  is  true 
that  the  case  states  it  to  have  been  the  custom  not  to 
deliver  if  the  ship's  husband  was  not  satisfied ;  but  here 
a  delivery  of  part  had  taken  place,  and  all  the  casks  were 
marked  with  the  name  of  the  bankrupt,  who  was  charged 
with  warehouse-rent.  Hurry  v.  Mangles  (c),  shews  that, 
under  such  circumstances,  there  was  an  executed  delivery 
of  the  whole.  Besides,  where  a  buyer  removes  from  a 
warehouse  a  part  of  an  entire  quantity  of  goods  sold  at 
a  fixed  and  entire  price,  it  even  puts  an  end  to  the  right 
of  stoppage  in  transitu,  Sioveld  v.  Hughes  (rf),  Hammond 
v.  Anderson  (e). 

Parke  contrk  was  stopped  by  the  Court. 

(a)  2  Ves.  ^  B.  242.  (6)  2  BosCy  B.  C  76. 

(c)  1  Camph,  452.  (rf)    14  Eoit,  308. 

(e)  1  Bos,  tj  Pu/.  .V.  R,  69. 

Lord 
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Lord  Tenterdbn  C.  J.  This  b  not  the  case  of  k 
claim  of  lien  on  the  share  of  thu  ship,  but  a  claim  by 
persons,  being  part-owners  of  a  ship,  engaged  together  in 
an  adventure;  ond  thesubject-matter,  in  respect  of  which 
this  action  is  brought,  is  part  of  the  proceeds  of  that 
adventure,  viz.,  part  of  the  oil  which  had  been  obtained 
on  a  fishing  voyage.  Now,  it  is  clearly  established  as  a 
general  principle  of  law,  that  if  one  partner  becomes  a 
bankrupt,  his  assignees  can  obtain  no  share  of  the  pact- 
nerfihip  efiects,  until  they  first  satisfy  all  that  is  due 
from  him  to  the  partnership.  The  case  of  Smith  v. 
De  Silva{a)  is  a  very  entangled  case,  and  the  facts 
stated  in  the  report  are  not  very  clear  or  perspi- 
cuous. It  appears  that  De  Silva  had  originally  made 
advances,  not  as  part-owner  of  the  ship,  nor  even  as 
partner  in  the  adventure,  but  as  s  person  appointed  by 
all  the  pait-owners  to  manage  the  adventure  for  tliem, 
rather  as  their  agent  than  as  their  partner.  He  after- 
wards acquired  an  interest  by  purchasing  a  part  of  the 
ship,  and  so  became  a  partner  in  the  adventure ;  but  he 
was  not  an  original  partner.  Smith  v.  De  Silva  may, 
therefore,  have  been  properly  decided,  without  breakiag 
in  on  the  general  principle  to  which  I  have  adverted. 


Shacklls. 
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had  been  incurred  before  the  bankruptcy.     The  next         1828. 
point  turns  on  the  separation  of  that  portion  of  the  oil     „ 

HoLDCRNEkS 

Dvhich  belonged  to  the  bankrupt,  upon  which  great  ^a^ninu 
reliance  has  been  placed  on  the  part  of  the  plaintiff. 
It  has  been  said,  that  there  has  been  an  appropriation 
of  that  quantity  of  oil  to  the  bankrupt,  and  that  the 
property  thereby  vested  in  him,  and  cannot  be  devested. 
But  in  order  to  decide  whether  the  property  vested  in 
him  or  not,  it  is  necessary  to  look  at  the  practice  of  the 
part-owners  of  this  ship  in  antecedent  voyages,  in  order 
that  we  may  know  what  was  the  effect  of  marking  par- 
ticular casks  with  the  initials  of  any  of  tiie  part-owners. 
The  case  states,  that  when  the  blubber  had  been  re- 
duced into  oil,  each  part-owner's  share  was  weighed  out, 
and  placed  separately  in  the  warehouse  rented  by  the 
owners  of  the  ship,  and  the  particular  casks  containing 
his  oil  were  marked  with  his  initials  in  chalk ;  tliat 
Gilchrist  kept  the  key  of  the  warehouse  and  lived  in  the 
yard  ;  that  after  each  division,  the  practice  was  for  him 
{Gilchrist)  to  deliver  to  the  separate  orders  of  such 
owners  the  oil  belonging  to  them,  unless,  previously  to 
the  delivery,  he  received  a  notification  from  the  ship's 
husband  that  the  part-owner's  share  of  the  disburse- 
ments had  not  been  paid  to  him.  In  that  case  he  used 
to  detain  the  oil  till  the  ship's  husband's  demand  had 
been  satisfied.  That  having  been  the  practice  between 
the  parties,  it  appears  to  me  that  the  separation  of  the 
oil  of  a  particular  part-owner  from  the  residue,  and 
putting  his  initials  upon  the  casks,  was  not  an  absolute 
appropriation  of  the  cask  and  its  contents  to  that  part- 
owner,  but  only  a  qualified  appropriation  enabling 
him  to  take  the  goods,  unless  the  ship's  husband  after- 
wards prevented  him  by  giving  notice  to  the  ware- 
houseman. 
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houseman.  The  particular  circumstance  of  separating 
the  oil  in  question  from  the  residue,  and  putting  on  the 
cask  wliich  contained  it  the  initials  of  Foxton,  connected 
with  the  previous  usage  between  the  parties,  appears  O 
me  to  amount  in  this  case  not  lo  an  absolute  but  to  a 
quahiied  appropriation  only.  The  property  in  the  oil 
was  thereby  vested,  but  subject  to  be  devested  (as  in 
point  of  fact  it  was)  by  the  intervention  of  Zdxking.  It 
seems  to  me  that  the  justice  and  law  of  the  case  are  with 
the  defendant,  and  that  there  ought  to  be  a  judgment  of 
nonsuit. 

Baylev  J.  Where  there  is  a  joint  adventure  which 
produces  certain  goods,  the  proper  course  is,  first  to 
deduct  all  the  expenses  which  have  been  incurred  ia 
order  to  obtain  those  goods,  and  then  to  divide  the 
residue  among  the  shareholders,  in  proportion  to  the 
shares  to  which  each  is  entitled  respectively.  In  thi* 
case  the  joint  adventurers  obtained  a  quantity  of  oil  in 
bulk.  No  partner,  or  representative  of  a  partner,  bad 
a  right  to  his  aliquot  part  of  that  oil  until  he  had  paid 
his  share  of  the  expense  of  procuring  it.  That  will  be 
the  tase,  whether  the  shareholder  has  become  bankrupt 
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it  seems  to  me,  the  justice  and  the  law  of  the  case  is,         1828. 
that  his  share  of  the  expense  should  be  paid  out  of  the 

HOLDCRKESS 

twenty-nine  tons,  and  that,  until  he  has  paid  his  share  ^against 
of  the  expense,  he  cannot  claim  that  quantity.  It  has 
been  said,  that  there  has  in  this  case  been  a  delivery, 
and  that,  in  consequence  of  that  delivery,  the  rights  of 
Foxton^  and  of  his  assignees,  are  different  from  what 
they  otherwise  would  have  been.  But  it  seems  to  me 
that  there  has  not  been  a  perfect  delivery.  It  would 
have  been  perfect  if  the  other  part-owners  had  been  dis- 
possessed of  the  oil.  That  has  not  been  done.  The 
property  still  remained  in  the  warehouse,  and  was  the  joint 
property  of  all.  A  part  only  has  been  removed.  The 
removal  of  that  part  does  not  vary  the  right  as  to  the 
residue.  It  is  clear  that  the  assignees  cannot  recover 
the  twenty-nine  tons  before  they  pay  Foxtori^  share 
of  the  expense.  The  other  part-owners  might  say, 
there  are  twenty-nine  tons  allotted  to  you;  you  may 
take  possession  of  all  to  which  you  will  be  entitled, 
but  you  must  first  pay  your  share  of  the  expense :  nine 
tons  will  be  sufficient  for  that  purpose;  you  may,  there- 
fore, tak^  away  twenty  tons.  The  right  of  the  other 
part-owners  is  not  varied  by  their  having  allowed  the 
bankrupt  to  take  away  twenty  tons.  That  being  so,  the 
plaintiffs  are  not  entitled  to  recover.  It  has  been  urged, 
that  there  has,  in  this  case,  been  a  change  of  possession, 
by  reason  of  Lockings  having  debited  the  bankrupt 
in  account  with  a  portion  of  the  rent.  But  that  portion 
of  the  rent  must  have  been  paid  by  the  bankrupt  before 
he  took  away  the  oil  in  specie ;  or  it  might  have  been 
deducted  out  of  his  share  of  the  produce,  if  he  com- 
pelled the  other  shareholders  to  sell,  in  order  to  pay  his 
share  of  the  expense.  The  usage  being  for  the  part- 
owners 


CASES  IN  MICHAELMAS  TERM 

owners  to  detain  the  oil,  until  each  part-owner's  sliare 
of  the  expense  has  been  paid,  it  seems  to  me,  that  the 
tact  of  debiting  the  party  with  warehouse-rent  can  bare 
no  effect.  I  think,  therefore,  that  the  plaintiffs  have  not 
made  out  their  right  to  the  residue  of  the  oil;  and, 
consequently,  that  there  ought  to  be  a  nonsuit 

Judgment  for  the  defendants  [a). 

(a)  LUllelaU  «u  in  the  bail  court. 


Friday.  SiGOURNEV  asainst  Lloyd  and  Others. 

A  bill  of  ex-        A  SSUMPSIT  for  money  had  and  received.     Plea, 
general  issue.     The  plaintiff  was  a  merchant  re- 


defendants  were  bankers  in  London,  carrying  on  business 


the  trial  the  parties  agreed  that  the  plaintiff  should  take 

to  a.  or  h»  '  a  verdict  by  consent  for  SI6U  1  Is.  8d.,  subject  to  the 

order  for  my 

uie."    B.  1)^  following  case,  with  liberty  for  cither  party  (o  turn  it 

binken  lo  dii-  into  a  special  verdict.     This  was  accordingly  done  with 

^"',' '  „iti,.  the  approbation  of  Lord  Taiterden  C.  J.,  before  whom 

""''  the  cause  came  on  for  tiin1 :  — 
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"  2971/.  due  28th  Ncroember.  ^828. 

"  Rio  de  Janeiro,  12th  My  1825.  Si^^kt 
"  For  3 1 64/.  1 1  s.  Sd.     1 258.  ?^'"' " 


cc 


At  sixty  days   sight  pay  this  first   of  exchange, 

second  and  third  not  paid,  to  the  order  of  Messrs. 

Hendricks,  Wier^s,  and  Ca  three  thousand  one  hundred 

and  sixty-four  pounds,  eleven  shillings,  and  eight-pence, 

value  of  the  same,  which  place  to  account,  as  per  advice 

from 

"  March,  Sealy,  Walker,  and  Co." 

This  bill  was  indorsed  by  the  payees  to  A.  Attwood. 

"  Rio  de  Jajieiro,  the  12th  July  1825. 
"  For  3164/.  Il5.  Sd. 
"  At  sixty  days  sight  pay  this  third  of  exchange,  first 
and  second  not  paid,  to  the  order  of  Messrs.  Hendricks, 
Weirss,  and  Co.,  three  thousand  one  hundred  and  sixty- 
four  pounds,  eleven  shillings,  and  eight-pence,  value  of 
the  same,  which  place  to  account,  as  per  advice  from 

"  March,  Sealy,  Walker,  and  Co." 

This  was  indorsed  by  the  payees  to  A.  Attwood,  by  Att^ 
xvood  to  the  plaintiff,  by  the  latter  in  the  following  words : 
"  Pay  to  Samuel  Williams,  Esq.,  of  London,  or  his  order, 
for  my  use ; "  and  by  S.  Williams  to  Jones  and  Co. 

AttKood  sent  the  first  of  the  set  to  the  correspondent 
of  the  plaintiff,  Mr.  Samuel  Williams  of  London,  who  was 
an  American  agent  and  factor  for  merchants  and  planters, 
carrying  on  such  business  to  a  very  great  extent,  in- 
closed in  the  following  letter :  "  Sir,  I  herewith  have 
the  honour  to  enclose  you  the  first  of  exchange  for 
SI 64/.  11 5.  8^7.  sterling,  at  sixty  days  sight,  on  Messrs. 
March,  Sealy,  and  Co.,  in  London,  in  favour  of  myself, 
it  being  the  proceeds  of  a  cargo  of  flour  in  hrig  Swi/isure, 

belonging 
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1828.        belonging  to  Hemy  Sigoumey,  Esq.,  Bo^on,  America, 
g~  which  you  wili  please  to  present  for  acceptance,  and 

keep  at  the  disposal  of  the  second  or  third."  But  he 
did  not  indorse  the  bill.  Williams  received  the  letter 
and  bill  on  the  26th  September  1825,  and  procured  the 
acceptance  of  the  bill  in  due  course.  The  third  of  the 
set  was  remitted  to  the  plaintiff;  and  he  having  indorsed 
it  as  aforesaid,  "  Pay  to  Mr.  Samuel  Williams,  or  order, 
for  my  use,"  remitted  it  to  Williams  in  the  following 
letter  of  the  17th  September  1825:  "  Captain -Anas/aA 
Atiwood,  of  my  brig  Saiiftsure,  arrived  here  yesterday, 
Rio  Janeiro,  whence  he  sailed  about  the  Jidi/.  He 
informs  me  that  he  left  a  letter  directed  to  you,  to  be 
forwarded  to  you  by  the  next  English  mail,  containing 
the  £rst  of  March,  Sealy,  Walker,  and  Co.'s  draft  on 
March,  Sealy,  and  Co.,  London,  dnted  1 2th  of  Jtd\f,  at 
sixty  days  sight,  for  S164/.  \\s.  8d.  sterling,  in  favor  of 
Messrs.  Hendricks,  Weirss,  and  Co.,  and  by  them  in- 
dorsed to  said  A-  Attwood.  He  thinks  he  did  not 
indorse  the  draft;  and  if  received,  it  can  only  be  ac- 
cepted. Enclosed  you  have  third  bill  of  the  set  indorsed 
to  me  by  Captain  Atlwaod,  and  to  yourself  by  me.  I 
presume  that  if  the  other  should  have  been  previously 
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on  the  25th  of  the  same  month,  upon  which  a  com-        1828* 
mission,  dated  the  27th  of  the  same  month,  was  issued,      „ 
and  he  was  declared  a  bankrupt  immediately  afterwards.        against 

Llotd. 

At  the  time  Williams  received  the  bill  in  question,  as 
well  as  at  the  time  of  his  bankruptcy,  the  balance  of 
account  was  in  favour  of  the  plaintiff  to  the  amount  of 
upwards  of  3000/.,  exclusive  of  the  before^stated  bill. 
On  the  morning  of  the  22d  of  October^  when  the  discount 
hereinafter  mentioned  was  made,  the  balance  in  favour 
of  Williams  with  the  defendants  was  ^784^.  IO5.  IQdL 
About  11  o'clock  on  that  day  Williams  indorsed  the 
bill  in  question,  with  others,  amounting  in  the  whole  to 
7081/.  17^.  9d.,  to  the  defendants,  who  were  his  bankers, 
and  in  the  habit  of  discounting  for  him  very  largely,  and 
the  said  bills  were  bon^  fide  discounted  for  him,  and 
credit  given  to  him  for  the  amount,  less  the  discount ; 
and  subsequently,  viz.  at  the  clearing  house  about 
5  o'clock  in  the  evening  of  that  day,  the  defendant  paid 
WiUiams^s  acceptances  due  that  day  to  the  number  of 
thirty-two,  and  three  drafts,  amounting  to  10j683/.  185.  Id. 
The  bill  in  question  was  honored  at  maturity,  and  the 
amount  received  by  the  defendants  on  the  28th  No- 
vemler  1825. 

F.  Pollock  for  the  plaintiff.  The  bill  belonged  to  the 
plaintiff,  and  he  is  entitled  to  recover  its  amount  from 
the  defendants.  The  indorsement  was  speeial,  so  as  to 
prevent  the  indorsee  from  transferring  any  interest 
in  the  bill  beyond  the  particular  purpose  or  the  parti- 
cular individual  mentioned  in  the  indorsement.  The 
earliest  case  where  such  a  special  indorsement  is  men- 
tioned, is  Snee  v.  Prescoit  {a).     There  Lord  Hardwicke 

(a)  1  Aik»  247. 

Vol.  VIII.  S  s  says, 
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says,  "  Fromissoiy  notes  and  bills  of  exchange  are  fre- 
quently indorsed  in  this  manner,  Pray,  pay  ike  money 
to  ny  use,  in  order  to  prevent  their  being  filled  up  with 
such  an  indorsement  as  passes  the  interest."  Id  Edier. 
The  East  India  Company  (a),  fVilatoi  i^  speaking  of  an 
iodorser,  says,  '*  To  be  sure  he  may  give  a  mere  naked 
authority  to  a  person  to  rec^ve  it  fur  him :  he  may  write 
upon  it,  '  Pray,  pay  the  money  to  my  servant,  for  my 
use;'  or  use  such  eiipressions  as  necessarily  import 
that  he  does  not  mean  to  indorse  it  over,  but  is  only 
authorizing  a  particular  person  to  receive  it  for  him  and 
fer  his  vam  toe.  In  such  case  it  would  be  clear  that  no 
Taluable  consideration  had  been  paid  him.  But,  at  leas^ 
that  intention  must  appear  upon  the  face  of  the  indorse- 
ment" It  appears,  therefore,  from  these  two  authorities^ 
that  an  indorsement  in  the  furm  used  in  the  present  case 
will  prevent  the  indorsee  from  passing  the  interest  in 
the  bill  by  a  subsequent  indorsement.  The  general 
indorsement  of  a  bill  makes  it  the  legal  property  of  the 
indorsee,  and  gives  him  the  jus  disponendi ;  but  on 
indorsement  for  the  use  of  another,  is  notice  that  the 
property  in  the  bill  is  in  that  other,  and  diat  the  holder 
is  an  agent  for  him,  and  cannot  transfer  the  bill.    £He 


Llot». 


IN  THE  Ninth  Year  of  GEORGE  IV.  627 

general  rule  is,  that  an  indorsement  transfers  to  the  in-        1828. 

dorsee  all  the  rights  of  the  indorser,  and,  amonff  others,        — — • 

the  right  of  transferring  the  interest  in  the  bill  by  in-        against 

dorsement,  More  v.  Manning  {a)^  Acheson  v.  Fountain  (i), 

Edie  V.  East  India   Company  (c).      In  the   latter  case, 

Wilmot  J.  even  intimated  a  doubt  whether  there  could 

be  a  restrictive  indorsement.     But,  conceding  that  there 

may,  the  question  is,  whether  the  indorsement  in  this 

case  contains  clear  negative  words  restraining  the  nego- 

tiability  of  the  bill  ?    The  words  must  be  construed  most 

strongly  against   the   plaintiff,    the  party  using  them* 

First,  the  bill  is  indorsed  payable   to   order.     Prim& 

fiicie,  therefore,  it  was  transferrable.    The  legal  title  was 

in  WiUiamSj  though,  as  between  the  plaintiff  and  him, 

he  might  be  bound  to  hold  the  bill  for  the  plaintifi^s 

use ;  and  if  Williams  had  the  legal  title,  he  might  transfer 

bis  interest  in  the  bill  by  indorsement.    The  meaning  of 

such  an  indorsement  was  considered  in  Exxins  v.  Crarn^ 

lington  (d).     There  the  bill  was  payable  **  to  Price  or 

order,   for  the  use  of  Calvert"     Price  indorsed  it  to 

Evans ;  after  which  an  extent  issued  against  Calvert,  and 

the  money  due  upon  it  was  seized  to  the  use  of  the  King. 

These  iacts  appearing  upon  the  pleadings,  two  points 

were  made  upon  demurrer ;  tiie  one,  whether  Calvert 

had  such  an  interest  in  the  money  as  might  be  extended ; 

and  the  other,  whether  Price  had  power  to  indorse  the 

bill,  or  whether  he  had  only  a  bare  authority  to  receive 

the  money  for  the  use  of  Calvert;  and  the  Court  of 

King's  Bench,  and  afterwards  the  Exchequer  Chamber, 

held  that  Calvert  had  not  such  an  interest  as  could  be 

(a)   Com,  311.  (b)  I  Sir,  557.  (c)  2  Burr.  1216, 

(d)  Cnrth,  5.     2  Vent.  307.     Skinn,  264.     1  Show*  4. 

S  s  2  extended. 
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I6S8.       extended,  and  that  Price  had  power  to  indorse  the  bill, 
J^  and  judgment  was  given  for  the  phiintifT.     In  the  cas^ 

agniiw  as  reported  in  SAawei;  p.  4.,  Lord  Holi  says,  "  This  b  a 
bill  which  is  assignable  by  Price,  and  when  Price  as- 
signed it  he  received  the  money,  and  that  receipt  was 
for  the  use  of  Calvert;  and  there  Calvert  hatb  his 
action;  but  we  can  take  notice  of  none  but  Price j  and 
at  this  rate  the  credit  of  bills  of  exchange  will  be  spoiled." 
[,Bm/ley  J.  The  question  was  not  raised  there  whether 
Price  indorsed  contrary  to  bis  duty  to  CalvertJ}  If 
Calverfs  consent  had  been  necessary,  that  must  have 
been  stated  in  the  pleadings  to  have  been  given;  but 
there  is  no  such  averment  The  pleadings  are  set  out 
in  2  Ventris  {a).  That  case,  therefore,  is  an  authoriQr 
to  shew  that  Williams  had  authority  to  transfer  the 
interest  in  the  bill  in  this  case.  The  words  "  to  my 
use"  may  be  construed  as  a  direction  from  the  plaintiff 
to  Williams,  his  agent,  to  apply  the  bill,  or  the  proceeds 
of  it,  to  his,  the  ptdntiff's,  use.  The  other  construction 
makes  the  indorsement  restrictive.  But  the  intention  is 
Dot  clear,  'and  it  ought  to  be  so,  in  order  to  restrain  the 
negotiability  of  the  bill.  If  the  first  construction  be 
adopted,  the  defendants  clearly  were  not  bound  to  see  to 
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hording  to  the  argument  on  the  other  side,  every  subse*        1828. 
quent  indorsee  would  be  a  trustee  for  the  plaintiff.   That        — - 
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would  be  very  inconvenient.  [Bayley  J.  We  are  not  jgomjt 
bound  to  decide  that  all  the  subsequent  indorsees  will  be 
trustees  for  the  plaintiff.]  The  argument  is  equally  good 
if  it  be  confined  to  the  case  of  the  first  indorsee.  The 
question  turns  entirely  on  the  intention  of  the  indorser. 
In  Evans  v.  Cramlington  (a),  Lord  HoU  says,  that  when 
Price  assigned  the  bill,  and  received  the  money,  he 
became  trustee  for  Calvert.  If  that  be  so,  then  Williams^ 
by  indorsing  for  value  to  Uoydy  became  trustee  for  the 
plaintiffs.  That  was  before  the  bill  became  due.  He  could 
not  make  the  defendants  trustees  for  the  plaintiffs.  The 
reasonable  construction  of  the  indorsement  is,  that  it  was 
a  direction  by  the  principal  to  his  selected  agent  to 
apply  the  proceeds  to  his  use.  If  there  were  any  fraud 
or  other  suspicious  circumstances^  the  case  might  have 
been  different.  Treuttel  v.  Baraudon  {b)  proceeded  on 
that  ground.  [^Bayley  J.  Here  the  defendants  were 
parties  to  the  misapplication  of  the  money.]  They  ap- 
plied the  money  generally  according  to  the  directions  of 
Williams ;  they  could  not  know  in  what  mode  Williams 
was  to  apply  the  money  to  the  use  of  the  plaintiff.  This 
was  a  bon^  fide  discount  in  the  way  of  trade  to  Wil' 
liains  himself.  The  defendants  were  not  trustees,  for 
the  plaintiff. 

s 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  in  this 
case  the  plaintiff  is  entitled  to  recover.  It  appears  from 
the  report  of  the  case  of  Sfiee  v.  Prescot{c)  that  in  1748 
an  indorsement  in  this  form  was  not  unusual;  and  it 

(a)    1  Show.  4.  (6)  8  Taurii.  100.  (c)  1  Atk,  247. 

S  8  8  appears 
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JS98.        appears  to  have  been  the  opinion  of  Lord  Hardwich  at 
~        that  case,  and  also  to  have  been  the  opinion  of  Mr.  Jns- 

&MDftMir 

agrniui  Uce  Wilmot,  in  the  case  of  Edie  v.  Tlte  East  India  Oaf- 
pany{a),  that  such  an  indorsement  will  have  the  effect  of 
preventing  a  subsequent  transfer  of  the  bill  for  the 
benefit  of  any  other  than  the  person  for  whose  use  it  is 
expressed  to  have  been  made  by  the  indorsement  The 
case  of  AiKher  and  Others  v.  The  Bank  of  England  (}>) 
is  an  authority  to  the  same  effect.  The  indorsement  was 
not  precisely  in  the  same  form  as  in  the  present  case; 
but  the  effect  of  it  is  the  same.  The  indorsement 
there  was,  "  The  within  must  be  credited  to  Captain 
Morelon  L.  Dahl,  value  in  account."  An  indorsement 
purporting  to  have  been  made  by  Dahl  was  afierwardi 
forged,  and  the  Bank  of  England  discounted  the  bill. 
The  acceptors  did  not  pay  it;  before  it  became  due  they 
bad  failed,  and  one  Fidgbag  paid  it  for  the  honor  of 
Ancher  and  Co.  the  plaintiffs ;  and  upon  the  ground  that 
the  indorsement  had  restrained  the  o^otiability  of  the 
'  bill,  they  brought  an  action  for  money  had  and  received 

against  the  Bank.  Lord  Mansfield  directed  a  nonsuit; 
but  upon  a  rule  to  shew  cause  why  there  should  not  be 
,  and  cause  shewn,   Lord  Mnnxfii 


Lu>r9» 


i»  THE  Ninth  Year  of  GEORGE  IV.  «$! 

which  tliey  did.     It  has  been  said  that  the  indorsement        1838. 
"  Pay  to  Williams  for  my  use,"  is  a  mere  direction  to        

SlQOUKHIT 

Williams  to  apply  the  money  produced  by  tlie  bill  tp        ugamu 
Sigournei/s  use;    but  the  words   taken   in  that  sense 
would  be  useless^  for  whether  the  words  be  on  the  face 
of  the  indorsement  or  not,  as  soon  as  Williams  received 
the  proceeds  of  the  bill,  he  must  necessarily  apply  them 
to  Sigoumey's  use,  and  place  them  to  his  credit  in  the  ao» 
count  between  them.     So  that  those  words  will  have  no 
effect  whatever,  unless  they  have  that  of  restraining  the 
negotiability  of  the  bill,  or  at  least  of  making  the  first 
indorsee  (if  he  takes  the  bill  with  those  words  on  it,  a« 
WiUiams  did  in  this  case)  a  trustee  for  Ae  original 
indorser.    The  case  of  Evans  v.  CramUngton^  when  duly 
considered,   does  not  seem  to  me  to  be  sufficient  to 
countervail   the  authorities  to   which   I   have   already 
adverted.     The  bill  in  that  case  was  drawn  by  Cram^ 
lington  upon   one  Ryder^   payable  to  T.  Price  or  his 
order,  for  500/.,  for  the  use  of  F^  CalverL    Ryder  ac- 
cepted, but  did  not  pay  the  bill.     Price  indorsed  it  to 
Eoans  for  value.     The  latter  brought  an  action  against 
Cramlington  the  drawer ;  he  pleaded  that  Calvert  (who 
was  named  in  the  bill  as  the  cestuique  use)  was  an 
officer  of  the  excise,  and  indebted  to  the  king  in  such  a 
sum,  and  that  upon  an  exchequer  process  at  the  suit  of 
the  king  this  500/.  was  extended  in  his  hands.     To  this 
plea  there  was  a  demurrer.     It  appears,  therefore,  that 
Cramliiigton  in  answer  to  the  claim  of  EvanSy  the  in- 
dorsee,   set    up   what   is   sometimes    denominated    the 
jus  tertii ;  and  the  only  question  which  it  was  necessary 
for  the  Court  to  determine  was,  whether  the  bill  being 
in  trust  only  for  the  use  of  Calvert^  was  liable  to  be 
seized  under  the  extent  against  him  ?    The  Court  was  of 

S  s  4  opinion 
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opinion  that  it  was  not.  The  proposition  of  Cramlingtou, 
that  the  jus  tertii  intervened,  failed  entirely,  and  it 
became  unnecessary  to  decide  any  other  point.  That 
case,  therefore,  as  it  seems  to  ine,  is  not  of  sufficient 
weight  to  countervail  t]ie  opinions  delivered  in  Snee  v. 
Prescoi  {a),  Edie  v.  The  East  Ittdia  Company  (i),  and 
jbicker  V.  The  Bank  ofEn^nd{c).  The  use  of  indorse- 
ments of  this  kind  is  not  small,  nor  are  they,  as  it  seema 
to  me,  inconsistent  with  the  interests  and  convenience 
of  commerce.  Such  an  indorsement  will  not  prevent 
the  indorsee  from  receiving  the  money  from  the  ac- 
ceptor  when  the  bill  becomes  due.  If  he  pay  it  to  his 
principal  all  will  be  well,  but  the  indorsee  must  look  to 
him  for  the  application  of  it.  It  will  have  the  eflfect  of 
preventing  a  failing  man  from  disposing  of  the  bUl  before 
it  becomes  due,  and  from  pledging  it  to  relieve  himself 
from  his  own  debts  at  the  expense  of  his  correspondent. 
I  cannot  see  that  the  interests  of  commerce  will  be  pre- 
judiced by  our  holding  that  such  an  indorsement  is 
restrictive.  On  the  contrary,  I  think  that  the  interests 
of  commerce  will  thereby  be  advanced.  It  is  said,  that 
it  cannot  be  expected  that  bankers  or  others  when 
requested  to  discount  su^h  bills  as  thb,  should  look  into 


IN  THE  Ninth  Year  of  GEORGE  IV.  6SS 

« 

question   is,   whether  the   words    "^or  my  use^'  have        1828. 
or  have  not  any  effect  with  reference  to  the  bill  itself?      „ 

Sjqourkbt 

The  person  who  remits  a  bill,  may  give  private  direc-        against 

Llotd. 

tions  to  his  correspondent  in  the  letter  in  which  the 
bill  is  inclosed,  and  if  he  means  the  directions  to  be 
private,  they  will  be  confined  to  the  letter.     But  when 
he  introduces    the   words   ^^  to  my  use"   on   the   bill 
itself,  he  notifies  to  the  world  that  he,  the  party  indors- 
ing, has  not  given  to  the  indorsee  a  general  unlimited 
authority  to  apply  it  to  his  own  purposes,  but  only  to 
apply  it  to  the  use  of  him  the  indorser.     It  has  been 
suggested,  that  the  most  convenient  construction  to  put 
on  the  words  will  be,  to  hold  that  the  indorser  meant 
thereby  to  direct  Williams  to  apply  the  money  to  his,  the 
indorser's  use,  but  not  to  put  the  indorsee  on  his  guard. 
My  opinion  is,  that  that  is  the  most  convenient  construc- 
tion which  will  most  effectually  protect  the  party  who 
appears  by  the  form  of  the  indorsement  used  by  him  to 
have  thought  that  he  required  protection.     It  is  said, 
why  introduce  the  words  "or  order?"     The  purposes 
of  the  indorser  may,  perhaps,  have  required  that  the 
bill  should  be  indorsed.     But  before  any  person  could 
honestly  take  that  bill  and  advance  money  on  it,  he 
ought,  seeing  the  words  "  for  my  use"  on  the  bill,  to  have 
satisfied  himself,  from  the  correspondence  and  the  state 
of  the  accounts  between  Sigoumey  and  WilliamSy  whether 
the  latter  was  indorsing  it  for  the  benefit  of  Sigcmmey 
or  for  himself.     And  if  such  a  person  advances  money 
upon  a  bill  so  indorsed  without  making  such  enquiry, 
he  advances  it  at  his  peril.     Now^  in  this  instance,  the 
defendants  advanced  money  on  this  bill  without  making 
any  enquiry,   and  applied  the  whole  of  that  money  to 
the  use  of  Williams.     The  bill  was  discounted  on  the 

22d 
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22d  of  Octoba-,  the  day  after  it  was  received.  At  that 
time  Williams  had  more  than  3000/.  in  the  hands  of  the 
defendants.  -They  discounted  this  and  other  bills  to 
the  amount  of  7000^,  and  in  the  course  of  the  day  aU 
the  money  produced  by  this  and  other  bills,  to  the 
amount  of  10,000^,  was  applied  to  the  use  of  WiUiamt, 
so  that  in  the  aflernoon  of  that  day  they  had  in  thdr 
hands  laS/.  only. 

As  to  the  case  of  Evans  v.  Cramlingion,  it  is  sufficient 
to  say  that  that  case  came  before  the  Court  on  de- 
murrer, and  that  there  was  no  question  whether  there 
had  been  any  misapplication  of  tlie  money  which  hod 
been  received  by  means  of  the  bill.  In  this  case  there 
has  been  a  misapplication  of  the  money  by  the  defend- 
ants. That  ia  a  sufficient  distinction  between  this  case 
and  that  of  Evans  v.  Cramlington.  For  these  reasons 
I  am  of  opinion,  that  in  this  case  the  plaintiff,  who  made 
the  special  indorsement,  thereby  eRectually  protected 
himself,  ^and  is  entitled  to  the  judgment  of  the  Court. 

Postea  to  the  platatiff(jX 

{a)  LiltUdaU  3.  wu  in  tlie  bwl  court. 
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Jay,  Gent.,  one,  &c.,  against  Coaks.  Friday. 

November  Uth. 

"T^HE  plaintiii^  in  December  1827,  delivered  his  bill  of  Where  a 

costs  for  business  done  for  the  defendant.   The  latter  for  taxing  an  at. 
made  no  application  for  a  Judge's  order  to  tax  the  bill  ^^obuined" 
within  a  month  after  the  delivery,  but  after  the  plaintiff  h^^eo^SSj^ 
had  commenced  an  action  to  recover  the  amount  of  his  ^  ■*^**^  ^^^ 

toe  amounty 

bill,  the  defendant,  on  the  14th  of  February  1828,  ob-  tbe  defendant 

it  not  entitled 

tained  a  Judge's  order  to  tax  the  bill ;  on  tbe  9th  of  to  the  costs  of 

taxation  I  al* 

June  the  bill  was  taxed,  and  upon  such  taxation,  more  though  more 
than  a  sixth  having  been  taken  off,  the  defendant  ob-  is  taken  off  by 
tained  a  rule  to  refer  it  to  the  Master  to  allow  him  the     ^    ^^^^' 
costs  of  taxation. 


Parkey  in  Trinity  term,  obtained  a  rule  nisi  to  dis- 
cbarge that  rule,  upon  the  ground  that  a  party  was  only 
entitled  to  the  costs  of  taxation  when  a  sixth  of  the  bill 
was  taken  off  upon  taxation,  made  by  virtue  of  the  statute 
2  G.  2.  c.  23.  5. 23.,  and  that  under  that  statute  the 
application  to  tax  the  bill  ought  to  have  been  made 
within  a  month  after  its  delivery. 

Kellj/j  in  Trinity  term  last,  shewed  cause,  and  con- 
tended that  every  taxation  of  an  attorney's  bill  made 
before  or  after  action  brought,  was  within  the  meaning 
of  the  statute. 

Parke  contra.  Before  the  statute  2  G.  2.  c.  23.  s.  23., 
an  attorney  might  have  sued  his  client  immediately  after 
he   had   delivered   his  bill.     The  statute  2  G.  2.  c.  23. 

5.23. 
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s.  23.  prevents  an  attorney  from  bringing  any  action  to 
recover  the  amount  of  his  bill  until  the  expiration  of  s 
month  afler  he  shall  have  delivered  it;  and  upon  appli- 
cation of  the  party  sought  to  be  charged,  and  upon  his 
submission  to  pay  the  sum  that  upon  taxation  shall 
appear  to  be  due,  the  bill  may  be  referred  to  taxation, 
although  no  action  be  depending,  and  if  the  bill  taxed 
be  less  by  a  sixth  part  than  the  bill  delivered,  the 
attorney  is  to  pay  the  costs  of  the  taxation.  The  tax- 
ation, therefore,  contemplated  by  the  statute,  is  a  tax- 
ation made  upon  the  application  of  the  client  before 
action  brought.  If  Uie  case  had  been  tried,  and  the 
bill  had  been  reduced  one-sixth  by  the  verdict  of  a  jury, 
the  defendant  would  not  have  been  entitled  to  any  costs ; 
or  if  a  verdict  had  been  taken,  subject  to  a  reference  to 
the  Master,  and  one-sixth  had  been  taken  off,  the  costs 
of  taxation  would  not  have  been  allowed.  The  same 
point  came  before  the  Court  of  C.  P.  in  Benton  v.  Bid- 
lard  [a).  The  prothonotary  in  that  case  had  refused  to 
allow  the  costs  of  taxation,  on  the  ground  that  the 
plaintiff  had  commenced  his  action  on  his  bill  before  the 
defendant  obtained  any  order  to  tax  it,  and  said  that  he 
had  uniformly  pursued  that  course.     The  Court  said, 
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a  sixth  part  of  the  bill  had  been  taken  off.     The  rule        1828. 
which  has  been  obtained  for  discharging  the  rule  for 
allowing  these  costs  must,  therefore,  be  made  absolute.  agamsi 

COAXS. 

Rule  absolute. 


Handley  against  Levy.  Monday, 

Novernber  17Ul 

nPHIS   action,   which  had   been   commenced   in  the  Where  in  an 
Palace  Court,  was  removed  by  the  defendant  into  menced  in  the 
this  Court.     The  defendant  had  been  arrested  and  held  ^j^^  afterwmr^ 
to  bail  for  19/.    The  plaintiff  recovered  only  21.    A  rule  ^^f^l^ 
nisi  had  been  obtained  to  tax  the  defendant  his  costs  pJain^ff""***- 

▼ers  less  than 

under  the  43  G.  3.  c.  46.  s.  8.  ^^ «»«»  fo' 

which  he  held 
the  defendant 
to  baUf  the 

Thesiger  shewed  cause.     The  eighth  section  enacts,  Court  of  K.  B. 
that  where  a  defendant  has  been  arrested  for  any  sum,  to  allow  the 
if  it  be  made  appear  to  the  satisfaction  of  the  court  in  costTun^r" 
^hich  the  action  is  brought  that  the  plaintiff  hath  not  ^^^^^^l  4^, 
reasonable  or  probable  cause  for  arresting  and  holding  ''^ 
the  defendant  to  bail  to  such  amount,  the  defendant 
shall  be  entitled  to  costs  of  suit.    Here  the  action  having 
been  brought  in  the  Palace  Court,  this  Court  has  no 
jurisdiction,  Costello  v.  Corlett  (a). 


Lord  Tenterden  C.  J.  The  action  having  been 
brought  in  the  Palace  Court,  we  have  no  power  by  the 
statute  to  interfere.     The  rule  must  be  discharged. 

Rule  discharged. 

(a)  4  Bingh. 474. 


CASES  iH  MICHAELMAS  TERM 


nrnxby.  Tenon  against  Mars,  (a) 

Anaffidaritof    JN  this  case  the  plointifT  and  defendant  were  sabjects 

debt,ituing         I  *^ 

tfaat  defHiduit  of  the  king  of  France.     The  affidavit  of  debt  was  by 

tb*plMnt.ffu  T.  A.  Tenon,  liquidator  (legally  appointed  by  the  law  of 

slanted  by  France)  of  the  estate  of  J.  Vemareli  and   T.  A.  Tenon, 

jtaMMjofan  lately  carrying  on  business  as  booksellers  at  Paris  under 

«aw  uni^it  '*"*  ^'"^  Vemareli  and  Tetton,  and  stated  that  the  de- 

**T*'"^  fendant  was   indebted  to   T.A.  Tenon  as  liquidator  of 

j>a>Kx  ■  liqui-   that  estate,  by  virtue  of  promissory  notes  drawn  in 

d*iar  <>  eontled  ■'  .  . 

ta  Mt.  France  by  the  defendant.   A  rule  nisi  had  been  obtained 

by  Denman  for  delivering  up  the  bail-bond  to  be  can- 
celledt  on  the  ground  that  it  did  not  appear  by  the  affi- 
davit of  debt,  that  the  plaintiff  as  liquidator,  by  the  law 
oi  France,  was  entitled  to  sue. 


The  Cottrt,  after  hearing  Manning  against  Uie  Tuk^ 
were  of  opinion  that  it  ought  to  have  been  shewn  that, 
by  the  law  of  France,  a  liquidator  was  entitled  to  mt, 
and  made  the  rule  abgolute. 
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1828* 


The  King  agamst  The  Justices  of  Kent.        Friday, 

November  Soto* 

AN  order  for  the  removal  of  a  pauper  from  the  parish  Semble,  Tliat 
*  *  It  IS  unneces- 

of  Lenhani,  in  Kent^  to  the  parish  of  Plucktey^  in  wry  to  enter 

and  respite  an 

the  same  county,  was  made  on  the  7th  of  Aprils  and  appeal  at  the 
served  on  the  8th.     The  sessions  were  holden  on  the  where  the  order 
15th  of  Ajirily  at  Maidstone.     By  the  practice  of  the  semldMlate 
sessions,  eight  clear  days'  notice  of  the  intention  to  try  J^^fble^to'* 
an  appeal  is  required.     The  appeal  was  not  entered  at  ^^^^  appe«l 
the  April  sessions,  but  the  parish  officers  of  Pluckley  "'^'^ 
gave  eight  clear  days'  notice  of  their  intention  to  try  the 
appeal  at  the  Jxdy  sessions.    At  the  time  when  the  order 
of  removal  was  served,  the  parish  officers  of  Pluckley 
said  they  should  appeal ;  the  parish  officers  of  Lenham 
observed,  that  nothing  could  be  done  at  the  tlien  next 
(April)  sessions,  as  there  would  not  be  eight  clear  days 
before  those  sessions.    The  court  of  quarter  sessions  re- 
fused to  hear  the  appeal,  on  the  ground  that  it  ought  to 
have  been  entered  and  respited  at  the  sessions  which 
were  holden  on  the  15th  of  April.     A  rule  nisi  having 
been  granted  for  a  mandamus  to  the  justices  of  the 
county  of  Kent   to  enter   continuances  and   hear  the 
appeal, 

Bolland  now  shewed  cause.  The  appellant  ought  to 
have  entered  and  respited  his  appeal  at  the  April  ses- 
sions. Rex  v.  The  Justices  of  Herefordshire  {a). 

(o)  3  r.  R,  504. 

Lord 


The  King 
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Lord  Tenterden  C.J.  We  think  it  reasonable, 
under  the  circumstances  of  this  case,  that  the  parish 
"P™^  officers  of  Pluckley  should  have  an  opportunity  of  trying 
KiKT.  their  appeal.  They  may  probably  have  been  misled  by 
the  observation  made  by  the  parish  officers  of  LenAam, 
that  they  could  do  nothing  at  the  then  next  {April)  ses- 
sions, as  there  were  not  eight  clear  days  before  those 
sessions.  Independently  of  that,  it  appears  to  me  to 
have  been  wholly  unnecessary  to  enter  and  adjourn  the 
^peal  at  the  first  sessions,  when  they  could  not,  accord- 
ing to  the  practice  of  those  sessions,  then  try  it. 

Rule  absolute  (a). 

(a)  The  ralloning  case  wu  decided  in  IPIaTg  tenn  1 S39. 
TTie  KING  againU  The  Justices  of  DEVON. 

Anordff  of  An  order  of  remoral  from  Ihe  parish  of  Ujiillery  to  IHilmint'rr  wit 

■erred  on  tbc  8(li  of  AptiL  The  sessions  were  held  at  Extier  on  Tuetdij 
kth^  tbe  Ijth  day  of  Apri.  The  distance  between  PiUirumter  and  UiiMloy 
pariih  to  wbidi  ■*  cig^t  miles,  and  between  PiUtaintter  and  Exeter  thirtj  milet.  Bjr  Ibe 
the  P*"P^  *■*  practice  of  the  sessions  eight  clear  dajs'  notice  of  Uic  intention  of  the  ap. 
•Dneal  at  P*'!"''  '"  'T  ^"  appeal  i»  required.  Bui  an  appeal  maj  be  entered  and 
tbe  next  les.  respited  without  any  notice.  The  appeal  waa  not  entered  at  the  EatUr 
^™;bat.  it  seisionL  But  eight  days'  notice  of  the  Intention  to  try  the  appeal  at  the 
b^lntJ^  ■''^^  *™''"'  ""  8^"°  ''I  '■'*  «PPe'-"""  P*^^-  The  court  cf  quarter 
•nd  recited  at  aeiiiona  refused  lo  bear  the  appeal,  on  tbe  ground  that  it  ought  to  htt* 
be«i  entered  at  the  April  refriont.     A  tute  i\it«  for  a  mnndomiH  to 


aerred  too  late 
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Coleridge  and  Estcourt  contr^    The  rule  for  a  mandamus  must  be  made  1 828. 

absolute,  unless  it  be  necessary  to  enter  an  appeal  in  all  cases,  although  the  .. 

order  of  removal  is  served  so  late  as  to  render  it  impracticable  to  try  the        The  Kiko 

appeal  at  the  cessions  next  after  the  making  of  the  order.     The  entering   r^^^'^'^"^^ 

_  ,  -  A  oc  J  ust ices  of 

of  the  appeal  at  those  sessions  must,  under  such  circumstances,  be  useless,  Kxmt. 

and  can  only  occasion  unnecessary  expense.  In  Bex  v.  The  Justices  of 
Essex  (I  B.  «jf  ^^.210.),  the  order  of  removal  was  served  on  the  appellant 
parish  on  Saturday ;  the  sessions  were  bolden  on  the  following  Tuesday ; 
the  appellant  parish  was  thirty-seven  miles  from  the  place  where  the  ses- 
sions were  holden.  There  was  no  appeal  to  those  sessions,  and  the  justices 
refused  to  receive  the  appeal  at  the  second  sessions.  This  Court  granted  a 
mandamus.  It  was  urged  against  that  application,  that  the  appellant 
ought  to  have  entered  and  respited  the  appeal ;  but  Lord  Eilenborovgh 
sud,  **  That  would  only  be  incurring  a  useless  expense  without  conferring 
any  benefit  on  either  party,  and  was  therefore  quite  unnecessary.*'  Bex  ▼. 
The  Justices  of  Southampton,  Trinity  term,  57  G.  3.,  is  also  in  point. 

Cur.adv.vult, 

Lord  Tknterden  C.  J.  This  was  a  rule  for  a  mandamus  to  the  jus- 
tices  of  Devon  to  enter  continuances  and  hear  an  appeal.  The  order  of 
removal  was  served  on  the  8th  of  April;  the  sessions  were  holden  on  the 
15th  at  Exeter,  By  the  practice  at  those  sessions,  eight  clear  days*  notice 
of  the  intention  to  try  an  appeal  was  required.  It  is  clear,  therefore,  that 
in  this  case  the  appellant  could  not  have  tried  his  appeal  at  the  Ajrril 
sessions;  but  it  was  contended  that  he  ought  to  have  entered  it  at  those 
sessions,  and  adjourned  it  to  the  next.  The  entry  for  the  mere  purpose  of 
adjournment  is  an  useless  act,  and  only  occasions  unnecessary  expense.  I 
think,  therefore,  tliat  he  was  not  bound  to  enter  it  at  those  sessions.  One 
inconvenience  only  can  follow  from  our  holding,  that  it  is  not  necessary, 
under  such  circumstances,  to  enter  the  appeal  at  the  first  sessions,  viz. 
where  the  removal  is  made  within  eight  days  of  the  sessions,  so  that  the 
parish  to  which  the  pauper  is  removed  cannot  try  their  appeal  at  those  ses- 
sions, the  removing  parish  may  not  know  of  the  intention  of  tlie  other 
parish  to  appeal  until  eight  days  before  the  second  sessions.  If  that  should 
prove  to  be  an  inconvenience,  the  court  of  quarter  sessions  may  remedy  it 
by  requiting,  under  such  circumstances,  a  longer  notice.  We  think  that 
the  court  of  quarter  sessions  ought  to  have  heard  the  appeal,  and  that  the 
rule  for  a  mandamus  must  be  made  absolute. 

r 

Rule  absolute  (a). 


(rt)  The  KING  against  The  JusUces  of  SOUTHAMPTON. 

The  order,  which  was  for  the  removal  of  a  pauper  from  the  parish  of 
Bopley  to  tlie  parish  of  Bentworth,  was  dated  the  2d  o£  January,  It  was 
signed  by  the  magistrates  at  Arietford,  which  place  was  distant  from  BopUy 

Vol.  VIII.  T  t  '<"" 
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1688.  ^"^  toUm,  Bnd  from  BeMwonh  Mght,  and  Bmiworth  ww  dimnt  ftom 

^.^_  ilsf^  five  niila*.     Tb«  order  wai  dm  tarred  uiuil  the  Tib  of  Jmmmj, 

Tba  Kua        The  uarioni  wcra  boldcn  at  riacitjlfr  oa  JUondoy  tbc  14th  of  JimMitji. 

<V^  ThediitMiciebetwent  ITincActfiTMHlBnUHoKt  KHfifleenmilct.     Bftlw 

Kiar     "    P'Bct'^  ■*  t''*  HamjiJiin  awiJoM,  uotaoc  of  prowciUiDg  appiali  ^wDit 

orden  of  remonl  wai  required  to  be  giTen  bj  tba  >p|iaUaiili  ogfal  daj*,  at 

iMwt,  before  the  ■eHioiu.     Tlie  pariih-offieen  of  AnUmntA.  Ibenfiire, 

could  not  tiy  thau  a^Kal  at  tba  Jamiary  ■wtiooa.     Thcf  apfiliad  to  tba 

Court  bt  leaTe  to  tDler  tbe  q>peal  at  id  Bi^)aaniBiant  of  thoee  hmhioi  . 

balden  on  tbe  ]5tb  of  Jfonol,  but  ibat  «a*  nfuaed.    Due  notice  of  appeal 

wai  ginn  for  tbe  Jptil  lenioni,  which  mra  boldin  OD  the  ISib  of  tbM 

noDdi;  but  tba  jutlcea  of  those  (aoione  refused  to  hear  tbe  appeal,  ootb* 

ground  (bat  it  bad  not  been  entered  at  tbe  preceding  •riaioin.     In  Sum 

term,  f  T  G.  8.,  a  rule  niti  wai  giaolad  for  a  nkandamiu,  ci 


Intcht  TVmiyMtfD. 


MicBLAM  against  Bate. 


Ilw  defendant  |  SSUE  was  joined  ID  this  case  in  Michaelmas  tena 

b  not  antitlad  X 

10  eoM  of  a  upon  demurrer  to  a  plea  in  abatemenL    The  plaintiff 

Judgment  of  ,                                        _                                                        "^ 

■on  prae.  ob-  omitted  to  enter  the  issue  upon  record.     Judgment  of 

non  pros,  was  signed  by  the  defendant  for  not  entering 


M^^toen^  ^^  ism^     The  defendant's  attornies  applied  for  costs 
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Coleridge  and  Estcourt  contr^    The  rule  for  a  mandamus  must  be  made  1 828. 

absolute,  unless  it  be  necessary  to  enter  an  appeal  in  all  cases,  although  the  .. 

order  of  removal  is  served  so  late  as  to  render  it  impracticable  to  try  the        The  Kiko 

appeal  at  the  cessions  next  after  the  making  of  the  order.     The  entering   ,^   againU 

r  .  ,       .  .  .  ,         The  Justices  of 

of  the  appeal  at  those  sessions  must,  under  such  circumstances,  be  useless,  Kent. 

and  can  only  occasion  unnecessary  expense.  In  Rex  v.  The  Justices  of 
Essex  [l  B,  ^  A.2\Q.)i  the  order  of  removal  was  served  on  the  appellant 
parish  on  Saturday ;  the  sessions  were  holden  on  the  following  Tuesday ; 
the  appellant  parish  was  thirty-seven  miles  frona  the  place  where  the  ses- 
sions were  holden.  There  was  no  appeal  to  those  sessions,  and  the  justices 
refused  to  receive  the  appeal  at  the  second  sessions.  This  Court  granted  a 
mandamus.  It  was  urged  against  that  application,  that  the  appellant 
ought  to  have  entered  and  respited  the  appeal ;  but  Lord  Ellenborovgh 
said,  **  That  would  only  be  incurring  a  useless  expense  without  conferring 
any  benefit  on  either  party,  and  was  therefore  quite  unnecessary.**  JRex  v. 
The  Justicex  of  Southampton,  Trinity  term,  57  G.5-,  is  also  in  point. 

Cur,  adv.  vull. 

Lord  Tkktxrden  C.  J.  This  was  a  rule  for  a  mandamus  to  the  jus- 
tices of  Devon  to  enter  continuances  and  hear  an  appeal.  The  order  of 
removal  was  served  on  the  8th  of  Ajnil;  the  sessions  were  holden  on  the 
15th  at  Exeter,  By  the  practice  at  those  sessions,  eight  clear  days*  notice 
of  the  intention  to  try  an  appeal  was  required.  It  is  clear,  therefore,  tliat 
in  this  case  the  appellant  could  not  have  tried  his  appeal  at  the  jijjril 
sessions ;  but  it  was  contended  that  he  ought  to  have  entered  it  at  those 
sessions,  and  adjourned  it  to  the  next.  The  entry  for  the  mere  purpose  of 
adjournment  is  an  useless  act,  and  only  occasions  unnecessary  expense.  I 
think,  therefore,  tliat  he  was  not  bound  to  enter  it  at  those  sessions.  One 
inconvenience  only  can  follow  from  our  holding,  that  it  is  not  necessary, 
under  such  circumstances,  to  enter  the  appeal  at  the  first  sessions,  viz. 
where  the  removal  is  made  within  eight  days  of  the  sessions,  so  that  the 
parish  to  which  the  pauper  is  removed  cannot  try  their  appeal  at  those  ses- 
sions, the  removing  parish  may  not  know  of  the  intention  of  the  other 
parish  to  appeal  until  eight  days  before  the  second  sessions.  If  that  should 
prove  to  be  an  inconvenience,  the  court  of  quarter  sessions  may  remedy  it 
by  requiring,  under  such  circumstances,  a  longer  notice.  We  think  that 
the  court  of  quarter  sessions  ought  to  have  heard  the  appeal,  and  that  the 
rule  for  a  mandamus  must  be  made  absolute. 

Rule  absolute  (a}» 


(n)  The  KING  against  The  JusUces  of  SOUTHAMPTON. 

Tlie  order,  which  was  for  the  removal  of  a  pauper  from  the  piarish  of 
RopUy  to  the  parish  of  Bentworth,  was  dated  the  2d  o(  January,  It  was 
signed  by  the  magistrates  at  Arletford,  wliich  place  was  distant  from  Boj)ky 
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not  hare  been  liable  to  pay  the  costs,  if  M'e  Court,  after 
argument,  bad  given  judgment  against  him,  we  think  he 
ought  not  to  be  subject  to  costs  by  reason  of  his  having 
omitted  to  enter  the  issue,  and  thereby  rendered  ex- 
pense unnecessary.  The  rule  must,  therefore,  be  made 
absolute. 

Rule  absolute. 


■rHday, 


In  tiie  Matter  of  James  Nunn. 


Bj  «««.  G  ft  4.    jjLATT  on  a  former  day  in  this  term  obtained  a  rule 

e.  108.  t.S.it     ±  '  _ 

■or  ifA  to  shew  cause  why  a  writ  of  habeas  corpus  should 

■eribcd  ihall  be  not  issue,  directed  to  the  gaoler  or  keeper  of  the  con- 
vict gaol  at  Spritigjield,  in  the  county  of  Esscj:,  or  his 
deputy,  commanding  him  to  bring  up  the  body  of  Jama 
Nunn.  It  appeared  by  the  afRdavits  in  support  of  the 
rule,  that  Nunn  had  been  convicted  before  two  justices 
of  the  borough  of  Harwich,  in  the  couuty  of  Esser,  upon 
the  information  of  E.  J.  Jennings,  an  officer  of  customs, 
of  having  within  six  months  then  last  past,  to  wit,  on 


l^lD 

put  of  the 
««Mt>iif  th* 
United  King- 
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the  18th  of  September  1828,  he  Nunn  being  a  subject        1828. 
of  his  Majesty,  and  liable  to  be  stopped,  arrested,  and  ~ 

In  the  Matter 

detained  for  the  offence  thereinafter  mentioned,   beefi      ofNuyjc. 
found  on  the  high  seas  on  board  a  certain  vessel  liable  to 
forfeiture  under  the  provisions  of  stat.  6  G.  4.  c.  108.; 
for  that  the  said  vessel  not  being  square-rigged,  and 
belonging  to  bis  Majesty's  subjects,  on  the  day  and  year 
aforesaid,  was  found  on  the  high  seas  aforesaid,  else- 
where than  in  any  part  of  the  British  or  Irish  Channel^ 
within  100  leagues  of  a  certain  part  of  the  coast  of  the 
county  of  Essex,  having  on  board  divers,  to  wit,  4300 
pounds  weight  of  tobacco,  &c.  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided;  and  the 
said  James  Nunn  having  been  found  on  board  the  said 
vessel  at  the  time  of  her  becoming  and  being  so  subject 
and  liable  to  forfeiture ;  and  the  said  James  Nunn  hav- 
ing been  on   the  day  and  year  last  aforesaid,  for  the 
offence  aforesaid,   stopped,   arrested,   and  detained  by 
W.  P,y  he  W.  P,  being  an  officer  of  customs,  and  by 
him  taken  and   brought  into  a  certain   place  on  land 
in  the  United   Kingdom,  to  wit,  into  the  borough  of 
Harwich,  in  the  county  of  Essex,  the  said  justices  had 
adjudged  that  the  said  James  Nunn  had  forfeited  for  his 
said  offence  100^.;  that  sum  not  having  been  paid,  the 
justices  required  fV.  P.  and  W.  B.  to  take  and  convey 
Nunn  to  the  said  convict  gaol  at  Spriitgjield,  in  the 
county  of  Essex,  and  to  deliver  him  into  the  custody  of 
the  gaoler  of  that  gaol,  and  required  the  said  gaoler  to 
take  Nunn  into  his  custody,  and  safely  keep  him  until 
he   should    pay   the   said    100/.     The    affidavits   then 
stated,  that  Nunn  at  the  time  when  he  was  arrested 
and  detained,  as   in  the  commitment  was  mentioned, 
was  not  found  upon  the  high  seas  as  charged  in  the 

T  t  3  com- 
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1838.        commitment,  but  was  then  on  board  o  certain  vessd 

called  the  Maty  and  Eiixa,  heiaa  the  vessel  referred 

lBtbcM.tler  r  .-LI  1.  J 

of  MuMN.      to  m  the  commitment,  which  vessel  was  then  proceed- 

iag  on  her  voyage,  and  sailing  upon  tliat  part  <^  the 

coast  oiSitffblk  which  lies  next  the  bounds  of  the  parish 

of  Walion,  in  the  county  oi  Suffolk,  but  not  at  a  greater 

distance  than  300  yards   firom   the  land   on   the   said 

coast,  and  in  the  rivar  Oivxll,   commonly   called  the 

Ipswich  Water ,-  and  the  place  where  he  was  so  stopped, 

arrested,  and  detained  was  opposite  to  the  south-east 

side  of  the  town  of  i/nnciM,  in  the  county  of  Esux, 

where  the  river  is  about  a  mile  wide;  and  that  the  said 

town  of  Harwich  and  part  of  the  coast  of  Mssex  may 

be  very  distinctly  seen  from  the  said  place,  and  also 

that  part  of  the  coast  of  Suffolk  which  is  nearest  to  the 

said  place;  and  that  the  civil  and  criminal  jurisdiction 

of  the  borough  of  Ipswich  extended  from  the  town  of 

Ipsmich  down  the  said  river,  below  Landguard  Forts  and 

that  persons  were  tried  at  the  sessions  for  tlie  borough 

oflpsaach,  for  offences  committed  upon  the  said  river, 

at  least  seven  miles  distant  from  the  parochial  limits 

of  tlie  said  borough ;  and  that  the  jurisdiction  of  the 

justices  of  the  borough  of  Ipswich  over  the  place  therein- 
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he  boarded  her,  and  found  Nunn  on  board  her.     The        1828. 
rule  was  obtained  on  the  crround  that  the  mamstrates  of       """"~ 

.  ....  In  the  Matter 

Harwich  had  no  jurisdiction  to  try  the  ofience;  first,  oFNumn. 
because  there  was  no  evidence  to  shew  that  Nunn  was 
on  board  the  vessel  on  the  high  seas;  and,  secondly, 
assuming  that  that  fact  was  made  out,  the  magistrates 
odpswick  or  of  the  county  of  Suffolk  had  jurisdiction, 
and  not  the  magistrates  of  the  borough  of  Harwich. 

The  Sdicitor-General  and  Shepherd  now  shewed  cause. 
The  information  alleges  that  Nunn  had  been  found  on 
the  high  seas  on  board  a  vessel  liable  to  forfeiture,  and 
that  the  justices  convicted  him  of  the  offence  charged  in 
the  information.  They  have,  therefore,  adjudged  that 
he  was  found  on  board  the  vessel  on  the  high  seas,  and 
their  judgment  is  equally  conclusive  as  to  that  fact,  as  it 
is  as  to  the  fact  that  a  quantity  of  tobacco  was  on  board 
that  vessel.  But  assuming  that  to  be  otherwise,  it  ap- 
pears by  the  depositions  that  the  custom-house  officer,  at 
a  quarter  past  four  in  the  morning,  discovered  a  vessel 
coming  into  the  harbour,  and  that  when  she  had  come 
into  the  harbour,  he  made  for  her,  boarded  her,  and 
then  found  Nunn  on  board  her.  At  the  time  when  the 
vessel  was  first  seen  she  was  on  the  high  seas.  It  is 
wholly  immaterial  where  she  was  when  she  was  seized. 
It  is  sufficient  that  she  was  found  on  the  high  seas.  Then, 
as  to  the  second  point,  it  is  clear  that  the  justices  of  the 
borough  of  Harwich,  by  the  6  G.  4.  c.  108.  s.  74.,  had 
jurisdiction  to  try  the  offence;  for  that  was  the  first  place 
on  land  into  which  she  was  carried. 

Plaft  contr^.  Nunn,  the  prisoner,  was  taken  and 
carried  to  a  place  which  was  within  the  local  juris- 
diction of  the  magistrates,   either  of  the  borough  of 

T  t  4  Ipswich 
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1828.        Ipswich  or  of  the  county  of  Suffolk;  and  Kile  and  Lan^a 

'        cose(a)  shews  that  havinir  been  taken  within  one  jaris- 

of  NvKM.       diction,  he  ouglit  not  to  have  been  removed  to  another. 

Secondly,  by  the  statute  6 G. 4-.  c.  \0%.ss. 3. 49.  and  74. {b\ 


(«)  I  fl.$C.  101. 

(b)  BjthesUlale  6G.4.  c.IOH.  i.S.  it  ii  enacteit,  thit  if  uij  *eucl  or 
boat  not  beiag  iquire  rigged,  bclollijing  in  tbe  whole  or  in  put  lo  hil 
M^oly'i  subjecls,  sliall  be  found  in  any  pirt  of  the  British  or  Iriik 
Chumels,  or  el^whrre  on  Itie  high  sesi,  within  one  liundred  Iragun  itf 
■ajr  part  of  tt.e  cauls  of  ibe  United  Kingdom,  or  iholl  be  discoTered  to 
bi*e  been  within  the  said  limits  or  dislanco^,  having  oo  board,  jnier  alia, 
tobacco,  &c. ;  then  and  in  sucb  case  (he  said  tobacco,  and  also  tbe  vessel 
or  boat,  with  nil  guns,  Ac.  therein,  shall  be  forfeited. 

By  1.49.  it  is  cnaclcd,  that  erery  person,  being  a  subject  of  his  Ma- 
jesty, who  shall  he  found  ot  dJiCDvercd  lo  have  been  on  board  any  vessel 
or  boat  liable  to  forfcilure  under  (hat  or  any  oilier  act  relating  to  the 
ertnufl  of  customs,  fur  being  found  widiin  four  or  eight  leagues  of  (be 
coast  of  (he  United  Kingdom  as  aforesaid,  or  fur  being  found  or  dis- 
covered to  haie  been  within  any  of  ibe  distances  or  places  in  Ihat  act 
mentioned,  rmm  or  in  the  United  Kingdom,  rr  from  or  in  the  Ide  if  Man, 
hating  on  board,  or  having  had  on  board,  or  conveying  or  hating  conveyed 
in  any  manner  such  goods  or  oilier  tilings  a  i.iibject  ^uch  vessel  or  boat  to 
forfeilure,  shall  farfcit  the  sum  of  lOOt. ;  and  il  sliall  be  lawful  fbr  any 
officer  of  (be  army,  navy,  or  marines,  being  duly  autboriied,  and  on  liill 
pay,  or  any  officer  of  ciutottii  or  eiciu,  or  otiier  peraou  acting  iii  hii  oc 
their  aid  or  assistance,  ot  duly  employed  for  tlie  prevention  of  unuggling,. 
to  stop,  HTTBst,  and  detain  every  such  person,  and  toearry  and  conreytucA 
<n  before  two  or  more  justices  of  the  peace  in  the  United  Kingdom, 


IN  THE  Ninth  Year  of  GEORGE  IV.  649 

it  is  essential,  in  order  to  give  the  magistrates  jurisdiction,        1 828. 
that  the  offence  should  have  been  committed  on  the  high    _   "    .  _  ^^ 

^       In  tlie  Matter 

seas.  The  justices  of  Harwich^  therefore,  had  no  juris-  of  Nunk. 
diction  to  convict  NwiUy  unless  they  had  some  evidence 
to  shew  that  he  was  on  board  the  vessel  on  the  high  seas. 
There  was  no  evidence  to  shew  that  he  had  committed 
any  offence  upon  the  high  seas.  The  only  evidence 
was,  that  he  was  on  board  the  vessel  at  the  time  when, 
and  the  place  whei^e,  she  was  seized ;  but  that  was  a 
place  within  the  jurisdiction  of  the  magistrates  of  the 
borough  of  Ipswich.  It  is  consistent  with  the  facts 
sworn  to  before  the  magistrates,  that  Nunn  may  have 
come  on  board  the  vessel  after  she  had  left  the  high 
seas.  There  was  no  evidence  to  shew  that  he  was  in 
her  but  in  the  place  where  he  was  found.  The  magis- 
trates, in  the  conviction,   assume  that  he  was  upon  the 


&c.  as  any  justice  of  the  peace  for  the  county  within  which  such  city,  &c. 
is  situated,  shaU  have  jurisdiction  to  hear  and  determine  all  cases  of 
oflTences  ngainst  such  act  so  committed  upon  the  high  seas,  any  charter  or 
act  of  parliament  to  the  contrary  notwithstanding.  Provided  always, 
that  all  offences  against  that  or  any  other  act  relating  to  the  revenue  of 
customs  committed  in  any  city,  borough,  &c  ,  shall  be  deemed  and  taken 
to  have  been  committed  in  the  county  within  which  such  city,  &c.  is 
situated,  and  as  well  any  justices  of  the  said  city,  &c.  as  any  juuices  of 
any  county  in  which  such  city,  &c  is  situated,  shall  have  jurisdiction  to 
hear  and  determine  the  same. 

By  s.  80.  it  is  enacted,  that  It  shall  be  lawful  for  any  two  or  more 
justices  of  the  peace  before  whom  any  person  liable  to  be  arrested  and  de- 
tained, and  who  shall  have  been  arrested  and  detained  fur  being  found  or 
discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  under 
that  or  any  act  relating  to  the  revenue  of  customs,  &c.,  shall  be  carried, 
on  the  confession  of  such  person  of  such  offence,  or  on  proof  thereof  upon 
the  oatlis  of  one  or  more  credible  witnesses^  to  convict  such  person  ;  and 
every  such  person  so  convicted  shall  immediately  pay  into  the  hands  of  such 
justices  the  penalty  of  100/.,  or  in  default  thereof  the  said  justices  shall 
commit  such  person  to  any  gaol  or  prison,  there  to  remain  until  such 
penalty  be  paid. 

high 


RiO  CASi:S  iM  MICHAELMAS  TERM 

1888.        high  seas.     They  had  no  right  to  atsume  that  tact,  when 
there  was  no  proof  of  it 

Is  the  Hitler 

oTNuKir. 

Lord  Tehterdeh  C  J.  The  ohjection  taken  to  the 
cfHiviction  is  twofold ;  that  the  prisoner  was  not  found 
on  board  a  vessel  on  the  high  seas ;  and  that  his  offence^ 
if  any,  waa  committed  within  the  jurisdiction  of  the 
justices  of  StfffvUe  or  Ipewich,  and  not  those  of  Haitnch. 
It  has  been  said,  that  supposing  the  ressel  to  have  be«i 
<Ki  the  high  seas,  Uiis  man  might  have  come  on  board 
her  after  she  had  left  the  high  seas.  If  that  were  the 
foct,  it  was  matter  of  defence  to  the  information,  because 
in  that  case  tha  allegation  of  the  prisoner  having  been 
found  on  the  high  seas  would  not  have  been  made  out 
in  proof.  We  cannot,  therefore,  assume  that  to  have 
been  the  fiwt  It  is  said,  however,  that  if  in  truth 
it  shall  appear  that  the  offence  was  not  committed 
on  the  high  seas,  but  within  the  body  of  a  county, 
although  that  would  have  been  a  defence  to  the  in- 
formation, yet,  as  the  &ct  of  his  being  on  the  high 
seas  is  that  which  gives  jurisdiction  to  the  magistrates, 
we  ought  to  enquire  into  it,  notwithstanding  the  aver- 
ment in  the  information  that  he  was  found  upon  the 
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vessel  must  have  been  upon  the  sea;  and  if  the  man  1828. 
was  in  the  vessel  upon  the  sea,  he  was  guilty  of  the 
offence  charged  in  the  information*  As  to  the  other  of  Numv. 
point,  the  seventy-fourth  section  enacts,  ^^  that  if  any 
offence  shall  be  committed  upon  the  high  seas,  such 
offence  shall,  for  the  purposes  of  prosecution,  be  deemed 
and  taken  to  have  been  committed  at  the  place  on  land 
in  the  United  Kingdom,  into  which  the  person  com- 
mitting such  offence  shall  be  taken,  brought,  or  car- 
ried." Now  this  person  was  taken,  brought,  and 
carried  into  Harwich.  If,  therefore,  the  offence  was 
committed  upon  the  high  seas,  which,  for  the  reasons 
already  given,  I  think  it  clearly  was,  if  he  was  first 
taken  into  Harwich^  the  magistrates  of  that  place  had 
jurisdiction  to  try  him,  and  the  objection  which  has  been 
taken,  as  to  the  want  of  jurisdiction  in  the  convicting 
magistrates,  falls  to  the  ground.  Kite  and  Lani%  case 
is  entirely  different  from  the  present.  The  information 
in  that  case  alleged,  that  the  party  had  been  found  on 
board  a  boat  in  the  harbour  o(FMestotie^  not  that  he 
had  been  found  upon  the  high  seas,  or  that  any  offence 
had  been  committed  there. 

Bayley  J.  By  the  third  section  of  the  6  G.  4. 
c.  IDS.,  any  ship  discovered  to  have  been  at  sea  with 
tobacco  on  board,  under  the  circumstances  therein 
mentioned,  is  liable  to  forfeiture ;  and  by  section  80. 
^^  any  person  found  on  board  such  ship  is  liable  to  be 
convicted."  But  it  is  contended,  that  this  person  was  not 
found  to  have  been  on  board  this  ship  on  the  high  seas, 
but  that  he  was  upon  the  water  within  the  limits  of  the 
county  of  Stiffblky  or  the  borough  of  Ipswic/i ;  and  then 
it  is  said,  that  the  seventy-fourth  section  is  to  be  read  as 

if 
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if  the  magistrates  of  the  plnce  in  which  the  party  is 
arrested  and  taken  only  had  jurisdiction ;  but  the  words 
of  that  section  give  authority  to  those  magistrates 
within  whose  jurisdiction  the  party  shall  be  taken, 
brought,  or  carried.  Therefore,  if  he  was  taken  upon 
the  water  within  the  limils  of  a  particular  county,  and 
was  carried  in  the  vessel  to  any  other  place  not  within 
the  limits  of  that  county,  the  magistrates  of  that  place 
to  which  he  was  so  carried  had  jurisdiction  over  the 
subject.  In  Kite  and  Lane's  case  the  party  was  first 
carried  to  Folkestone,  and  afterwards  taken  from  Folke- 
stone to  Dover. 

LiTTLEnALU:  J.  In  order  to  constitute  nn  offence 
within  this  act  of  parliament  two  things  must  concur. 
First,  the  vessel  must  have  been  on  the  high  seas,  and 
next  the  party  must  have  been  on  board  the  vessel  on 
the  high  seas.  Now  in  this  case  both  these  things 
concur.  First,  it  appears  by  reasonable  evidence  that 
the  vessel  was  found  within  the  limits  mentioned  in  the 
act  of  parliament,  having  tobacco  on  board,  and  that 
Nunn  was  on  board  the  vessel  while  she  was  in  that 
situation.    It  is  said  he  might  have  been  taken  on  board 
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to  try  it.     The  vessel  in  going  up  a  river  may  pass        1828. 
throu/rh    several  jurisdictions;   but   the  justices  of  the 

^  "^  ^  •'  In  the  Matter 

place  on   land  into  which  the  man  is  first  taken,  have      of  Nunm. 
jurisdiction  to  try  him.     That  place,  in  this  case,  was 
Harvoich. 

Parke  J.     I  also  think  that  the  magistrates  of  Har- 
mch  had  jurisdiction.     The  question  turns  on  the  con- 
struction of  the   seventy-fourth    section.      In  order  to 
give  the  magistrates  jurisdiction,  two  things  are  neces- 
sary.    First,  that  the  oiTence  shall  have  been  committed 
on  the  high  seas ;  and,  secondly,  that  the  convicting 
magistrates  shall  be  magistrates  of  the  place  on  land  to 
which    the    person   who  has  committed   the  offence  is 
carried.     First,   there  was  abundant  evidence  for  the 
magistrates  to  find,   that  the  defendant  was  on  board 
the  vessel  on   the  liigh  seas.     Secondly,  though  it  may 
happen  that  in  the  course  of  taking  the  vessel  from  the 
place  where  the  man  was  arrested  (and  the  place  where 
he  was  arrested  is  immaterial)  he  may  have  passed  over 
a  portion  of  land  covered  with  water,  which  was  within 
another  jurisdiction,  there  is  no   doubt  that   Hmuoich 
was  the  first  place  on  land  to  which  he  was  taken,  and 
that  the  magistrates  who  committed  him  were  magis- 
trates having  jurisdiction  at  that  place.     That  being  so, 
they  had  jurisdiction  over  the  offence.     This  rule  must, 

therefore,  be  discharged. 

Rule  discharged. 


xV 
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Pitt  against  New. 

Ad  afBdarit  of  A  RULE  iiisL  had  beea  obtained  for  discharging  the 
piid  rur  the  uw  defendant   out  of  the  custody   of   the   sheriff  of 

tiwi^r^Dt  Gloucesier  upon  &ling  common  bail,  opon  the  ground 
tt^^fto^uto  *^^^  ^  affidavit  of  debt  was  defective.  It  sUted  that 
ib^  It  w«.  pjid  jj^„  jyij^  ^^  iudebted  to  deponent  Pitt  in  the  sum  of 
n  bu  requot.  *^ 

64002.  for  moDey  paid,  laid  out,  and  expended  by  de- 
ponent to  and  for  the  use  and  benefit  of  John  New  s  but 
it  did  not  all^e  it  to  have  been  paid  at  the  request  of 

Campbelt  now  shewed  cause.  In  Dumford  v.  Me^ 
liter  (a),  it  was  undoubtedly  decided,  that  an  affidavit  of 
debt  for  money  lent,  and  for  goods  sold  and  delivered, 
and  for  work  end  labour,  is  irre^lar,  if  it  omit  to  state 
"at  the  instance  and  request  of  defendant,"  although 
it  state  that  it  was  "  to  and  for  his  use  and  on  hn 
behalf;"  but  in  Bliss  y.  Atkins  {b),  Ej/t-e  v.  Htiltm  (e), 
and  Serty  v.  Fernanda  (d),  the  Court  of  Common  Pleas 


Nbw. 
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having  paid  money  to  the  sse  of  another,   does  not        1828. 
(anless  it  has  been  paid  at  the  request  of  that  other)         ^ 

Pitt 

give  him  any  cause  of  action  against  that  other,  because  a^msi 
a  man  cannot,  of  his  own  will,  pay  another  man's  debt, 
and  thereby  convert  himself  into  a  creditor.  It  is  per- 
fectly consistent,  therefore,  with  the  facts  stated  in  the 
affidavit,  that  the  plaintiff  may  not  be  entitled  to  recover. 
The  affidavit,  consequently,  is  insufficient,  and  this  rule 
must  be  made  absolute. 

Rule  absolute. 


The  King  against  The  Inhabitants  of  Lew  (a). 

TTPON  af^eal  against    an  order  of   two  justices.  An  assistant 

whereby  JV,  PurbricJtj  his  wife  and  children,  were  dw^and  ap- 
removed  from  the  township  of  Charlbury^  in  the  county  SJ*e°s^JJ^^*' 
of  Oxford^  to  the  hamlet  of  X^tt?  in  the  same  county,  the  ^^  ^-  '•  M^*» 
cessions  confirmed  the  order,  subject  to  the  opinion  of  ^*^i  ©^  ^o'-t 

"  will  gain  a  set- 

this  Court  on  the  following  case :  tlement  by 

serving  such 

W.  Purbriclc^  the  pauper,  being  settled  in  the  hamlet  office  for  a 

year* 

of  Lewy  was,  on  the  16th  day  of  October  1826,  duly      But  the  ap. 
elected  by  the  inhabitants  of  the  township  of  Charlbufy,  writing!  under 
in  vestry  assembled,  to  be  an  assistant  overseer  of  the  ^^  of1he"us- 
poor  of  the  said  township,  in  pursuance  of  the  statute  **^»  ^°  V^  •" 
59G.  S.  c.  12.  5.7.      The  vestry  determined   that  the  annual  salary 

annexed  to  it, 

pauper  should  perform  the  duties  and  receive  the  salary  requires  a 

stamp  of  2(* 

mentioned  in  the  warrant  of  appointment  hereinafter  set 

(a)  The  Judges  of  this  Court  sat,  as  on  former  occasions,  from  Mon- 
day the  8th  day  of  December  to  Saturday  the  20th  day  of  December  inclu- 
siTe;  and  from  Tuesday  the  13th  day  of  January  to  Thursday  the  22d 
day  of  January  incluslTe.  During  that  period  this  and  the  following 
cases  were  ai^ued  and  determined. 

forth. 
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1828.        forth.      On  the  18th  of  the  same  month  he  was  ap- 

pointed  such  assistant  overseer  by  the  following  warrant 

againti  Under  the  hands  and  seals  of  two  justices :  "  The  town- 
"wu"^'"  ship  of  Charlbwy,  in  the  county  of  Oxfhrd,  to  wit 
"Whereas  the  inhabitants  of  the  township  of  Ckarlbioy, 
in  the  county  of  Oxford,  in  vestry  assembled  in  the 
said  township  on  the  17th  day  of  October  1826,  did 
nominate  and  elect  W.  Purbrick,  of  the  township  afore- 
said, to  be  an  assistant  overseer  of  the  poor  of  the  said 
township,  and  did  Gx  the  yearly  sum  of  10^  as  and  for 
the  yearly  salary  of  the  said  W,  Purbrick,  for  the  exe- 
cution of  his  said  office.  Now  we,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  township,  and 
in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, do  hereby  appoint  the  said  W.  Purbrick  to  be  an 
assistant  overseer  of  the  poor  of  the  said  township,  and 
we  do  hereby  authorise  and  empower  him  to  execute 
and  perform  the  said  duties,  and  to  receive  the  said 
salary  so  as  aforesaid  fixed  by  the  said  inhabitants  ia 
their  said  vestry."  This  warrant  of  appointment  was  not 
stamped.  The  pauper  duly  performed  the  duties  of 
assistant  overseer  by  virtue  of  the  aforesaid  appoint- 
ment, for  one  whole  year  from  the  date  thereof,  and 
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such  an  oflSce^  whether  the  warrant  of  appointment, 
being  in  writing,  required  a  stamp. 

Cooper  in  support  of  the  order  of  sessions.  The 
statute  S  &  4  fF.  4-  Af.  c.  11.  5.  6.  enacts,  "  That  any 
person  who  shall  for  himself,  or  on  his  own  account, 
execute  any  public  annual  office  or  charge  during  one 
whole  year,  shall  gain  a  settlement."  An  assistant 
overseer  does  not  execute  a  public  annual  office  or 
charge  within  the  meaning  of  that  statute.  First, 
strictly  speaking,  he  does  not  execute  any  office  at  all. 
An  office  must  be  derived  mediately  or  immediately 
from  the  crown,  or  be  created  by. act  of  parliament. 
The  statute  59  G.  S.  c.  12.  s.  7-  only  enables  the  inhabit- 
ants to  elect  an  assistant  overseer  if  they  think  fit.  The 
party  so  elected  does  not  derive  his  employment  from 
the  act  of  parliament,  but  from  the  parishioners. 
{Parke  J.  It  is  called  an  office  in  the  statute  59  G.  3. 
c.  12.  5.  7*]  Secondly,  it  is  not  an  annual  office,  for  the 
appointment  may  be  revoked  at  any  time  within  the 
year.  Thirdly,  the  st(itute  ^  ii  ^  W.  Sf  M.  c.ll.  s.e. 
contemplates  then  existing,  and  not  subsequently  created 
offices.  Fourthly,  the  office  must  be  executed  for  him- 
self, and  on  his  own  account.  Here  he  was  a  mere 
deputy  of  the  overseer.  In  Bennett  v.  Edwards  {a) 
Holroyd  J.  says,  "  He  may  be  appointed  generally  to 
do  all  the  duties  as  a  deputy**  Secondly,  the  appoint- 
ment is  bad,  because  it  does  not  specify  the  duties  to  be 
performed,  as  required  by  the  59  G.  3.  c,  12.  5.  7. 
It  is  also  bad  for  want  of  a  stamp.  By  the  statute 
56  G.  3.  c.  1 84.  sched.  tit.  Grants  any  grant  or  appoint* 
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1828.       ment  by  his  Majesty,  his  tieirs  or  successors,  or  by  any 

"■        other  person  or  persons,  of  or  to  any  o£&ce  or  employ- 

ogaBui       ment  by  letters  patent,  deed,  or  other  wnting,  where 

■nuof       the  salary,  fees,   or  emolnments   appertaining  thereto 

***        shall  not  amount  to  SO/,  per  annum,  requires  a  stamp  trf 

2/,    Here  the  appointment  was  made  by  the  mag^tnttes 

in  writing,  and  the  emolument  was  less  than  50/.  per 

annum,  it  therefore  required  a  stamp. 

Taunton  and  Chilton,  contrd,  [were  desired  by  the 
Court  to  confine  their  argument  to  the  question  whe- 
ther the  appointment  required  a  stamp.]  The  sta- 
tute 55  G.S.  c.  184.  5c^c/.  tit.  Gran/,  was  evidently  in- 
tended to  apply  to  patent  and  corporate  offices  and 
others  ejusdem  generis,  and  not  to  parochial  offices.  At 
the  time  when  that  statute  passed,  the  office  of  assistant 
overseer  did  not  exist.  Besides,  it  is  derived  from  the 
parishioners,  though  the  appointment  is  required  to  be 
sanctioned  by  two  magistrates,  and  therefore  is  not  an 
appointment  within  the  meaning  of  the  act  of  parliament. 

Batlev  J.  I  have  no  doubt  that  the  pauper  held  a 
public  office  or  charge  within  the  meaning  of  the  statute 
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year  in  his  office,  defeasible  on  a  particular  event;  as  in        1828. 
the  case  of  a  lease  for  a  year,   determinable  by  notice        •"^"" 

The  Kino 

within  the  year.  In  that  case  the  lessee  is  in  of  the  againsi 
estate  for  the  year,  though  it  may  be  determined  by  ante  of 
notice.  Rex  v.  Herstnumceaitx  {a).  The  office  held  by 
the  pauper  was  held  by  him  in  his  own  right,  and  not 
as  the  deputy  of  the  principal  overseer.  The  office  of 
assistant  overseer  is  separate  and  distinct  from  that  of 
principal  overseer.  The  great  difficulty  in  this  case 
arises  from  the  want  of  a  stamp.  The  statute  55  G.  3. 
c.  Id^.  sched.  tit.  Grants  requires  that  any  grant  or 
appointment  made  by  any  person  or  persons  of  or  to 
any  office  or  employment,  by  writing,  where  the  salary, 
fees,  or  emoluments  appertaining  thereto  shall  not 
amount  to  50/.  per  annum  shall  have  a  stamp  of  2/. 
If  I  were  at  liberty  to  conjecture,  I  should  say  that  the 
legislature  did  not  contemplate  an  appointment  of  this 
description ;  but  I  am  bound  to  give  effect  to  the  words 
used  in  this  act  of  parliament  The  statute  59  G.  3. 
c.  12.  5.  7.  authorizes  the  inhabitants  of  any  parish  in 
vestry  assembled  to  nominate  and  elect  any  discreet 
person  to  be  assistant  overseer  of  the  poor,  and  to 
determine  and  specify  the  duties  to  be  by  him  exe- 
cuted, and  to  fix  such  yearly  salary  for  the  execution  of 
the  said  office  as  shall  by  such  inhabitants  in  vestry  be 
thought  fit;  ajid  then  it  authorizes  any  two  justices  by 
warrant  to  appoint  any  person  so  elected,  and  declares 
that  every  person  so  appointed  shall  continue  to  be  an 
assistant  overseer  until  he  shall  resign  such  office,  or  until 
his  appointment  shall  be  revoked.  The  assistant  overseer 
is  required  to  be  appointed  by  two  justices  by  their 

(a)  6P.  4C.550. 
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I828.  warrant  in  writing.  Here  the  pauper  was  appointed  by 
a  warrant  in  writing.  It  is  an  appointment  in  writinff 
to  an  office  or  employment  where  the  yearly  salary  does 
not  amount  to  501.  It,  therefore,  is  within  the  very 
words  of  the  act,  and  required  a  stamp. 

LiTTLEDALE  J.  I  think  this  appointment  required  a 
stamp,  I  cannot  get  over  the  words  of  the  act  of  parlia- 
ment. There  are  general  exemptions  at  the  end  of 
that  part  of  tlie  schedule  of  the  stamp  act  which  relates 
to  appointments  to  offices,  but  this  is  not  within  them. 
I  have  no  doubt  on  the  other  point.  This  is  called  an 
office  in  the  act  of  parliament.  It  Is  from  the  nature  of 
the  thing  an  office.  If  an  overseer  be  an  officer,  an 
assistant  overseer  is  equally  so.  It  is  also  an  annual 
office ;  for  there  is  an  annual  salary.  And  although  be 
may  be  removed  within  the  year,  still  he  is  appointed 
to  the  office  for  the  year. 

F&RKE  J.  concurred. 

Order  of  sessions  confirmed. 
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John  GyleSy  the  pauper's  husband,  occupied  part  of  a 
house  in  Warwick-lane^  in  the  parish  of  Christ  Church, 
of  the  yearly  value  of  20/.,  for  several  months  in  the 
year  1821,  and,  during  that  time,  he  was  rated  to,  and 
paid  two  quarters'  watch-rates  for  the  ward  of  Farring- 
don  Within^  in  which  ward  the  said  house  is  situated. 
The  city  of  London  is  divided  into  twenty-six  wards, 
and  the  wards  into  precincts.  The  ward  of  Fairingdon 
Within  contains  seventeen  precincts,  and  the  house,  in 
respect  of  which  the  watch-rates  were  paid  by  J.  Gyles, 
is,  with  regard  to  ward-matters,  in  Saint  Ewin*Sj  and  not 
in  Christ  Church  precinct  The  watch-rate  is  made  by 
the  alderman  and  common-councilmen  of  each  ward, 
under  the  authority  of  the  statute  10  G.  2.  c.  22.  ^.2., 
which  enacts,  "  for  the  better  raising  and  levying  of 
monies  for  paying  the  wages  of  the  watchmen  and 
beadles,  and  other  charges  incident  thereto;  that  the 
mayor,  aldermen,  and  commons  of  the  said  city  of 
London,  in  common  council  assembled,  every  year, 
shall  then  and  there  determine  and  direct  what  sum 
and  sums  of  money  shall  be  raised  and  levied  upon  each 
respective  ward  for  answering  the  purposes  aforesaid ; 
and  for  raising  the  said  several  sums  of  money,  direct 
the  alderman,  deputy,  and  common-councilmen  of  each 
and  every  of  the  respective  wards  in  the  said  city  of 
London,  and  liberties  thereof,  to  make  an  equal  rate  and 
assessment  upon  all  and  every  the  person  and  persons 
who  do  or  shall  inhabit,  hold,  occupy,  or  enjoy  any  land, 
house,  shop,  warehouse,  or  other  tenement  within  their 
respective  wards,  (regard  being  had,  in  making  the  said 
rates,  to  the  abilities  of,  and  likewise  to  the  rent  paid  by 
the  said  several  inhabitants  and  occupiers  so  to  be  rated 
and  assessed;)  and  the  alderman,  deputy,  and  common- 
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1828.  councilmen  of  each  ward  of  the  said  city  are  hereby 
~  authorized  and  required  to  make  such  rate  and  ass6S»- 
o^inii  ment  for  their  respective  wards,  in  such  manner  and 
■Dti  of  form  as  shall  be  so  directed  by  the  suid  court  of  com> 
Chukch,  mon-council,  which  siud  rates  or  assessments  shall  be 
collected  quarterly  from  the  several  inhabitants  or  oc- 
cupiers in  each  of  the  said  several  wards,  by  the  several 
constables  for  the  time  being  of  the  several  precincts, 
or  by  the  beadles  in  each  of  the  said  respective  wards, 
as  the  alderman,  deputy,  and  com  mon-council  men  of 
each  ward  shall  direct  and  appoint;  and  in  case  of  non- 
payment, the  lord  mayor,  or  the  alderman  of  the  ward 
wherein  the  premises  are  situate,  may  grant  a  warrant 
to  the  collector  to  levy  the  same."  The  form  of  the 
watch-rates  in  question  (varying  the  time  for  which  each 
was  respectively  made,)  is  as  follows:  "  London.  — K 
rate  and  assessment  made  upon  the  several  persons  who 
inhabit,  hold,  occupy,  and  enjoy  any  land,  house,  ware- 
house, or  other  tenement  within  the  ward  of  Farriagdon 
Within  (the  precincts  of  Blackfiiars  ond  Monhneli  ex- 
cepted,) for  raising  money  to  pay  the  watchmen  end 
beadles  appointed  for  the  said  ward,  and  other  chaises, 
incident  thereto,  (except  the  watchmen  of  the  aforesaid 
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Adolphus  in  support  of  the  order  of  sessions.  The 
pauper  gained  a  settlement  by  payment  of  the  watch- 
rate,  by  virtue  of  the  statute  3  W.S.  c.  11.  s*6.  The 
watch-rate  undoubtedly  is  not  a  parochial  rate ;  but  Ilex 
V.  Bramley  (a)  shews,  that  payment  of  a  tax,  which  is  not 
a  parochial  tax,  confers  a  settlement.  There  the  pauper 
was  held  to  have  gained  a  settlement  by  the  payment  of 
land-tax. 
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BoUandj  contra,  was  stopped  by  tlie  Court. 

Bayley  J.  The  land-tax  was  holden  to  be  within 
the  act  from  the  notice  of  inhabitancy  that  arises  by  the 
party's  having  been  assessed,  and  paid  it.  Payment 
towards  a  county  bridge  gives  no  settlement,  because  the 
person  pays  as  an  inhabitant  of  the  county,  and  not  of 
the  parish  (£).  This  watch-rate  is  not  a  parochial  tax, 
nor  is  it  collected  by  any  officer  belonging  to  the  parish. 
The  parish  had  not  notice  that  the  party  who  paid  the 
watch-rate  was  an  inhabitant  of  the  parish.  No  settle- 
ment, therefore,  was  gained,  and  the  order  of  sessions 
must  be  quashed. 

Order  of  sessions  quashed* 


(a)  Burr,  S,  C.  75. 


(6)  2  Kol,  P,L,  123.  cidng  Cases  of  Sett.  1. 
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The  Kino  against  The  Inhabitants  of  the  Parish 
of  St.  Andrew  the  Great,  in  the  Town  and 
County  of  Cambridge. 
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TTPON  appeal  against  an  order  of  two  justices, 
whereby  Maty  Ann  Farranf,  single  woman,  was 
removed  from  the  purish  of  Ely,  St.  Maty,  in  the  Isle  of 
Ely,  to  the  pariiih  of  Si.  Andrew  the  Great,  in  the  town 
and  county  of  Cambridge,  the  seastoDS  conGrroed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case :  — 

It  was  proved  that  the  pauper  was  hired  to  a  Mrs> 
Ftirbank  as  nursery-maid,  in  the  parish  of  St.  Andrea) 
the  Great,  in  Cambridge,  and  lived  there  for  five  months; 
that  she  then  went  to  Miss  Henley,  a  straw  bonnet* 
maker  in  the  same  parish,  and  asked  her  if  she  could 
give  her  work  in  her  business,  which  she  said  she  would 
for  H  fortnight  or  three  weeks;  that  she  did  give  her 
work  for  that  time,  two  shillings  a  week,  and  her  board, 
and  that  during  this  period  the  pauper  lodged  at  her 
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clothes  behind  her ;  that  she  asked  Miss  Henla/s  leave 
to  go,  who  gave  her  some  pocket-money ;  that  she  stayed 
with  her  mother  three  weeks,  and  returned  without  any 
order  from  Miss  Henley ;  that  she  went  a  second  time 
to  see  her  mother,  had  leave  for  one  week,  but  stayed 
three,  ftnd,  finally,  left  Miss  Henley  three  weeks  after 
her  return.  She  staid  altogether  about  fifteen  months,  did 
the  household  work,  and  after  having  done  that,  she  went 
to  the  straw-bonnet  work.  During  the  time  the  pauper 
remained  in  the  house.  Miss  Henley  had  no  other  servant. 
If  the  Court  of  King's  Bench  shall  be  of  opinion  that  a 
settlement  by  hiring  and  service  was  gained  in  the  parish 
of  St.  Andrew  the  Great  under  the  above  circumstances, 
the  order  of  sessions  is  to  be  confirmed.  If  the  Court  of 
King's  Bench  shall  be  of  a  contrary  opinion,  then  both 
orders  are  to  be  quashed. 
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Biggs  Andrews,  in  support  of  the  order  of  sessions. 
The  question  raised  by  the  evidence  in  this  case  was. 
Whether  there  was  a  contract  of  hiring  for  a  year? 
That   was   entirely   a   question  of  fact,    and   the   de- 
cision of  it  belonged  to  the  justices  at  sessions.     They, 
by   confirming   the   order   of    removal,   have   decided 
that  there  was  a  contract  for  a  year,  and  there  was 
sufficient  evidence  to  warrant  them  in  coming  to  that 
conclusion.     It  is  clear  that  a  general  indefinite  hiring 
is  a  hiring  for  a  year,  unless  there  be  something  to  raise 
a  presumption  to  the  contrary,  Rea:  v.  Stockbridge  {a) 
and  if  a  person  be  hired  for  less  than  a  year,  and  serve 
for  three  years,  a  contract  for  a  year  may  be  inferred.     In 
the  case  of  Rex  v.  Chrises  Parish^  York  (6),  and  in  Bex  v. 


(a)  JBuM  S,  C.  759. 


(6)  SB.^C,  469. 
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Trffwbridge  there  cited,  the  paupers  were  hired  so  long 
only  a&  they  chose  to  stop,  and  the  same  observatioa 
applies  to  The  King  v.  Great  Bamden  (a). 

Flanagan  and  Kelly  contrS.  A  contract  for  a  year's 
service  ought  not  to  have  been  inferred  by  the  sessions 
from  the  facts  stated.  Undoubtedly,  if  a  general  hiring 
only  had  been  stated,  that  would  have  been  a  hiring  for 
a  year.  But  all  the  facts  stated  must  be  tat«n  together. 
Here  it  appears  that  the  pauper  -was  hired  in  the  first 
instance  for  a  fortnigfat  or  three  weeks,  and  that  during 
that  time  she  lodged  at  her  uncle's  in  another  parish ; 
that  she  then  went  into  Miss  Hcnle^/s  house,  who  told 
her  that  she  ini^t  sleep  there,  and  that  when  she  wanted 
clothes  she  would  find  them  for  her;  and  that  very 
shortly  after  coming  into  the  house  to  sleep.  Miss 
Henley  told  her  she  might  provide  another  place  for 
herself  elsewhere.  The  fair  inference  from  these  facu 
isi  that  the  weekly  hiring  originally  bargained  for  con- 
tinned,  and  that  the  pauper  being  afterwards  lodged  in 
her  mistress's  house  was  to  receive  clothes  instead  of 
wages. 
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which  she  served  under  that  contract  she  lodged  at  her 
uncle's  house,  and  received  weekly  wages.  After  that 
she  was  told  by  Miss  Henley  tliat  she  might  sleep  in 
her  house,  and  that  when  she  wanted  clothes,  she,  Miss 
Herdey^  would  find  them  for  her.  From  this  it  may 
therefore  be  inferred,  that  both  parties  at  that  time  con- 
templated that  there  should  be  a  continuation  of  the 
service  beyond  the  period  required  by  a  weekly  hiring, 
until  at  least  the  pauper  had  earned  the  value  of  her 
clothes.  The  justices  may  have  thought  that  that  was 
an  indefinite  hiring,  and  if  so,  that  it  was  a  hiring  for  a 
year.  It  is  true  that  Miss  Henley  afterwards  told  her 
that  she  might  provide  a  place  for  herself  elsewhere 
when  she  could.  But  if  there  was  once  a  contract  for  a 
year,  that  could  not  be  varied  without  the  consent  of 
both  parties.  Afterwards,  from  time  to  time,  she  had 
leave  to  go  home,  but  there  was  no  dissolution  of  the 
contract.  Upon  the  ground,  therefore,  that  if  there  be 
premises  to  warrant  the  sessions  in  the  conclusion  to 
which  they  have  come,  it  is  not  for  this  Court  to  say 
that  they  have  come  to  a  wrong  conclusion  upon  a 
question  of  fact,  we  think  that  their  decision  in  this 
case  ought  not  to  be  disturbed. 


1828. 

The  KiN« 

againat 

Tbelnhabit- 

antsof 

'  St.  Andkiw 

the  Gbsat* 

CAMBaiDa& 


LiTTLEDALE  J.  It  was  for  the  justices  at  sessions  to 
decide  the^question,  whether  there  was  a  contract  of 
hiring  for  a  year.  There  were  premises  from  which 
they  might  draw  the  conclusion  that  there  was  such  a 
contract.  From  the  same  premises  I,  perhaps,  should 
have  drawn  a  different  conclusion;  but  the  justices 
having  decided  the  fact,  I  am  of  opinion  we  ought  not 
to  disturb  their  decision. 


Parke 


hm  KiKs 

TlwInhiJiit. 
dM  Obmat, 
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1828.  Parke  J.     It  is  not  necessary  to  say  what  my  decision 

would  have  been  upon  the  evidence  stated  in  this  case. 
The  question  whether  there  was  a  contract  of  hiring  for 
a  year,  was  entirely  a  question  of  fact  which  it  was  for 
the  justices  at  sessions  to  decide.  They  have  decided 
it.  There  were  premises  to  warrant  the  conclusion  to 
which  they  have  come,  and  their  decision  ought  not  to 
be  disturbed. 

Order  of  sessions  con&rmed.  [a) 
(n]  See  tbe  Ihres  followiog  cues. 


The  King  against  The  Inhabitants  of  Rosliston 
in  the  County  of  Derbt. 


Vb«M  tl 


J  T  PON   appeal    against  an   order    of   two   justices, 
b»Te  whereby   R.    Taylor,    his   wife,    and    one    infant 

CMC lUted,  tlut  daughter  not  then  christened,  were  removed  from  die 
gncnl  hirinir,  parish  of  St.  Michael,  in  tlie  city  and  county  of  the  city 
Ml  feiurb"'  °^  Lichfield,  to  the  parish  of  Rodislon,  in  the  county  of 
Derby,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case ;  — 

Richard  Taylor,  ihc  pauper,  on  the  6th  of  Fehm 


ItMir  deduoD, 
irttact«>ppear 


RosLinoiu . 
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after  the  horses,  cows,  and  sheep,  and  attended  to  the        1828. 

general  business  of  the  farm.     Slater  gave  the  pauper 

his  board,  some  clothing,  and  also  some  money  at  dif-       agahui 

The  Inhabit- 

ferent  timies,  and  the  pauper  continued  in  such  service  ants  of 
in  Si,  Chad^s  parish  for  thirteen  mouths,  and  then  ran 
away,  because  Slater  beat  him.  Slater  never  sent  after 
the  pauper,  nor  did  the  pauper  ever  offer  to  return  to 
Slater's  service ;  but  a  few  days  after  he  had  run  away, 
he  went  to  Slater's  for  his  hat,  which  Slater  refused  to 
give  him.  The  pauper,  on  his  cross-examination  by  the 
respondent's  counsel,  stated,  that  at  the  time  of  hiring 
Slater  did  not  say  that  he  (the  pauper)  might  go  away 
when  he  pleased,  or  that  Slater  might  turn  him  away 
when  he  pleased.  The  court  of  quarter  sessions  were 
of  opinion  that  there  was  no  general  hiring  in  the  parish 
of  St.  Chadj  otherwise  Stonse. 

Shutt  in  support  of  the  order  of  sessions.  It  was  a 
question  of  fact  for  the  justices  at  sessions  to  decide, 
whether  or  not  there  was  a  contract  of  hiring  for  a 
year.  They  have  found  that  there  was  no  general 
hiring,  and  there  were  premises  'to  warrant  them  in 
coming  to  that  conclusion. 

Whately  contra.  There  was  a  general  hiring  in  this 
case,  no  particular  period  having  been  mentioned  for  the 
continuance  of  the  service.  Here  the  master  told  the  pau- 
per's mother,  that,  let  him  stop  what  time  he  would,  he^ 
the  master,  would  give  him  satisfaction,  if  not  in  money, 
in  clothes.  He  used  an  expression,  therefore,  which 
referred  tp  an  indefinite  service.  That,  consequentlyi 
was  a  general  hiring.     He  cited  Rex  v.  Wincaunton  {a\ 

(a)  Burr.  S.  C.  299.     1  NoU  P.  X.  367. 

Rex 
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were  premises  to  warrant  them  in  coming  to  that  con- 
clusion ;  and  consequently  we  ought  not  to  disturb  their 
decision. 

LiTTLEDALE  J.  I  think  there  were  sufficient  premises 
to  warrant  the  justices  in  deciding  that  there  was  no 
general  hiring  in  this  case.  I  probably  should  have 
drawn  a  different  conclusion  from  the  facts  stated,  but 
it  was  a  question  of  fact  to  be  decided  by  the  sessions, 
and  their  decision  ought  not  to  be  disturbed. 


1828. 

TheKiiro 
agaitut 

TheliOiabit- 
antoof 

.  JEUMLugrox* 


Parke  J.  concurred. 


Order  of  sessions  confirmed. 


The  King  against  The  Inhabitants  of 

Edwinstowe. 


TTPON  an  appeal  against  an  order  of  two  justices, 
whereby  Sarah  Dewick  and  her  two  children  were 
removed  from  the  parish  of  Mansfieldj  in  the  county  of 
Nottingham^  to  the  parish  of  Edwinstowe^  in  the  same 
county,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case:  — 

The  pauper,  at  that  time  resident  in  Mansfield^  ap- 
plied for  relief  to  Mr.  Bidlivanty  the  overseer  of  the 
appellant  parish,  at  a  public-house  in  Mansfield,  a  dis- 
tance of  seven  miles  from  Edwinstaaoey  on  a  market  day; 
he  gave  her  three  shillings  as  relief^  and  said  if  she 
wanted  further  relief  she  must  apply  to  him  again  at 
Edwinstcwcj  and  he  would  give  it  her.  A  fortnight 
after  the  pauper  went  for  relief  to  Edwinstowe^  when 

she 


Relief  gWen  to 
a  pauper  while 
he  is  reading 
out  of  the  re- 
lieving  parish, 
is  prima  facie 
evidence  of  a 
settlement  in 
that  parish ; 
and  evidence 
of  one  instance 
in  which  relief 
was  so  given 
was  held  to  bo 
sufficient  to 
warrant  a  find- 
ing by  the  ses- 
sions that  th« 
pauper  was 
settled  in  tbe 
relieving  parish, 
although  upon 
a  second  appli- 
cation relief 
had  been  re- 
fiued. 
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1SS8.  she  saw  Mr.  Btdlioant  and  Mr.  Si^ees,  Uu  other  overBevi^ 
They  then  refused  to  give  her  relief,  Baying,  she  mivt 
throw  herself  upon  the  parish  of  Meaisfield. 


TbeKixa 
Hm  Inhabiu 


^.ii.C/arite  in  support  of  the  order  of  sessions.  Relief 
^ven  to  a  pauper  out  of  the  relieving  parbh,  is  primft 
&cie  evidence  that  the  pauper  at  that  time  is  settlied 
there.  The  relief  given  in  this  case  was  some  evidenoe 
of  an  admission  by  the  parish  officers  of  Edwirutatce, 
that  the  pauper  was  so  settled,  and  the  presumption 
arising  from  that  evidence  was  not  rebutted.  There 
were  premises  to  warrant  the  conclusion  drawn  by  the 
sessions,  that  the  pauper  was  settled  in  Edmnslame. 
It  was  a  question  for  the  sessions,  and  they  have 
decided  it. 


Fiflies  Clinton  contra.  .  The  sessions  have  drawn  a 
wrong  conclusion  from  the  evidence.  The  giving  of 
relief  amounts  to  no  more  than  shewing  the  opnim 
of  the  parish,  that  the  pauper  was  settled  tber^  Btx 
T.  The  Inhabitatas  qf  Maidstone  {a).  But  here  it  appears 
that  the  relief  was  given  by  the  parish  (^oer  when  be 
was  away  from  home,  and  had  no  opportunitj  of  aa> 


IN-  THE  Ninth  Year  om  GEORGE  IV.  67S 

(be  justices  at  sessions  have  come,  we  are  bound  to        1828; 
reverse  their  decision.     I  do  not  say  that,  from  the  facts  " 

^  The  KiKo 

stated  in  the  case,  I  should  have  drawn  the  same  con-        agamsi 

The  Inhabit- 

elusion  which  the  justices  have  done.  But  it  was  a  ques-  anu  of 
tion  of  fact ;  and  it  was  for  them  to  draw  their  conclusion 
from  the  evidence.  Before  we  reverse  their  decision, 
we  must  see  clearly  that  they  were  wrong.  It  is  not 
sufficient  that  the  evidence  in  support  of  their  conclusion 
is  slight  The  question  is.  Whether  there  was  any 
evidence  to  warrant  the  justices  in  coming  to  the  con- 
clusion ?  It  appears  that  at  the  time  when  the  relief 
was  given,  the  parish-officer  was  at  a  distance  from 
home.  It  is  possible,  however,  that  he  may  have  known 
that  the  pauper  was  settled  in  Edwinslaix>e.  If  he  did 
not  know  it,  he  might  have  said  to  the  pauper,  '^  I 
cannot  tell  whether  you  are  settled  in  the  parish  or  not, 
and  I  give  you  this  whether  you  are  settled  there  or 
not."  But  he  gave  the  relief  in  an  unqualified  manner, 
and  seems  to  have  acted  on  the  principle,  that  he  i:on- 
ceived  there  was  an  obligation  on  his  part  to  grant 
relief^  and  a  right  in  her  to  demand  it.  It  was  for  the 
sessions  to  draw  their  conclusion  from  these  facts. 
There  was  some  evidence  upon  which  they  might  exer- 
cise their  discretion ;  and  though  I  might,  perhaps, 
have  come  to  a  different  conclusion,  I  think  we  are  not 
at  liberty  to  reverse  their  decision. 

LiTTLEDALE  J.  I  concur  in  the  judgment  delivered 
by  my  Brother  Bayley^  entirely  on  the  ground  that 
there  were  some  premises  to  warrant  the  sessions  in 
coming  to  the  conclusion  to  which  they  have  come. 
The  evidence  was  undoubtedly  very  slight ;  but  it  was 

Vol.  VIII.  Xx  for 


IbaKiMS 
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(m  the  sessions  to  draw  th^r  conclusion  from  it,  sad 
having  done  so,  I  think  we  onght  not  to  disturb  tfaetr 
decision. 

Parke  J.  Upon  the  evidence  stated  in  this  CB»e,  I 
should  have  come  to  a  different  conclusion.  But  it  it 
for  the  sessions  and  not  for  us  to  draw  the  conclusion 
from  the  evidence  given,  and  they  having  done  so,  I 
think  their  decision  ought  not  to  be  dbiurbed. 

Order  of  sessions  coofinned. 


The  King  against  The  Inhabitants  of 
St.  Maetin,  in  Leicester. 


court  of  quarter     

•Hiuini  haie,  whereby  F.  Ward,  his  wife  and  children,  were  n- 

ftam  fact*  pTOT- 

cd  beror*  iiiem,  moved  from  the  parish  of  Great  Batetlen,  in  the  coun^ 

chuion,  ibM      of  Leicester,  to  the  parish  of  St.  Martin,  in  the  borougli 

Implied  hiring    °^  Leicester,  the  sessions  confirmed  the  order,  subject  to 

touVwrnlfo"    ^^^  opinion  of  this  Court,  on  the  fbllowiog  case: 
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the  other  lad  came,  but  was  not  engaged  by  Mr.  Neale^        1828. 

and  the  pauper  continued  in  the  service  (without  any 

thing  followincr  between  him  and  Neale)  for  a  period  of       agamn 

,  .  The  Inhabit- 

three  years  and  a  quarter,  at  the  end  of  which  time  the  ants  of 
pauper,  hearing  that  the  place  of  ostler  at  another  inn  i^ucisRa^ 
was  vacant,  went  and  engaged  it  without  consulting  his 
master,  and  removed  into  it  on  the  following  day ;  Neale 
telling  him,  that  if  it  was  his  mindto  go,  he  believed  he 
must.  The  court  of  quarter  sessions  found  that  there 
was  an  implied  hiring  for  a  year,  and  confirmed  the 
order. 


Jeremy  (and  Humphrey  was  with  him)  in  support  of 
the  order  of  sessions,  was  stopped  by  the  Court. 

Denman  and  Reader  contra.  The  facts  stated  in  this 
case  did  not  furnish  any  premises  from  which  the  jus- 
tices could  fairly  draw  the  conclusion  that  there  was  a 
contract  for  a  year's  service.  There  must  be  a  con- 
tract, Gregory  v.  Pitminster  {a).  Now,  there  was  no 
contract  whatever  in  the  first  instance.  The  pauper 
was  merely  told  that  he  might  stay  for  a  fortnight,  till 
the  other  person  (who  was  expected)  should  come. 
Assuming,  however,  that  the  sessions  might  thence 
infer  a  contract  for  that  time,  there  was  no  subsequent 
agreement  between  the  parties.  There  was,  conse- 
quently, no  obligation  on  the  pauper  to  continue  to 
serve  beyond  that  time.  He  might,  therefore,  have 
quitted  when  he  pleased.  Now,  an  express  contract  of 
hiring,  with  a  stipulation  that  it  may  be  determined  at 
pleasure  by  either  party,  is  not  a  hiring  for  a  year,  Rex 

{a)  2BoU.  18J. 

X  X  2  y.  Oirisfs 
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1658.        "•  Ckris^s  Parish,  Yori  (o),  ^«,  ir.  Tratxhridge  (6),  and 

Rex  V.  Great  Bcwden  (e).     Wbcre  there  is  do  contract, 

gg,^  no  birtng  cao  be  presumed  Scam  length  of  s^vU»w .  Six 
^"'^^^'^'-  V.  fVeykiU  (rf).  There  was  oo  general  hiring  in  this  case 
fc.  UiKiiH,  which  would  undoubtedly  be  a  hiring  for  a  jear.  The 
first  hiring  was  for  a  fortnight  only,  and  it  is  expre$»ly 
■found  that  the  pauper  afterwards  continued  without 
auy  thing  further  passing  between  him  and  his  .master. 
The  presuroptioDj  tliereforcj  of  any  hiring  for  a  year,  is 
repelled. 

Baylgy  J.  I  think  that  the  justices  were  warrantad 
io  coming  to  the  copcluwm  that  there  wajf  an;iB4iliicd 
hiring  for  a  year  in  the  parish  of  St.  Martin,  Zjeicaler. 
■  It  appears  that  the  pauper  applied  to  Neale,  and  asked 
him  if  he  wanted  a  servant.  If  NeiUt,  jvbp. agreed  to 
take  the  paoper  into  liis  service^  bad  said  oa  more  than 
that  he  should  have  his  board  aofl  lod^qg.and,  the 
yails,  that  would  have  been  a  case  in  whicji  the  lav 
would  imply  a  general  hiring.  But  the  master' aatigiis 
AS  a  reason  why  he  would  not  majce  a  contract  tp  hire 
the  pauper  fur  any  longer  period  than  a  forti^ght,  tW 
be  expected  another  lad  to  coqie  in  a  ibrtaighu.  i '  The 


IH  THB  Nnnk  Tear  ov  GEORGE  IV.  617 

period?  That  question  depended  on  the  understanding        1828* 

existing  in  the  minds  of  the  parties  at  the  time.     There 

can  l>e  no  doubt  that  both  parties  understood  that  the        agahui 

"^  The  Inhabit- 

relation  of  master  and  servant  was  created  for  a  fort-        ants  of 

night  in  the  first  instance.     If  the  justices  thought  that     Lkicutee.' 

the  master  refused  to  take  the  pauper  for  a  year,  only 

because  he  expected  another  person,  they  might,  as 

that  person  was  not  finally  hired,  taking  into  consi« 

deration  the  conversation  between  tlie  pauper  and  the 

master,  and  the  subsequent  service,  presume  that  there 

was  a  contract  for  a  year.     They  might  most  properly 

have  so  presumed,  if  the  master,  in  the  first  instance,  had 

hired  the  pauper  without  having  «aid  that  he  expected 

another  person  to  come  in  a  fortnight.     If  the  conver- 

'sation  between  the  master  and  the  pauper,  omitting  all 

mention  oFany  other  person  being  expected,  coupled  with 

the  subsequent  service,  would  have  been  sufficient  to  raise 

a  presumption  of  a  yearly  hiring,  the  justices  might  think 

'that  as  the  person  so  expected  was  not  finally  hired, 
both  parties  intended  the  relation  of  master  and  servant 
to  continue  for  that  period.  I  think,  therefore,  there 
were  some  premises  to  warrant  the  sessions  in  coming 
to  the  conclusion  that  there  was  a  hiring  for  a  year. 
The  case  of  Rfx  v.  Pendleton  {a)  is  in  point.  There  a 
pauper  served  a  master  under  unstamped  articles  of 
agreement,  to  work  with  him  for  three  years  at  certain 

'  rates  of  weekly  wages,  and  nnder  certain  covenants; 
after  which  he  continued  to  serve  his  master  for  four 
years  longer  without  coming  to  any  new  agreement.  It 
was  held,  that  the  sessions   might   thence  presume  a 

(a)  l5East,4i9, 

X  x  3  yearly 
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*        yearly  contract.     In  that  case  there  was  no  new  agree- 

Tbc  KiMfl      ment  between  the  parties,  and  the  Court  tnrerred  that 
TbelDhabli-    the  relation  of  master  and  servant  existed.     In  this  case, 
Bt!l^Km,    the  justices  at  sessions  were  the  proper  persons  to  judge 
Xiuccnu.     jn  ^[^|.  ^araj^r  t]jg  parties  continued  together  after 
the  master   had  refused  to   engage  the   other  person 
whom  he  expected.     They  have  exercised  their  judg- 
ment on  that  point,  and  I  think  their  decision  ought  not 
to  be  disturbed. 

LiTTLEDALE  J.  I  should  have  drawn  a  difiavnt 
conclusion  from  the  facts  stated.  But  it  was  a  question 
of  &ct  for  the  justices  to  decide  whether  there  was  a 
contract  for  a  year.  There  were  premises  to  warrant 
them  in  coming  to  that  conclusion,  and  upon  that 
ground  only  I  found  my  opinion  that  the  decisi<mof  the 
sessions  ought  not  to  be  disturbed. 

Paree  J.  concurred. 

Order  of  sessions  confirmed. 
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*  The  Kino  against  St.  Andrew  in  PershorE) 

Worcestershire. 

rjPON  an  appeal  against  an  order  of  two  justices^  A  hiring  at  eo 
whereby  W,  Horton'y  his  wife,  and  two  children,  "^nS?»      ' 
were  removed  from  the  parish  of  Si.  AndreWj  in  Pershore^  JJ2S^»7w«ni- 
in  the  county  of  Worcester^  to  the  parish  of  Moreton  in  ^"K*  "  *  '*^™'« 
Marshy  Gloucestershire^  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case:  — 

The  pauper,  W,  Hortouj  was  hired  to  one  Ficldhouse^ 
a  stage-coach  proprietor,  to  serve  him  as  horsekeeper, 
and  to  look  after  his  coach  horses  at  Moreton^  in  Marshy 
at  1/.  a  week.  The  terms  of  the  hiring  were  a  month's 
warning,  or  a  month's  wages.  There  was  no  further  men- 
tion of  the  time  during  which  the  pauper  should  serve. 
The  pauper  continued  to  serte  under  this  contract  at 
Moreton  in  Marsh  between  two  and  three  years.  The 
question  for  the  opinion  of  the  Court  was.  Whether  the 
pauper,  W.  Hortofij  gained  a  settlement  under  this 
hiring  and  service  in  Moreton  in  Marsh, 

Godson  in  support  of  the  order  of  sessions.  By  the 
contract,  weekly  wages  were  reserved.  That,  prima 
facie,  raises  a  presumption  that  the  service  was  to  con- 
tinue for  a  week  only.  It  is  true  that  there  was  a 
stipulation  for  a  month's  wages,  or  a  month's  warning* 
That,  at  most,  would  raise  a  presumption  of  a  monthly, 
not  a  yearly  hiring. 

X  X  4  Campbell f 
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ItM^  Cam^bdJ,  contra,  vas  stopped  by  the  Court. 

Hie  Kara 
offihM  Baylex  J.     I  think   that  the  sesaons  had  not  Ki.y 

FuuBou.     premises  to  warrant  the  conclaaioD  to  which  they  came 

in  this  case.     If  the  reservation  of  weekly  wages  be  the 

''■-  "'        only  circamstance  from  which  the  duration  of  the  on- 

•  S  tract  can  be  collected,  the  presumption  is,  that  it  is  to 

.  .-,  .,>.    •-  continue  for  a  week  only.     In  thb  case,  the  stipoUtion 

v!  -,  .i./>  ..for  a  month's  wages,  or  a  month's  warning,  rebuts  the 

..  ...1       'presDmption  of  a  weekly  hiring.     It  was  tbence  manifest 

that  it  was  intended  that  the  service  should  continue  for 

a  loilger  period  than  a  week.     It  then  became  a  hiriog 

unlimited  in  duration,  in  which  case  the  law  implies  a 

hiring  for  a  year. 

LiTTLEOALE  J.  The  stipulation  for  a  month's  wages, 
or  a  month's  warning,  shews  clearly  that  the  contract 
was  for  a  longer  period  than  a  week.  That  being  so, 
end  no  predse  Ume  for  its  duration  bdng  fixed,  it 
was  a  contract  for  an  indefinite  period;  or,  in  other 
words,  a  general  hiring  for  a  year.  I  think  that  in  Ais 
case,  there  were  not  premises  to  warrant  the  sessions  in 
dedding  that  there  was  not  a  yearly  hiriog. 
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1839. 


The  King  against  Williams. 

A/fANDAMUS  to  the  defendant,  as  official  and  com-  Toanumd^ 

missary  of  the  parish  oi  Homchurch  and  liberty  of  ""^  intoUi* 
Havering' att€'B(ADer,  in  the  county  of  Essexy  to  swear  ^^^,^^„ 
and  admit  into  the  office  of  churchwarden  James  Mea^  wcjtjng  tiwt  be 

had  been  dui  j 

kins.     The  mandamus  recited,  that  he  had  been  duly  ele«ed,«ie. 

turn  that  ^.  J9. 

nominated,  elected,  and  chosen  into  the  place  and  office  was  not  dulj 

electcdf  ii  soodu 

of  churchwarden  of  the  said  parish.  The  defendant 
having  returned,  that  Meakins  was  not  duly  elected  into 
the  place  and  office  of  churchwarden :  the  case  now 
came  on  for  argument  in  the  crown  paper. 


Brodrick.  The  return  is  insufficient.  The  com- 
missary had  no  right  to  exercise  any  judgment  on 
the  subject  He  was  a  ministerial  officer,  and  was 
bound  to  swear  in  the  churchwarden,  Rex  v.  Rice  (a), 
Rex  V.  Simpson  (£).  In  Rex  v.  White  (c),  to  a  man- 
damus to  swear  in  a  churchwarden,  a  return  that  he 

was  not  elected,  was  held  bad,  on  the  ground  that  the 
archdeacon  could  not  judge  of  the  election.     Rex  v. 

Harris  {d)  is  an  authority  to  the  same  effect.  These 
authorities  shew  that  a  return  denying  the  election  is 
bad.  Here  the  return  is  that  Meakins  was  not  duljf 
elected.  The  commissary,  therefore,  exercised  his  judg- 
ment, not  only  as  to  the  fact  of  the  election,  but  as  to 
the  validity  of  it,  Hereford's  case  and  Cripp^s  case  [e\ 
shew  that  such  a  return  is  bad. 

(a)  Ld,  Hayn,  138.  {b)  Sir.  6ia 

(c)  Ld.  Raym,  IS79.  (d)  3  Burr.  1420. 

{e)  I  Sid.  209. 

Erie, 


Tba  Knw 

WlUUMk 
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£rlff,  contra,  was  stopped  by  the  Court 

Bayley  J.  At  the  end  of  the  report  of  Sex  v. 
WhUe{a),  Lord  Sm/mond  adds  a  note»  "  It  was  certainly 
wrong,  for  the  return  was  a  good  return,  and  has  been 
often  made  to  such  mandamuses  and  actions  brought  upon 
the  return,  and  tried ;"  and  he  refers  to  Rex  v.  Har- 
wood{b).  There  the  mandamus  was  directed  to  the 
def^dant,  a  commissary,  commanding  faint  to  swear 
in  a  churchwarden,  and  he  returned  non  fuit  electus; 
and  it  was  insisted  that  the  return  was  ill,  that  the  arch- 
deacon, who  was  only  to  obey  the  writ,  could  not  judge 
of  tbe  election  or  of  the  qualities  of  a  peram  chosen 
by  the  parish.  But  Saj/mond  C.  J.  and  Stynolds  J. 
took  the  return  to  be  good.  But,  being  pressed  with  the 
authority  of  Sex  t.  tVhite,  and  no  counsel  for  the  de- 
fendant appearing,  a  rule  nisi  wis  mode  for  a  peremp- 
toty  mandamus.  Cause  was  ^Wrwards  shewn ;  bat  tbe 
Court  not  being  unanimous,  it  was  ordered  to  come  on 
again  in  the  paper.  Lord  Saymond  says,  "  I  never 
beard  it  sUrred  again.  There  can  be  no  doubt  that  it 
was  ft  good  return."  In  Bex  v.  Ward  {c\  it  was  said 
!q  argument  to  have  been  decided  in  Sex  v.  Hamood, 
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return,  for  it  is  an  answer  to  the  writ;  but  where  it        1828. 
is  to  swear  one  chosen  churchwarden,  there  a  return      i^Tkik 
that  he  is  not  duly  chosen  is  nought,  because  it  is  out      ^oinu 
of  the  writ,  and  evasive."     These  authorities  shew  that 
the  return  in  the  present  case  is  good. 

LiTTLEDALE  J.  The  commissary  has  a  right  to  say 
by  the  return,  that  he  is  not  bound  to  do  the  thing 
which  he  is  required  to  do  by  the  mandamus.  Here 
he  does  say  so,  by  shewing  that  the  party  was  not  duly 
elected. 

Parke  J.  The  commissary  may  deny  any  material 
allegation  in  the  writ.  He  cannot  exercise  any  judicial 
authority,  but  he  may  inquire  whether  the  party  has 
been  duly  elected,  otherwise  he  would  be  bound  to 
admit  any  person  who  presents  himself  for  admission, 
even  if  he  knew  the  fact  to  be  that  such  person  was 
never  elected.  The  party  who  obtains  the  mandamus 
states  the  foundation  of  his  right  in  the  writ  The 
commissary  may  deny  it.  In  this  case  be  has  done  it, 
by  shewing  that  the  party  who  seeks  to  be  admitted 
was  not  duly  elected.  The  return,  therefore,  is  suffi- 
cient, and  the  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

■ 

(a)  A  return  is  good  if  it  pursues  the  suggeitioo  of  the  writ.     Rn  t. 
Penrkef  Strange^  1 235.     Rex  ▼.  HUly  1  Shower^  255. 


ia^. 
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Tiie  King  against  The  Inhabitants  of  Great 
Driffield. 

TTPON  an  appeal  against  «n  order  of  two  jasdoes, 
<  '  'whereby  T.  Harrison^  hia  wife  and  children^  were 
reiDOved  from  the  township  of  Great  Driffield,  in  the 
East  Riding  of  the  county  of  York,  to  the  township  of 
Gorton  on  the  Wolds  in  the  same  Riding,  the  seasioDs 
qaashed  the  order,  anbject  to  the  opinion  of  this  Coart 
on  the  (bUowing  ease. 

The  p*aper,  T.  Harrison^  never  acquired  any  setde- 
Bient  in  hisown  i^ht.  The  pauper's  grsndfadbo*  resided 
ntGartoni  his  son  (the  pauper's  father),  whilst  living  with 
him  at  Gorton,  was  bound  an  apprentice  to  one  L^m  a 
shoemaker,  wiio  was  then  residing  at  Great  DriffUiJi 
under  a  regular  certificate  from  the  parish  of  Kirkim, 
KB  the  pauper  tbeti  knew.  The  indentnre,  which  was  in 
the  usual  form,  and  regularly  stamped  and  executed  fay 
all  parties,  was  dated  the  25th  day  of  March  1786,  ud 
stated  that  the  apprentice  was  thereby  bound  lor  the  term 


IN  THB  Ninth  Ysab  op  GEORGE  IV. 


685 


chased  a  cottage  in  Great  Driffield  for  the  sum  of  110/^ 
of  which  30/.  was  paid  by  him,  and  the  remaining  sum 
of  80/,  was  paid  by  one  Elizabeth  Day.     And  the  same 
was  thereupon  duly  conveyed  by  on  indenture  of  fieoff- 
ment,  with  livery  of  seisin  indorsed,  bearing  date  the 
10th  day  of  May  1792,  unto  Lyon  and  his  heirs,  to  the 
use  of  Elizabeth  Day,  her  executors,  administrators,  aiid 
assigns,  from  the  day  next,  before  the  date  thereof  for 
the  term  of  500  years,  subject  to  a  proviso  thereinafter 
contained  for  redemption  of  the  said  premises,  with  re- 
mainder to  the  use  of  the  said  iZ.  Lgfon^  hia  heirs,  and 
assigns  for  ever.     The  said  indenture  also  contained  a 
proviso  for  making  void  the  said  term  on  payment  by 
Zffon,  his  heirs,  executors,  administrators*  and  assigns, 
4into  E,  Day,  her  executors,  &c.  of  the  sum  of  80/.  with 
interest  for  the  same,  on  the  10th  of  November  then 
next,  and  Lyon  occupied  the  cottage  until  his  death. 
.The  apprentice  served  Lyon  in  Great  Driffield  for  more 
than  forty  days  after  l^on  had  purchased  the  cottage, 
and  then  resided  with  Lyon.    The  father  of  the  pauper 
did  no  other  act  to  gain  a  settlement;   and  if  by  the 
apprenticeship  and  service  he  gained  no  settlement  in 
Great  Driffield^  the  place  of  bis  and  the  pauper's  last 
legal  settlement  is  Garton^  where  the  papper's  grand- 
father was  legally  settled. 

The  question  for  the  opinion  of  this  Court  was, 
Whether,  under  the  circumstances  above  set  forth,  the 
&ther  of  the  pauper  gained  a  settlement  in  Great 
Driffieldj  by  being  bound  to  and  serving,  the  said 
iZ.  Lyon  as  aforesaid  ? 


1828. 

The  Kino 

The  Inhabit- 
ants of 
Great 
DairnBLD. 


Reader  and  Kennedy  in  support  of  the  order  of  ses- 
sions.  The  pauper's  father  gained  a  settlement  in  Great 

DrrffUld, 


Hi*  K»a 
3b*Iahdilt- 
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Driffield,  by  apprenticeship.  By  12  Ann.  c.  18.  s.  S.  no 
estate  would  be  gained  by  the  apprentice  by  service  to  a 
certificated  man.  But  the  master's  certificate  was  dis- 
charged by  his  having  bought  an  estate.  The  master, 
therefore,  gained  a  settiement  by  estate,  and  the  appren- 
tice gained  a  settlement  by  serving  the  master  forty  days 
after  the  certificate  was  discharged.  First,  the  master 
gained  a  settlement  by  estate.  The5tat.9&10  W.i.c.\\. 
enacts,  "  that  no  person  who  shall  come  into  any  parish 
by  certi6cate  shall  be  adjudged  by  any  act  whatsoever  to 
have  procured  a  legai  settlement  in  such  parish,  unless 
be  or  they  shall  really  and  bonA  fide  take  a  lease  of  a 
tenement  of  the  value  of  10/.,  or  shall  execute  some  annual 
office  in  such  parish,  being  legally  placed  there."  It  will  be 
•aid,  that  the  statute  prevents  a  man  from  gaining  a  settle- 
ment by  any  other  than  the  two  modes  nienti<Mied  in  the 
statute ;  and  that  to  hold  that  a  settlement  is  gstned  by  the 
purchase  of  an  estate  for  a  pecuniary  consideration,  ii  a 
departure  from  the  words  of  the  statute.  In  Bwrdtary. 
Badvooodheg  {a)  it  was  held,  that  a  certificated  man  mi^t 
faec<Mne  setUed  by  residence  on  his  own  estate,  where  it 
did  not  come  to  him  by  any  act  of  his  own,  but  by  ad 
and  op^ation  of  law.     In  Ivinghoe  v.  Stonebridge  {h\  dw 
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settlement.  JLee  C.J.  there  said,  ^^  The  statute  9& 
10  fK.  3.  hath  received  a  liberal  construction,  and  hath 
L  en  held  to  give  a  settlement,  both  by  descent,  by  de- 
vise, and  purchase.  lAex  v.  Deddington  (a)  was  the  case 
of  a  certificated  man,  who  purchased  an  estate  for  42/., 
and  there  it  was  insisted  that  it  was  distinguishable  from 
Burclear  y.  EastXDOOcUtey,  because,  in  that  case,  it  was 
not  his  own  act  (as  a  purchase  is)  but  it  came  to  him  by 
act  and  operation  of  law.  But  the  Court  did  not  think 
this  a  sufficient  distinction,  and  said  a  purchase  was  in  its 
nature  an  excepted  case. 


1828. 

The  Kjmo 

ogatHat 

The  Inhabit* 

anu  of 

Gabat 

DurrjBLB^ 


Jlderson  and  Archbold  contr^  The  words  of  the  statute 
9 8clO  ^.3.  £7. 11.  are  decisive  upon  this  point.  They  in 
express  terms  prevent  a  certificated  man  from  gaining  a 
settlement  subsequently  to  his  coming  into  the  parish  by 
any  other  act  than  by  renting  a  tenement  of  10/.  a  year, 
or  by  executing  some  annual  office.  The  purchasing  of 
an  estate  is  an  act  done  by  the  party,  but  it  is  not  one 
of  the  acts  mentioned  in  the  statute.  The  statute  says, 
that  such  a  person  shall  gain  a  settlement  only  by  two 
acts.  It  is  contended  that  he  may  by  a  third.  The  cases 
in  which  it  has  been  held  that  a  settlement  has  been 
gained  by  an  estate  coming  to  a  certificated  man  by  act 
and  operation  of  law,  were  correctly  decided ;  for  there 
the  settlement  is  not  procured  by  any  act  on  his  part. 
Such  a  case,  therefore,  is  not  within  the  prohibition 
of  the  statute.  The  case  will  be  clear  by  examining 
the  foundation  on  which  this  law  of  settlement  de- 
pends. Originally  a  mere  residence  of  forty  days  gave 
a  settlement.    Then  came  the  13  8c  14  Car*  2.,  by  which 


(n)  Bwrr,  S.  C*  2S0. 
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jtutices  of  peace  were  empowered  to  remove  persoDS 
coming  to  settle  on  a  teoemeat  of  less  than  lOL  within 
the  forty  days.  But  even  these  persons  afler  forty  days 
gained  a  settlement  as  before.  By  the  3  fF.  <$-  M.  c.  1 1. 
however,  the  Ibny  days  mentioned  io  the  1 3  &  14  Car.  2. 
were  to  be  computed  from  the  delivery  of  a  notice  in 
writing.  This  introduced  the  distinctioa  between  re- 
movable and  irremovable  persons.  In  the  latter  class 
the  forty  days  were  computed  from  the  origin^  comity 
to  settle  as  before.  But  this  statute  enumerated  several 
other  acts  whereby  a  settlement  could  be  gained,  su^ 
as  service  apprenticeship,  executing  an  oflice,  or  paying 
rates.  These  were  in  addition  to  the  act  of  taking  a 
tenement  before  mentioned  in  the  1 3  &  1 1  Car,  2.  Then 
came  the  8  &  1 0  ff^  S.,  by  which  a  certificate  nuu  was 
prohibited  from  gaining  a  settlement  by  any  act  except 
two  of  those  mentioned  in  the  former  statutes :  and  this 
is  confirmed  by  the  recital,  which  mentions  the  doubt 
whether  the  certificate  was  not  of  itself  a  notice  in 
writing,  so  as  to  bring  the  party  within  the  S  &  4  If.S. 
Notwithstanding  the  statute  of  9  &  10  W.  S.,  however,  • 
certificate  man  mi^t  have  gained  a  settlement  by  re- 
siding on  his  own  estate,  whatever  the  value  might  b^ 
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son  living  under  a  certificate  from  taking  an  apprentice, 
so  as  to  throw  a  burden  on  the  certified  parish. 

Cur.  adv.  vuU. 

Batley  J.  now  delivered  the  judgment  of  the  Court : 
The  question  for  our  consideration  is,  Whether  the 
pauper's  father  gained  a  settlement  in  the  township  of 
Great  Driffield  by  serving  as  an  apprentice  to  a  person 
who.  resided  there  under  a  certificate  from  another 
parish.  In  support  of  the  order  of  sessions,  it  was  con- 
tended that  he  did;  because  the  certificate  was  dis- 
charged by  the  master's  having  acquired  a  settlement  in 
Great  Driffield^  by  the  purchase  mentioned  in  the  case ; 
and  if  so,  it  was  argued,  that  the  subsequent  service  to 
the  master,  after  he  ceased  to  reside  under  the  certificate, 
though  by  virtue  of  a  binding  made  to  him  whilst  he 
was  so  residing,  was  sufiicient  to  confer  a  settlement  on 
the  apprentice.  It  is  unnecessary  to  decide  the  latter 
question,  if  no  settlement  was  gained  by  the  master,  by 
the  purchase  which  he  made ;  and  we  are  of  opinion 
that  no  settlement  was  gained.  The  statute  9  &  1 0  fT.  S. 
c.  11.,  after  reciting  the  8  &  9  W.  3.  c.  SO.  (the  certificate 
act),  and  also  reciting  that  some  doubts  have  arisen  upon 
the  construction  of  the  said  act,  by  what  acts  any  person 
coming  to  inhabit  and  reside  within  any  parish,  by  virtue 
of  any  such  Certificate,  may  procure  a  legal  settlement 
in  such  parish,  enacts,  ^^  that  no  person  or  persons  what^ 
soever,  who  shall  come  into  any  parish  by  such  cer^ 
tificate  as  aforesaid,  shall  be  adjudged,  by  am/  act  what- 
soever, to  have  procured  a  legal  settlement  in  such 
parish,  unless  he  or  they  shall  really  and  bonfi  fide  take 
a  lease  of  a  tenement  of  the  value  of  10/.,  or  shall  exe- 
cute some  annual  office  in  such  pttrisb,  being  legally 
Vol.  VIII.  Y  y  placed 
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placed  in  such  office."  By  the  express  words  of  this 
statute  no  settlement  can  be  obtained  by  the  certificated 
paaper,  by  any  act  whatsoever;  that  is,  as  the  context 
shews,  by  any  act  whatsoever  done  by  the  pauper,  other 
ifaon  the  two  which  are  pointed  out  by  the  act  The 
porchase  by  the  pauper  of  an  estate,  for  a  sum  of  money. 
is  an  act  done  by  him  other  than  those  mentioned  in  the 
statute;  and,  according  to  the  plain  and  ordinary  im- 
port of  its  words,  he  cannot  procure  by  it  a  settlement 
in  the  parish.  But  we  are  bound  to  construe  every 
statute  according  to  the  plain  and  ordinary  import  of  its 
words,  and  to  act  upon  that  construction,  unless  we 
should  find  ourselves  bound  by  an  uniform  course  of 
well-considered  decisions,  giving  a  different  «ffect  to  the 
provisions  of  the  statute;  or  unless  that  construction 
would  lead  to  such  consequences,  that  we  can  safely 
pronounce  that  tbe  legislature  must  have  had  a  different 
intention  from  that  which  the  ordinary  import  of  the 
words  conveys. 

It  will  be  found,  however,  upon  referring  to  the 
several  decisions,  that  they  are  few,  and  that  they  arc 
founded  in  some  degree  upon  a  mistaken  soppontion 
that    the    point   properly   arose  and   was    decided  in 
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was  cast  upon  him  by  act  and  operation  of  law.  Other 
reasons  are,  it  is  true,  assigned  in  the  judgment  of  the 
Court,  but  it  may  be  supported  upon  that  ground ;  for 
a  settlement  acquired  by  operation  of  law,  is  not  ac- 
quired by  any  act  of  the  pauper,  and  is,  therefore,  not 
prohibited  by  the  statute  9  &  10  ^.  3.  In  that  case^ 
one  Hackett  lived  in  the  parish  of  Eastaooodhey^  with  a 
certificate  from  Burclear ;  his  wife's  father  surrendered 
to  her  use  a  copyhold  in  EastwoodAey,  upon  which  they 
resided  five  years,  and  then  the  wife  died.  The  hus- 
band afterwards  asked  relief  in  Eastwoodhey^  from  which 
he  was  removed  to  Btirclear  s  and  the  question  was. 
Whether  his  residence  upon  this  copyhold  gave  him  a 
settlement  in  Eashwodhey  ?  and,  per  Curiam,  ^^  The  9  & 
10  W,  3.  is  not  explanatory,  but  new ;  and,  therefore,  to 
receive  a  liberal  construction.  The  exceptions  in  the 
statute  prove  this  case  more  i*easonable.  than  either  of 
those  mentioned.  If  a  certificate-man,  by  taking  a 
tenement  of  10/.  a  year,  gain  a  settlement  k  fortiori, 
shall  he  who  has  an  estate  of  his  own,  especially  in  this 
case,  *mhere  he  does  not  come  to  it  by  his  awn  act,  which 
might  savour  of  fraud,  but  it  is  cast  upon  him  by  the 
act  and  operation  of  law  ?  If  he  who  serves  a  parish 
office  gains  a  setdement  by  reason  of  his  presumed 
ability,  with  greater  reason  shall  he  who  has  ability  of 
his  own  visible  to  all  the  world.  It  has  been  adjudged 
that  any  other  person,  by  the  descent  or  purchase  of  a 
freehold  or  copyhold,  or  by  becoming  entided  to  a  lease 
for  years,  gains  a  settlement ;  and  it  cannot  be  supposed 
the  legislature  intended  to  put  a  certificate-man  in  a 
worse  condition."  The  Court,  therefore,  seemed  to 
think  that  a  certificated  man  might  gain  a  settlement 
by  estate  coming  to  him  by  purchase.     But  that  was 

Y  y  J!  n« 
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not  a  case  of  purchase ;  and  where  an  act  of  parliament 
says,  in  distinct  terms,  that  a  certificated  man  shall  gaia 
^rafiuc  a  settlement  in  two  modes  only,  we  are  Dot  at  itbertv  to 
•BuoT  say  he  may  gain  it  by  any  other.  Ihere  the  estate 
came  to  the  pauper,  not  by  his  own  act,  but  by  act  and 
<^ration  of  law  -~  by  voluntary  surrender  of  the  copy- 
hold to  his  wife.  That  case  occurred  before  the 
90.  !•  At  that  period  a  party  might  gain  a  settlement 
by  the  purchase  of  an  estate  of  any  amount.  The 
next  case  was  Ivingkoe  v,  Stonebridge  (a).  This  case 
decided  that  an  apprentice  to  a  certificated  man  gained 
a  settlement  in  the  year  1709,  because  it  was  prior  to 
the  statute  12  Atine,  prohibiting  such  apprentices  frora 
guning  a  settlement.  The  opinion  of  the  Court  that 
the  purchase  of  an  estate  made  the  certificat^man  a 
settled  inhabitant,  was  expressly  founded  on  the  deci^on 
in  the  former  case  of  Burclear  v.  Easttcoodhey,  aod  was, 
also,  extrajudicial.  These  two  cases  are  not  of  suffi- 
cient weight  to  induce  us  to  say,  in  the  teetli  of  the  words 
of  the  act  of  parliament,  that  a  settlement  may  be  gained 
by  purchase,  which  is  an  act  done. 

I  come  now  to  cases  where  the  estates  have  been  «c- 
quired    by  purchase    for    money.     The  first  case  of  a 
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believe^  a  purchase  too,  has  been  determined  to  gain  a 
settlement  after  forty  days'  residence  upon  the  foot  of 
a  person  not  being  removable  from  his  own,  and  as  not 
being  an  intruder  within  tlie  meaning  of  the  1S& 
14  Car.  2.  c.  12.;  so  that,  whenever  a  man  has  an  in- 
terest of  his  own,  though  under  20L  a  year,  he  shall  not 
be  removable  by  that  statute.  The  present  question 
turns,  indeed,  upon  the  construction  of  the  certificate 
act.  Now,  though  this  person  was  a  certificate-mani 
yet,  if  he  had  come  to  this  by  act  qflaw^  it  would  have 
gained  him  a  settlement ;  and,  I  believe^  it  has  been  so 
determined  in  case  of  purchases  too.  I  think  the  same 
construction  has  been  made  upon  this  act  as  upon  that 
of  the  1 3  &  1 4-  Car.  2."  In  the  following  term,  in  the 
case  of  Rex  v.  l^he  Inhabilants  of  Deddington  (a),  it 
was  decided,  that  a  purchase  by  the  certificated  man  for 
the  sum  of  42/.  gained  a  settlement,  expressly  upon  the 
authority  of  Burclear  v.  Eastwoodhey.  Lord  C.  J.  Lee 
says,  that,  in  that  case,  the  purchase  was  most  plainly 
neither  of  the  two  cases  mentioned  in  the  act ;  and  he 
observes,  that  a  purchase  was  a  matter  of  as  much 
notoriety  or  more  than  the  renting  of  a  tenement  of 
10/.  a  year;  that  the  construction  ought  to  be  agree- 
able to  that  which  has  been  put  on  the  1S&  14  Car.  2. 
c.  12.,  under  which  any  man  is  irremovable  from  a 
tenement  of  his  own,  and  that  if  the  construction  were 
different,  a  person  could  not  gain  a  settlement  by  a 
purchase  of  5000/.  per  annum.  In  Rex  v.  Cold  Ash- 
ton  (6),  Z).  Harrison  and  wife  lived  in  Cold  Ashton  under 
a  certificate  from  Woodchester.  The  wife's  father  died 
intestate,  leaving  a  leasehold  for  ninety-nine  years   m 
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1886'  Cold  Asktoa,  determinable  on  lives.  D.  Harristm  and 
wife  lived  upon  it  twenty-nine  years.  It  came  to  tke 
fiusband,  not  bj/  his  cwn  act,  but  by  at^  of  lam.  Lord 
Mansfield  said,  "  The  question  is,  Whether  he  is  within 
the  9SclOfV.S.,  which  mentions  only  two  methods 
whereby  certificated  persons  can  gain  settlements  ?  But 
an  estate  of  a  man's  own,  from  which  be  cannot  be 
removed,  has  been  by  construction  (and  a  reasonable 
one,  too,)  held  not  to  be  within  the  act,  for  it  would  be 
bard  to  remove  a  man  from  his  own.  The  principle 
of  the  determination  is,  because  property  of  a  man's  own 
is  a  stronger  case  than  hiring  another  person's  of  10/. 
a  year  value."  It  should  be  remembered,  however, 
that  although  a  man  may  not  be  removable  from 
bis  own,  it  does  not  follow  that  he  will  gain  a  set- 
tlement by  residing  on  it.  In  Bex  v.  Long  WUtett' 
haTa(a),  J.  Westal  was  certified  in  Upton  i  he  bought 
a  cottage  for  6/.,  lived  in  it  nineteen  years,  and  died. 
His  widow  Jane  lived  on  it  ten  weeks  after  bis  death, 
and  the  question  was,  whether  she  thereby  gained  a 
settlement.  Lord  Mansfield  C.  J.,  "  Magna  charta  says 
that  a  widow  shall  have  her  forty  days ;  and,  tber^r^ 
there  is  no  doubt  sht:  was  irremovable  for  forty  dai 
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grant  parcels  of  the  waste. for  small  pecuniary  consider*       1828. 
ationsy  and  that  the  pauper  was  admitted  upon  payment  ~ 

of  is.  fine.  Is.  herioti  and  Is.  quit*rent.     It  was  insisted       agamtt 

TlielDhabiU 

that  this  grant  was  voluntary,  and  vacated  the  certifi-       anu  of 

cate.     But  the  Court  decided,  that  such  a  grant  of  a     Djutriuo. 

copyhold,  with  Is.  fine  and  Is.  beriot,  was  a  purchase 

within   the  9  G.  I.  c.  ?•  s.  5.     I   mention   the   case  to 

I 

shew  what  was  the  impression  on  the  minds  of  AsJihurU 
and  BuUer  Js.  as  to  the  construction  of  the  statute  8  & 
9  IV.  3.  Ashhurst  J.  says,  "  If  it  were  necessary  to  give 
any  opinion  upon  the  point,  whether,  supposing  this  to 
be  a  voluntary  grant,  the  party  would  gain  a  settlement, 
I  should  have  wished  the  matter  to  have  undergone 
further  discussion.  It  seems  extraordinary  that,  in  the 
teeth  of  an  act  of  parliament,  this  matter  should  have 
been  taken  for  granted ;  nothing  can  be  stronger  than 
the  words  of  the  certificate  act  (which  he  then  recites). 
It  is  singular  that  a  practice  should  have  prevailed  in 
opposition  to  this  act  of  parliament,  when  the  words  are  so 
strong."  Buller  J.  says,  "  I  reserve  to  myself  the  con- 
sideration of  the  question,  what  effect  a  voluntary  gift 
would  have  on  a  certificate-person  as  to  the  giv- 
ing of  a  settlement.  I  agree  that,  under  the  act  of  the 
9  G.  1.  c.  7.  s.  5.,  the  word  *  purchase  *  has  not  the  same 
extensive  sense  as  is  generally  annexed  to  it.  But 
DO  case  has  been  cited  at  the  bar,  where  a  certi- 
ficate has  been  discharged  by  a  voluntary  gift." 
These  two  learned  Judges  must  have  been  satisfied  that 
there  was  a  material  distinction  between  a  case,  where 
the  estate  was  obtained  by  purchase,  and  where  it  was 
obtained  by  voluntary  gift. 
We  do  not  feel  ourselves  bound  by  these  decisions  to  put 

Y  y  4  a  con« 
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a  cfHistruction  upon  the  statute  at  variance  with  the  plain 
and  ordiDary  meaning  of  its  words.  It  is  dear  that  these 
decisions  have  proceeded  in  part  upon  a  misapprehenaioD 
of  the  precise  point  decided  in  the  case  of  Bnrclear  v.  Easl- 
woodiay.  The  other  reaaons  assigned  in  giving  these 
judgments  do  not  appear  to  us  satisfactory;  the  thing 
seems  to  us  to  turn  upon  the  notoriety  of  the  purchase. 
There  is  no  question  whether  the  certificated  man  would 
be  removable  daring  the  time  oS  his  living  in  the  parish, 
and  being  the  proprietor  of  an  estate,  but  whether  he 
acquired  a  settlement;  and  with  respect  to  the  similarly 
of  construction  to  be  put  upon  this  statute,  as  on  the 
IS  St  14  Cur.  2.,  it  is  to  be  observed  that  the  words  are 
very  different,  and  that,  looking  at  the  recital  in  the 
latter  statute,  which  applies  to  poor  persons  going  from 
one  parish  to  another,  and  endeavouring  to  setde  them- 
selves where  there  is  the  best  stock,  and  at  the  enact- 
ment which  authorizes  the  removal  of  such  persons 
cmly  as  are  mentioned  in  the  recital,  it  is  clear  that  it 
never  meant  to  apply  to  persons  who  had  estates  in  the 
parish  in  which  they  came  to  settle.  We  think,  also, 
that  no  mischief  will  follow  from  the  construction  whidi 
we puiimtlie statute  offlSclO/l'. 3.,fQr  ilio»gh)On  theoi 
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as  in  Rex  v.  Uft<m{a\  which  may,  perhaps,  be  con- 
sidered as  an  estate  not  acquired  by  any  act  done  by 
the  party. 

We  are,  therefore,  of  opinion,  that  the  statute 
9&  10  W.S.  prevents  any  settlement,  by  reason  of  an 
estate  acquired  by  the  act  of  the  pauper,  by  a  purchase 
in  the  ordinary  and  usual  sense  of  that  word ;  but  it 
does  not  prevent  the  acquisition  of  a  settlement  by  rea- 
son of  an  estate  devolving  on  the  pauper  by  operation 
of  law,  or  acquired  by  purchase,  in  the  technical  sense 
of  that  word. 

Order  of  sessions  quashed. 
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Daniel  Edge  against  Parker. 


''pRESPASS  for  breaking  and  entering  the  premises 
of  the  plaintifl^  and  seizing  his  goods.  Plea,  not 
guilty.  At  the  trial  before  Park  J.,  at  the  last  Spring 
assizes  for  Staffordshire^  it  appeared  that  the  defendant 
as  assignee  of  Timothy  EdgCj  a  bankrupt,  on  the  6th  of 
October  1827  entered  the  plaintiff's  premises,  and  seized 
certain  goods,  which  the  jury  found  were  the  property 
of  the  bankrupt;  the  writ  was  not  sued  out  until  the 
25th  of  January  1828,  and  it  was  objected  for  the  de- 
fendant, that  he  was  protected  by  the  6  G.  4.  c.  16. 
5.  4?4.  (&),  the  action  not  having  been  commenced  within 

three 

(&)  By  which  it  was  enacted,  that  ''  e?cry  action  brought  against  any 
person  for  any  thing  done  in  pursuance  of  this  act,  shall  be  commenced 
within  three  calendar  months  next  after  the  fkct  committed ;  and  the  de- 

'     fendant 
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three  caloidar  months  after  the  fact  committed.  The 
learned  Jadge  overruled  the  objecdoa,  and  the  plaiotiff 
obtained  a  verdict  for  the  breaking  and  entering,  but 
not  for  the  taking  of  the  goods.  In  Michadmas  term  a 
nde  nisi  for  a  nonsuit  was  obtiuned,  against  vrhich 

Campbell  now  shewed  cause.  The  protecdon  given 
by  the  forty-fourth  sectioo^tbe  6  G.  4.  c.  16.  does  not 
extend  to  uich  cases  as  the  present.  If  it  were  other- 
wise^ the  greatest  injustice  might  be  done.  A  party 
whose  goods  had  been  wrongfully  taken,  might  be 
abroad  or  otherwise  absent  from  home,  and  not  know 
any  thing  about  the  trespass  until  after  the  expiration  of 
three  months;  be  would  then  be  altogether  without 
remedy,  although  there  could  be  no  doubt  as  to  the  in- 
jusuce  of  the  seizure.  The  words  of  the  forty-fourth 
section  will  be  satisfied  by  applying  them  to  the  actions 
against  commissioners  mentioned  in  the  forty-first,  forty- 
second,  and  forty-third  sections,  and  to  those  mentioned 
in  section  St.  against  persons  acting  in  obedience  to  s 
warrattt  granted  by  commissioners.  The  assignees  of 
the  bankrupt  are  not  mentioned  in  any  section  pr» 
ceding  the   forty- fourth,   and  cannot  have   bei 
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parts  of  the  act  give  them  a  title  to  all  the  bankrupt's  1828. 
property,  but  they  are  not  directed  to  seize,  and,  there-  — 
fore,  the  act  complained  of  in  this  case  cannot  properly  agahut 
be  said  to  have  been  done  ^^  in  pursuance  of  the  act ;" 
and,  unless  so  done,  it  is  not  within  the  protecting 
clause,  even  supposing  it  to  apply  to  assignees. 

Richards  contra.  The  assignees  of  a  bankrupt  are 
within  the  protection  of  the  forty-fourth  section.  The 
defendant  took  the  property  in  question  for  the  purpose 
of  making  a  dividend  amongst  the  creditors  of  the  bank- 
rupt, and,  therefore,  was  acting  "  in  pursuance  of  the 
statute."  That  expression  does  not  mean  that  the  act 
done  should  be  strictly  within  the  powers  given,  for 
then  the  limitation  of  the  action  would  be  useless,  for 
the  assignee  would  be  at  all  events  justified.  It  must 
have  been  intended  to  apply  to  cases  where  the  assignee 
has  acted  bonft  fide  with  the  intention  to  do  only  what 
is  right,  but  has  exceeded  his  authority.  There  are 
many  cases  in  which  the  protection  given  by  the  24  G.  2. 
c.  44.  5.  8.  has  been  extended  to  constables  professing 
to  act  under  a  warrant,  but  exceeding  the  powers  given 
by  it  In  Parton  v.  Williams  (a),  a  warrant  had  been 
granted  directing  a  constable  to  seize  the  goods  of  A. : 
he  took  the  goods  of  J3.,  supposing  them  to  be  ^.'s, 
and  was  held  to  be  protected  by  the  statute.  Theobald 
V.  Crichmore  (i),  Smith  v.  Wiltshire  (c),  and  Gaby  v.  The 
Wilts  Canal  Company  {d)  are  to  the  same  effect  It  has 
been  said  that  the  forty-fourth  section  applies  only  to 
commissioners,  and  those  who  act  in  obedience  to  their 

(fl)  3  D.^A.  330.  (6)  1  D.  \  A,  227. 

(c)  2  B,  tj-  B.  619.  {d)  SM.fS.  580. 

warrants. 
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1828.  warrants.  Bui  the  words  of  tlie  act  are  general.  Tliat 
"~~~  every  action  brought  against  any  per$ony  for  any  thing 
HgniM  done  in  pursuance  of  that  act,  shall  be  commenced 
within  three  calendar  months  next  after  the  fact  com- 
mitted ;  and  there  does  not  appear  to  be  &oy  good 
reason  why  the  protecuon  should  be  given  to  commis- 
sioners and  not  to  asiiignees. 

Cur.  adv.  vail. 

Ou  a  subsequent  day,  during  the  sittings,  thejudg- 
ment  of  the  Court  was  delivered  by 

Bayley  J-  The  only  question  in  this  case  is,  Whe- 
ther the  defendant  is  within  the  protection  given  b; 
the  6  G.  4.  c.  1 6.  j.  M.  ?  which  he  cannot  be  unless  the 
act  complained  of  was  done  in  pursuance  of  that  statute 
It  is  not  necessary  to  cite  cases  to  shew  that  the  ex- 
pression "  in  pursuance  oP*  is  applicable  only  where 
the  party  can  be  considered  as  founding  his  act  upon 
the  power  given  by  the  legislature.  Can,  then,  this  de- 
fendant be  considered  as  founding  the  act  comptained 
of  upon  the  powers  vested  in  him  by  the  statute?  Tbe 
twenty- seventh  section  gives  power  to  any  person  sp- 
pointed  by  the  conimissionerSj  by  their   warraiil  unJu 
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a  warrant  must  be  obtained  from  a  justice  of  peace  by  1828. 
the  person  appointed  by  the  commissioners.  Then  ^— " 
follow  clauses  requiring  a  certain  notice  before  any  ^gainst 
action  shall  be  brought  against  the  commissioners,  and 
proof  of  such  notice;  and  power  is  given  to  the  de- 
fendants  to  tender  amends.  Then  the  clause  in  ques- 
tion is  introduced ;  and  it  is  to  be  observed,  that  the 
assignees  of  the  brmkrupt  are  not  mentioned  in  the 
preceding  part  of  the  statute.  That  clause  requires 
that  every  action  brought  against  any  person,  for  any 
thing  done  in  pursuance  of  the  act,  shall  be  commenced 
within  three  months  next  after  the  fact  committed. 
Was  then  the  act  of  the  defendant,  for  which  this 
action  was  brought,  done  in  pursuance  of  the  statute  ? 
That  does  not  give  the  assignee  any  express  power  to 
seize  the  goods  of  the  bankrupt,  but  vests  the  property 
in  him,  and  clothes  him  with  all  the  rights  resulting 
from  the  ownership  of  the  property.  But  although  the 
ownership  is  given  to  him  in  this  manner,  his  acts  as 
owner  are  not  done  in  pursuance  of  the  statute.  If  this 
were  otherwise,  the  goods  of  a  party  abroad  and  wholly 
unconnected  with  the  bankrupt  might  be  seized,  and 
he  might  lose  all  his  property,  and  be  entirely  without 
remedy.  The  right  construction  of  the  clause  appears 
to  be  this :  if  the  assignee  does  an  act  directed  by  the 
statute,  but  does  it  erroneously,  he  is  protected;  but 
if  he  does  the  act  as  the  result  of  his  ownership  of  that 
which  was  the  bankrupt's  property,  and  not  by  the 
direction  of  the  statute,  that  is  not  done  in  pursuance 
of  the  statute,  and  he  is  responsible  for  it.  This  point 
has  been  already  decided  by  the  Court  of  Com- 
mon Pleas   in  CamUhas  v.  Payne {a\  and  although 

(a)  5  Bmgh.  270. 

Gasclcc 
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18S8.        GaseUeS.  had  some  doubts  upon  the  question,  vet  we 

think  that  decision  is  consistent  with  soaod  reason,  and 

K»o«  .  ,         ... 

•^imui        that  we  ought  to  come  to  a  stmilaF  coDclosion  in  tois 

*""'       case.     The  verdict  found  for  the  plaintiff  ought,  there- 
fore, to  remain  undisturbed. 

Rule  discharged. 


BenNett  against  Edwards. 
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/~\N  the  second  trial  (a)  of  this  case  at  the  GloacesUr 
Spring  assizes  1828i  before  Park  J.,  «  verdict  wai 
found  for  the  plain u&'<Hi  the  fourth  count,  which  allied: — 
That  plaintiff,  before  and  at  the  time  of  the  coaunitting  of 
the  offence  thereinafter  mentioned,  was  an  inhabitant  of 
the  parbh  aforesaid ;  and  that  before  and  at  the  time,  &c. 
defendant  was  the  assistant  overseer  of  that  parisli. 
And  that,  tlierett^ore,  to  wit,  on,  &c.  at,  &c.  tbechureb- 
wardeos  and  overseers  made  a  certain  rate  for  the  reUef 
of  the  poor  of  the  said  parish,  and  which  rate  was  afier- 
wards  and  before,  &c.  allowed  by,  &c.  and  published  b; 
thechurchwardens  and  overseers  of  the  poor  ol;&c.;  Mid 
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overseer)  had  the  said  rate  in   his  possessioDi   yet  he        1828. 
would  not  permit  the  pbintiff  to  inspect  it,  whereby  de-        — ^— 

BzNKirr 

fendant  forfeited  for  such  offence  20/.,  &c.  In  last  jigamsi 
Easter  term  Taunton  obtained  a  rule  nisi  for  arresting 
the  judgment,  on  the  ground  that  it  was  not  averred  in 
the  declaration,  that  it  was  the  duty  of  the  defendant,  as 
assistant  overseer,  to  exhibit  the  rate  to  the  plaintiff 
when  requested. 

Campbell  now  shewed  cause.  When  this  case  was 
before  the  court  on  the  motion  for  a  new  trial,  it  was 
held  that  an  assistant  overseer  appointed  under  the 
59  G.  3.  c.  12.  5.7.,  would  be  liable  to  the  penalty  im- 
posed by  the  17  G.  2.  c.  3.  for  refusing  to  allow  an  in- 
spection of  the  rate,  provided  the  duty  of  keeping  and 
exhibiting  the  rate-book  was  cast  upon  him  by  his  ap- 
pointment. After  verdict  it  must  be  presumed,  that 
every  thing  alleged  was  proved  ;  the  only  question  there* 
fore  is.  Whether  it  sufficiently  appears  on  the  declaration 
that  it  was  the  duty  of  the  defendant  to  exhibit  the  rate; 
The  17  G.  2.  r.  3.  gives  the  right  to  inspect  the  rate 
against  every  person  who,  by  reason  of  his  office,  has 
the  custody  of  it.  Now  it  is  alleged  that  the  defendant, 
as  assistant  overseer,  had  the  custody  of  the  rate ;  he 
must,  therefore,  have  had  it  by  virtue  of  his  office,  and 
consequently  was  bound  to  produce  it  when  requested 
so  to  do. 

Taunton^  Ludlow  Serjt.,  and  Justice  contra.  The  de- 
claration does  not  bring  the  defendant  within  either  the 
words  or  the  meaning  of  the  17  G.  2.  c.  3.  The  words 
are,  "  That  the  churchwardens  and  overseers  of  the 
poor,  or  other  persons  authorised  to  take  care  of  the 

poor 
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1828,  poor  in  every  parish,  &c.  shall  permit  all  and  every  the 
""■"^  inhabitants  of  the  parish,  &c.  to  inspect  every  such  rate 
against  at  all  reasonable  times,"  &c.  The  words,"*"  other  persons 
authorised  to  take  care  of  the  poor,"  were  probably  in- 
troduced to  include  persons  mentioned  in  the  9  G.  1. 
c.  7*1  which  authorises  the  farming  out  of  the  poor,  and 
cannot  apply  to  the  present  defendant.  Under  the 
59  G.  3.  c.  1 2.  assistant  overseers  are  appointed ;  but  they 
are  not  like  deputy  overseers,  they  are  noft  the  representa- 
tives of  the  overseers  in  all  their  duties,  but  only  in  those  for 
the  discharge  whereof  they  are  specially  appointed.  The 
declaration  should  therefore  have  averred  distinctly  that, 
it  was  the  duty  of  the  defendant,  as  assistant  overseer, 
to  produce  the  rate.  The  right  of  action  is  not  founded 
on  the  mere  pbssession  of  the  rate  by  the  defendant :  he 
may  have  been  entrusted  with  it  for  certain  specific  pur- 
poses, excluding  the  duty  of  exhibiting  it.  The  allegadon 
that  the  defendant  had  the  rate,  without  the  addition 
that  it  was  his  duty  to  produce  it,  is  therefore  insufficient, 
Mcuv  V.  Roberts  [a\  Rex  v.  Everett  {h\  Sutton  v.  Johir 
stoTie  (c).  It  makes  no  difference  that  this  motion  comes 
after  verdict,  for  the  plaintiff  was  only  bound  to  prove 
the  facts  alleged  in  the  declaration,  and  it  cannot  be. 
presumed  that  any  others  were  proved,  Spieres  v.  Par* 
kei^  {d)\  and,  therefore,  unless  these  facts  disclose  a  good, 
cause  of  action,  judgment  must  be  arrested. 

Bayley  J.  According  to  the  case  of  Spieres  v.  JParker, 
nothing  can  be  presumed  after  verdict  except  that 
which  is  expressly  alleged  in  the  declaration,  or  which. 

(n)   12  East,  89.  {b)  8  B.j-  C.  114. 

[c)   1  r.  R.  49S.  {d)  I  T.  R.  141. 

is 
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is  necessarily  to  be  inferred  from  those  allegations.  1828. 
Here  it  is  not  expressly  alleged  that  it  was  the  defend-  *'^""' 
ant's  duty  to  exhibit  the  rate;  but  we  must  see  whether  jigahut 
any  fact  is  alleged,  whence  that  obligation  on  him  is 
necessarily  to  be  inferred.  By  the  17  G.  2.  c.  S,,  the 
action  is  given  against  churchwardens,  overseers,  and 
persons  authorised  to  take  care  of  the  poor ;  and  it  is 
therefore  said  that  the  defendant  cannot  be  charged 
unless  he  falls  within  one  of  those  three  classes.  I  ai^ree 
that  he  is  not  a  person  authorised  to  take  care  of  the 
poor  within  the  meaning  of  the  statute.  Neither  is  he  a 
churchwarden.  Is  he,  then,  an  overseer?  Certainly  not 
for  all  purposes,  but  for  this  I  think  he  is.  The  statute 
59  G.  3.  c.  12.  5.7.  authorises  the  appointment  of  as- 
sistant overseers;  and  every  person  so  appointed  is  au- 
thorised to  execute  all  such  of  the  duties  of  overseer  of 
the  poor  as  shall  in  the  warrant  for  his  appointment  be 
expressed.  And,  therefore,  it  is  not  sufficient  to  aver 
that  the  defendant  was  assistant  overseer ;  but  that  must 
be  stated  which  expressly  or  by  necessary  implication 
shews  that  he  was  an  assistant  overseer  with  the  duty  in 
question  cast  upon  him.  If  the  duty  of  keeping  the 
parish  books  and  rates  is  imposed,  I  think  the  conse- 
quence follows  that  he  must  allow  the  inspection  of 
them.  If  this  were  otherwise,  the  original  overseer, 
when  applied  to  for  permission  to  inspect,  might  answer 
that  he  had  them  not;  the  assistant  overseer  might  say 
that  it  was  no  part  of  his  duty  to  exhibit  them:  and  thus 
the  1 7  G.  2.  c.  S.  would  be  rendered  inoperative.  I  am 
therefore  of  opinion,  that  when  the  duty  of  keeping  the 
rate  is  imposed,  the  duty  of  allowing  an  inspection  of  it 
is  imposed  also.  Now,  in  the  count  in  question,  it  is 
alleged  that  the  defendant,  as  assistant  overseer^  had  the 
Vol.  VIII.  Z  z  rote 
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rate  in  his  custody ;  but  be  could  Dot  have  had  it  in  his 
costodf  at  assistant  overseer,  unless  it  was  ^>ecified  ii 
bis  appoiatmeot  that  he  should  have  it.  The  allegation 
in  this  count  could  not  therefore  be  satisfied  withoul 
proof  of  its  being  specified  in  the  eppointment  that  he 
should  keq>  the  rate ;  and  if  that  was  the  duty  of  his 
office,  the  duty  of  allowing  the  iaspectioa  of  it  at 
reasonable  times  resulted  from  it  The  plaintiff  has 
alle^^  that  his  demand  was  made  at  a  reasonable  ume. 
I  am  therefore  of  ofHnioa,  that  after  verdict  the  plaintifi 
is  entitled  to  recover  on  this  count  of  the  declaration, 
although  it  is  certiunly  very  imperfect  in  (bnn. 

LiTTLEDALE  J.  The  Statute  17  G.  3.  c.  3.  makes  three 
descriptioos  of  persons  liable  to  a  penalty  for  not  allow- 
ing a  poor-rate  to  be  in^)ected  —  churchwardens,  over- 
seers, and  persons  authorised  to  take  care  of  the  poor. 
The  defendant  in  the  present  case  is  not  a  churchwarden) 
nor  a  person  authorised  to  take  care  of  the  poor,  nor  a 
complete  overseer ;  but,  on  a  former  occasion,  the  court 
held,  that  an  assistant  overseer  having  possession  of  the 
rate>books,  under  circumstances  that  make  it  his  du^  to 
produce  ihcai,  is  an  overseer  within  tlie  meaning  of  the 
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the  purpose  of  collecting  the  rate  only;  but  then  the  1828. 
plaintiff  must  have  been  nonsuited ;  we  are,  therefore, 
bound  to  presume,  after  verdict,  that  the  defendant  was 
proved  to  be  such  an  assistant  overseer  as  made  it  his 
duty  to  produce  the  rate  to  the  plaintiff;  and  in  general 
we  may  presume,  that  when  a  person  has  the  custody  of 
parish  books,  as  a  parish  officer,  he  has  them  for  all 
lawful  purposes  for  which  they  may  be  wanted.  Upon 
the  whole,  then,  I  think  our  judgment  should  be  in 
favour  of  the  plaintifi^  although  there  is  only  just  suffi- 
cient on  the  record  to  turn  the  scale  against  the  de- 
fendant. 

Parke  J.  I  also  am  of  opinion,  that  there  is  just 
sufficient  on  the  record  to  warrant  a  judgment  for  the 
plaintiff.  I  find  it  decided  in  Bennett  v.  Edwardsy  that  a 
person  to  be  within  the  1 7  G.  2.  c.  3.  need  not  be  an  over- 
seer for  all  purposes  ;  and  I  think  that  decision  correct 
Now,  the  declaration  before  us  states,  that  the  defendant 
was  an  assistant  overseer,  which  must  mean  an  assistant 
overseer  appointed  under  the  59  G.  3.  c.  12.  s.  7*  I  also 
find  it  alleged  that  he,  as  such  assistant  overseer,  had 
the  rate  in  his  possession  at  the  time  when  an  inspection 
of  it  was  demanded.  According  to  Spieres  v.  Parker^ 
we  must  assume  that  it  was  delivered  to  him  for  some 
purpose  connected  with  the  duties  of  his  office ;  and,  as 
those  duties  can  only  be  some  of  the  duties  of  the  prin- 
cipal overseer,  he  would  have  the  rate  in  the  same  way 
as  the  overseer  himself.  If  so,  it  follows  that  he  was 
bound  to  produce  it  when  lawfully  demanded,  and  is 
liable  to  a  penalty  for  refusing  to  do  so.  If  this  were 
otherwise,  the  parishioners  might  be  altc^ther  deprived 
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182S.  of  the  means  of  obtEuninp^  an  inspection  of  the  rate. 
The  rule  for  arresting  the  judgment  must  therefore  be 
discharged. 

Rule  discharged. 


The  King  against  The  Inhabitants  of  Rawden. 

S'**'  *!L^  T  yPON  appeal  against  an  order  of  two  justices,  whereby 

tiM*{>pclUnt  George  CUttfforth,  his  wife  and  children,  were  re- 

that  the  puiptT  moved  from  the  township  oi  Idle,  in  the  West  Riding'  of 

ttncmeatof  YorhhirCf  to  the  township  of  ifau^en,  in  the  same  riding; 

■nd  plidnnr'  ^^^  sessions  confirmed  the  order,  subject  to  the  opinion 

ud  tuet  lor      of  jhis  CouTt  on  the  following  case :  — 
OwMDW,  the  '' 

'•vonJenii,  in  The  respondents  proved  a  setUement  in  the  appel- 
tiut  til*  puiper  lam's  township.  The  appellants  then  set  up  a  sub- 
sequent settlement  gained  in  the  respondents'  tovmsbip 
w  bj  pvol  by  the  pauper's  having  been  rated,  and  having  actually 
miMi mtnitt  P"'*^  ^''^  rates,  in  respect  of  a  tenement  of  the  annual 
J^^'j^,^'^^  value  of  10/.  10s.  in  that  township.  It  appeared  that  in 
g^*^'^'  December  1823  he  began  to  occupy  the  tenement,  which 
I   the  properly   of  Joshua  Cromplan,   Esq.;    that  he 
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ment,  and  who  were  the  tenants  ?  whereupon  the  appel- 
lants' counsel  interposed,  and  asked  him,  whether  there 
was  not  an  agreement  in  writing  ?  and  on  his  admitting 
that  there  was,  they  objected  that  parol  evidence  of  the 
letting  and  tenancy  could  not  be  received.  The  court 
of  quarter  sessions,  however,  permitted  the  question  to 
be  put,  and  the  witness  stated  that  he  had  let  the  tene- 
ment to  the  pauper,  the  pauper's  father  and  father-in- 
law  ;  that  they  were  the  tenants,  and  that  they  joindy 
delivered  a  notice  to  quit,  but  that  he  could  not  say 
whether  this  notice  was  signed  with  one  or  more  names. 
Upon  this  evidence  the  court  of  quarter  sessions  con- 
firmed the  order. 
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Blackburne  and  Dundas  in  support  of  the  order  of 
sessions.  The  evidence  was  properly  received.  Rexy. 
Holy  Trinity i  Htdl{a)j  shews  that  the  fact  of  tenancy 
may  be  proved  by  parol  evidence,  even  though  it  appear 
that  the  tenant  held  by  virtue  of  a  written  instrument* 
That  case  is  precisely  in  point. 

Starkie  (and  Milner  was  with  him),  contr^  was 
stopped  by  the  Court. 

Bayley  J.  The  question  in  this  case  is,  Whether 
the  evidence  of  the  steward  was  sufficient  to  rebut  a 
prima  facie  case  of  tenancy,  which  was  made  out  by  the 
appellants  ?  In  Rex  v.  The  Holy  Trinity^  Hull  (a),  the 
question  at  the  sessions  was.  Whether  the  pauper  came 
to  settle  on  a  tenement  in  the  character  of  tenant?  The 
proof  was,  that  he  occupied  and  paid  rent     The  Court 


(a)  T-B.^-Ceil, 
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thought  that  was  primft  facie  evidence  that  he  came  to 
settle  in  the  charBCter  of  tenanL  There  can  be  do 
doubt  that  a  par^  niay,  by  keeping  out  of  view  a 
written  iostrument,  make  out  by  parol  testimony,  * 
piimfl  fade  case  of  tenancy ;  and  that  it  then  lies  on  the 
opposite  party  to  rebut  the  prima  facie  case  so  made  out. 
Here  a  prim&  facie  case  was  made  out  by  the  appellants. 
The  re^Mndents  attempted  to  vary  that  case  by  proving 
that  in  &ct  the  premises  were  let  to  the  pauper  jointly 
with  two  others ;  but  that  letting  was  by  a  written  in- 
■trumeuL  It  is  quite  clear  that  it  could  be  proved  only 
by  the  production  <^  the  written  instrument. 

LiTTLEDALE  J.  Sobttuon  was  called  to  prove  who 
were  the  tenants.  He  was  asked  to  whom  he  let  them : 
he  said,  he  let  them  by  a  written  instrument.  Parol 
evidence  ^aa  not  admissible  to  prove  that  (act,  for  that 
would-be  to  Let  in  parol  proof  of  the  contents  of  the 
written  instrument.  This  case  is  perfectly  dififerent  from 
the  case  of  Sex  v.  77ie  Holy  Triaiiy,  Htdl.  There  the 
tenancy  was  proved  by  occupation  and  payment  of  rent. 
That  was  primft  &cie  evidence  of  tenancy.  Here  the 
parol  evidence  was  adduced  to  negative  the  presumptioQ 
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The  King  against  The  Inhabitants  of  Crow- 
LAND,  in  the  Parts  of  Holland  in  the  County 
of  Lincoln. 

UPON  an  appeal  against  an  order  of  two  justices,  By  an  act  of 
parliament. 

whereby  RtUh  Reed  and  her  two  legitimate  chil-  passed  for 
dren  were  removed  from  the  parish  of  Spaldingf  in  the  tiSn'feSuni, 
parts  of  Holland  and  county  of  Lincoln^  to  the  parish  of  ^^'^^lia^n. 
Crawlaiidy  in  the  same  parts  and  county;  the  sessions  ^"J^^"* 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  *«""  trustees  aa 

"  a  recompenoe 

on  the  following  case :  —  to  the  under- 

,  .         takers;  and  it 

The   respondents   (the   parish   of  Spalding)    having  was  enacted, 
proved  that  Reedy  the  husband  of  the  pauper,  gained  a  habitants  that 
settlement  in  1806,  by  hiring  and  service  in  the  parish  Sct  upon  any" 
of  Crowlandf  the  appellants  (the  parish  of  Crcrwland),  for  i^^**go allotted 
the  purpose  of  shewing  a  settlement  in  Deeping  Fen^  to  Uie  trustees, 
proved  that  Reed^  the  husband,  served  under  a  yearly  abletomain- 

^^  .         "^    tain  themselYeiy 

hiring  with  one  William  Patchett^  of  Deeping  Fen,  from  should  be 

,      nuuntained  by 

1807  to  1808,  and  continued  that  service  until  1809,  m  the  said  tms- 
which  latter  year  he  was  married  to  RutJi,  the  pauper ;  &c.,  and  nerer 
that  the  said  William  Patchett  during  the  time  of  such  ^ Bnortmyof 
service  was  resident  upon  a  part  of  Deeping  Fen,  and  ™i^'JJ*2her©. 
which  is  more  particularK'  mentioned  in  a  certain  act  of  *"  ^*i^  "J^'"- 

'^  ''  ants  should  re- 

pariiament  of  the  16  fit  17  of  Car.  2,,  for  the  draining  of  «de:  Held, 

^  °         that  the  lands 

certain  fens  in  Lincolnshire^  as  consisting  of  5000  acres,  so  vested  in  the 

trustees  were 

and  described  in  the  said  act  of  parliament  as  being  set  not  thereby 
apart  for  an  additional  recompence  to  certain  trustees  parochial ;  and 

that  a  party,  by 
hiring  and  service  on  those  lands,  gained  a  settlement  cither  in  the  parish  where  that  part  oif 
the  allotted  lands  where  the  service  was  performed  was  situate,  or  in  the  allotted  landl 
themselves,  which,  for  this  purpose,  were  to  be  considered  au  incorporated  distridt 

Z  z  4  therein 
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therein  namedi  over  and  above  a  third  part  of  the  said 
fens  before  assigned  to  one  Thomas  Lovell,  and  vested 
under  the  provisions  of  the  said  act  of  parliament  in  the 
said  trustees  therein  mentioned,  their  heirs  and  assigns, 
in  consideration  of  certain  burthens  and  charges  im- 
posed upon  the  said  trustees,  tlieir  heirs  and  assigns, 
by  the  said  act  of  parliament ;  that  although  at  the  pre- 
sent time  there  are  no  overseers  for  Deeping  Fen,  yet, 
nevertheless,  that  overseers  were  appointed  for  that 
place  at  intervals,  but  not  regularly  from  the.  year  1790 
to  the  year  1810,  since  which  time  no  overseers  have 
been  appointed;  and  that  until  within  the  last  eight  or 
nine  years  a  workhouse  was  kept  and  maintained  in  the 
said  Deeping  Fen^  for  the  residence  and  management  of 
the  paupers  living  in  the  said  fen.  Upon  this  evidence, 
the  court  of  quarter  sessions  confirmed  the  order  of  re- 
moval to  Craidand^  subject  to  the  opinion  of  this  Court 
upon  the  above  facts,  and  directed  that  the  said  act  of 
parliament  should  be  considered. as  part  of  the  case  (a). 

M'DoweU 


{a)  Th«  act  was  entitled  «  An  act  for  draining  of  the  fen  called  Dttp- 
ing  Fen,  and  other  fens  therein  mentioned  ;  *'  and  after  reciting,  '<  that  in 
the  41  &42Elix.  one  Thomas  Loveli  had  undertaken  to  drain  Deeping 
Fen  and  other  fens ;  that  one  third  part  of  the  fen-Iands  had  been  allotted 
and  decreed  to  him,  as  a  recompencc  for  so  doing,  by  the  commissioncn 
of  sewers ;  that  the  said  decree  had  been  ratified  and  confirmed  by  an  act 
of  parliament  passed  in  the  reign  of  James  I. ;  that  the  said  third  part  wal 
by  the  said  act  ordained  to  be  held  by  LoveU,  his  heirs  and  assigns ;  thatbt 
entered  and  became  possessed  thereof;  that  by  some  neglect  in  maintaining 
the  banks,  rivers,  and  sewers,  the  fens  were  returned  to  their  ancient  condi- 
tion," enacted  that  the  said  decrees  and  acts  of  parliament  should  be  re- 
pealed. It  then  further  recited,  that  the  assigns  of  LoveU  had  not  fiilly 
efl^ected  the  works,  and  alleged  for  reason,  that  the  allotments  were  not  a 
sufficient  recompencc  to  answer  the  charge  of  a  more  perfect  performance  of 
the  said  work,  and  enacted  that  the  persons  therein  named,  their  heirs  and 
assigns,  should  be  declared  to  be  the  undertakers  for  the  draining  of  the 
•aid  fens,  and  every  of  them,  in  trust  for  the  purposes  therein  mentioned. 

By 
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M^Dotioell  in  support  of  the  order  of  sessions.  The 
pauper  having  once  gained  a  settlement  in  Crovclafid^ 
was  properly  removed  to  that  parish,  unless  he  acquired 
a  settlement  by  hiring  and  service  in  Deeping  Fen. 
That  was  an  extra-parochial  place :  it  had  no  overseer 
since  1790.  The  pauper,  therefore,  could  not  be  re- 
moved thither.  The  fourteenth  section  of  the  local  act 
throws  the  burden  of  maintaining  poor  persons  residing 
on  the  5000  acres  on  the  trustees  therein  named.  It 
does  not  appear  that  the  place  where  the  pauper  served 
was  a  parish,  town,  or  vill.  The  place,  therefore,  where 
he  was  last  legally  settled  was  Crcnoland. 


1828. 


The  Kino 

agaimt 

The  iDhabit- 

auU  of 
Crowlano. 


BoUand  and  Bumaby  contra.  The  facts  stated  in 
the  case  are  not  sufficient  to  shew  that  the  place  in 
which  the  pauper  served  is  extra-parochial.    The  statute 


By  the  fourteenth  section  it  was  further  enacted,  that  tBe  said  thistees, 
their  heirs  and  assigns,  or  the  survivor  of  them,  their  or  any  of  their 
tenants,  farmers,  or  groundholders  of  any  part  of  the  said  third  part,  or  of 
the  said  fen,  or  of  the  said  £000  acres,  should  not  have,  or  at  any  time 
thereafter,  use,  or  claim  any  common  of  pasture  or  other  commonage  of 
pasturing  in  any  part  of  the  remainder  of  the  said  fens,  nor  any  of  them, 
nor  in  the  North  Fm  of  Pinchbeck  and  Spalding,  nor  any  part  thereof,  by 
virtue  or  pretence  of  his  or  their  resiancc  there ;  but  all  and  every  the 
inhabitants  that  might  thereafter  be  upon  any  part  of  the  said  third  part, 
or  upon  any  part  of  the  said  5000  acres,  and  were  not  able  to  maintain 
themselves,  should  be  maintained  and  kept  by  the  said  trustees,  their  heirs 
and  assigns,  and  the  survivor  of  them,  and  never  become  chargeable  in 
any  kind  to  all  or  any  the  respective  parishes  wherein  such  inhabitant  or 
inhabitants  should  reside  or  dwell;  any  statute  or  law  to  the  contrary 
thereof  in  anywise  notwithstanding.** 

By  a  subsequent  section,  in  consideration  of  the  sums  expended  in  and 
about  draining  the  fens,  and  of  doing  the  work  hereafter  to  be  done,  the 
trustees,  their  heirs,  &c.,  were  to  have  in  fee-simple  the  third  part  of  all 
the  fens  formerly  assigned  to  LovcU,  &c.,  as  also  5500  acres  added  and 
allotted  by  a  decree  of  sewers,  and  1000  acres  out  of  that  part  of  the  fens 
formerly  taken  in  for  the  queen's  improvement,  and  5000  acres  more,  to 
be  taken  proportionally  out  of  the  fens  of  Kesteven  and  Holland,  next 
adjoining  to  the  3500  aores^  upon  the  trusts  thereinafter  mentioned. 

says, 
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1828.  sayS|  that  the  inhabitants  shall  not  become  a  burden  to 
""""■  the  parishes  in  which  they  reside.  The  presumption, 
afiainst        is,  that  the  whole  of  the  5000  acres  were  situated  in 

The  Inhnbit-  m,         ,  i         r  i  i 

ante  of       some  parishes.     The  place,  therefore,  where  the  pauper 

CROWL4XO.  ,  11.  r    ^l_  •   l_ 

served  must  have  been  m  some  one  ot  those  parishes; 
and,   if  that  be  so,   he  gained   a   settlement   in  that 
parish.     In  Rex  v.  Saighion  on  the  Hill  (a),  GlaoerstonCf 
which  was  the  last  place  in  which  the  pauper  bad  been 
legally  settled,  had,  at  the  time  when  the  order  of  re- 
moval was  made,  ceased  altogether  to  be  a  township 
capable  of  maintaining  its  own  poor,   and  yet  it  was 
held  that  the  pauper  could  Tiot  be  removed  from  a  third 
parish  to  Saighton  on  the  Hilly  where  he  was  settled, 
before  he  gained  a  settlement  in  Gloverstone,  Here  Craay 
land  was  not  the  last  place  where  the  pauper  was  legally 
setded.     He  gained  a  settlement  either  in  the  parish  in 
which  the  part  of  Deeping  Fen^  in  which   he  served, 
was  situate,  or,  if  that  was  a  viil  or  township  maintaining 
its  own  poor,  then  in  that  vill  or  township.      It  is  true 
that   there  had  not  been  any   overseer  appointed  for 
several  years.     But  if  it  be  a  vill  or  township,  so  as  to 
admit  of  overseers,  the  parish  of  Spalding  might  have 
applied  to  the  magistrates  to  appoint  them,    and  then 
made  their  order.     The  place  where  the  hiring  and  ser- 
vice were  had  and  performed,  was  either  part  of  some 
one  of  the  parishes  referred  to  in  the  fourteenth  sectioo,' 
or  was  a  vill  or  township  capable  of  maintaining  its  own 
poor,  and  in  either  case  the  settlement  in  Crawland  was 
superseded. 

Bayley  J.     It  seems  to  me  that  in  this  case  the  re- 
moval  to  Crowland  cannot   be  supported.     It  appears 

that 
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that  the  pauper,  who  was  residing  in  Spalding^  had  ac- 
quired a  settlement  in  Cratdand.  But  if  Crortdand  was 
not  bound  to  maintain  him,  the  order  of  removal  is  bad. 
There  is  nothing  in  the  act  of  parliament  to  shew  that 
Deeping  Fen  is  extra-parochial ;  and  the  presumption  is, 
that,  before  the  enclosure,  it  was  in  some  parish.  The 
provision  relied  upon  in  support  of  the  order  of  ses 
sions,  is  ^^  that  all  and  every  the  inhabitants  that  may 
hereafter  be  upon  any  part  of  the  said  third  part,  or 
upon  any  part  of  the  said  5000  acres,  and  are  not  able 
to  maintain  themselves,  shall  be  maintained  and  kept  by 
the  trustees,  &c.,  and  never  become  chargeable  in  any 
kind  to  all  or  any  the  respective  parishes  wherein  such 
inhabitant  or  inhabitants  shall  reside  or  dwell."  The 
fair  construction  of  that  clause  seems  to  me  to  be,  that 
if  a  party  does  or  has  done  in  the  5000  acres  an  act 
which  would  give  him  a  settlement  in  a  parish,  he  shall 
be  no  longer  maintained  by  the  parish,  but  that  the 
obligation  of  maintaining  him  is  cast  on  the  trustees. 
The  land  allotted  is  made,  for  this  purpose,  an  incor^ 
porated  district.  The  true  construction  of  the  clause  is, 
not  that  it  prevents  a  settlement  from  being  obtained, 
nor  that  it  prevents  a  person  from  doing  that  which  will 
supersede  a  former  settlement  gained  elsewhere,  but 
that  the  burden  of  maintaining  the  poor,  instead  of  being 
thrown  on  the  whole  parish,  is  tlirown  on  that  particular 
part.  I  am  of  opinion,  that  in  this  case  the  oixler  of 
removal  to  Cropland  was  bad,  because  a  settlement  was 
obtained  in  Deeping  Fen, 


1828. 

The  KiKo 

The  Inhabit- 
anUof 

CROWLAirOli 


LiTTLEDALE  J.  Generally  speaking,  every  place  is  to 
be  deemed  part  of  a  parish  until  the  contrary  be  shewn. 
It  ought,  therefore,  to  be  shewn,  from  the  words  of  this 

actf 
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act,  that  the  £000  acres  are  not 
not  being  shewn,  thej'  must  be  ta 
If  so,  then  the  pauper  gained  a 
oF  which  the  part  of  the  50OO 
vice  was  performed  was  parci 
Craieland  was  thereby  supers 
be  different  if  the  5000  acres 
place;  because,  in  that  case,  ai 
been  gained  there,  and  a  paupe 
thither.  It  may  be  another  que 
gation  on  the  trustees  can  be  ei 
however,  to  say,  that  the  ordi 
supported. 

Pahke  J.  When  the  facts 
very  plain  case.  The  questio 
of  removal  from  Spalding  to  Cn 
If  the  pauper  liad  subsequent 
to  be  maintained  in  some  other 
supported.  Here  it  is  clear,  i 
right  to  be  maintained  by  the  | 
of  the  5000  acres  in  which  thi 
was  parcel,  or  by  the  trustees  r 
liament.  It  is  unnecesairy  to  ( 
or  the  trustees  were  bound  to  i 
do.  It  is  sufficient,  iii  order  to 
tliat  the  pauper  had  a  right  to  be 
or  by  the  trustees.  That  beinj 
cannot  be  supported. 

O 
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Doe  on  the  demise  of  Thompson  and  Others 

against  Clark. 

EJECTMENT  by  the  lessors  of  the  plaintiff,  as  de-  A  cottage 
standing  in  the 

visees  and  mortgagees  o(  John  Blackburn^  deceased,  corner  of  a 

meadow  (be- 

who  had  been  the  owner  of  an  estate  in  the  parish  of  longing  to  the 
Bradln/,  and  lord  of  the  manor  of  Bradley.  manor),  but 

At  the  trial  before  Park  J.,  at  the  Summer  assizes  for  i^anTfronTa^ 
the  county  of  Hants  1828^  it  appeared  that  the  action  was  ]J'f^'*^hSd 
brought  to  recover  possession  of  a  cottage,  which  stood  been  occupied 
in  the  corner  of  a  meadow  next  adjoining  the  high  road  twenty  years 

without  any 

in  the  village  of  Bradley  y  in  the  county  of  Hants.  A  hedge  payment  of 
and  high  bank  separated  the  cottage  from  the  meadow,  then  demanded 
There  was  no  waste  in  the  village,  but  there  was  waste  ^JhidTwasre- 
at  the  extremity  of  the  manor.     The  land  on  both  sides  and*the  oSut°* 
of  the  road  belonged  to  the  lessors  of  the  plaintiff.     It  ^1*''  Tl*'  ^^^ 

°  *  that  if  he  were 

appeared  that  the  cottage  had  been  occupied  first  by  •llo^ed  to  re- 

1  ./    sume  posses- 

one  Weston^  fifty  -four  years  ago,  and  afterwards  by  one  «on  it  would 

.  only  be  during 

James  Phillips;  the  latter  occupied  it  forty  years,  till  pleasure.    He 

i_-       1     .1         ^   .1  r     •   1  •      .^^*.        •  •  did  resume  and 

his  death,  at  the  age  oi  eighty,  in  1827,  when  it  was  keep  possession 
sold  by  his  son  to  the  defendant.     One  Holloxvai/y  who  more,  and  ^^" 
had  been  gamekeeper  to  Edward  Blackburn  in  his  manor  JJfJ^f  ^^^^^^ 
of  Bradley^  was  called  as  a  witness  :  he  proved  that  in  ^^^a^^e  pos- 

^  '  session  was  not 

1813  he  went  with  the  Rev.  Henry  Blackburn^  who  was  necessarily  ad- 

verse,  but 

the  clergyman  of  the  parish  of  Bradley^  and  brother  of  might  be  pre- 
sumed to  have 
jB.  Blackburny  the  then  owner  of  the  estate,  to  Phillip^ s  commenced  by 

house ;  that  H.  Blackbnrn  told  Phillips  and  his  wife,  the  lord, 
that  he,  on  behalf  of  his  brother,  had  come  to  take  pos- 
session of  the  house,  and  desired  them  to  get  another 
cottage  as  soon  as  they  could,  as  his  (//.  Blackburn's) 
brother  wished  to  pull  it  down.     Phillips's  wife,  in  the 

presence 
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presence  of  her  husband,  said,  she  had  as  much  rig 
to  be  there  as  Mr.  Blackburn,  for  they  had  ner 
paid  any  reot.  H.  Blactclmm  told  them  it  would  I 
better  lor  them  to  give  up  quiet  possessioD.  Tl 
husband  said  to  his  wife,  '■  It  is  of  no  use  making 
piece  of  work :  we  had  better.go  out  at  once."  Philli 
and  his  wife  then  went  out  into  the  road,  without  tl 
garden-gate,  and  were  asked  for  the  fastenings  or  key: 
they  said  they  were  in  the  habit  of  lastening  their  hou 
only  in  the  inside.  Phillips  was  then  asked  if  there  w. 
not  a  fastening:  he  said  there  was  a  chain,  whi< 
Hollowaif  looked  for  but  did  not  find.  HoUaway  the 
went  to  his  cottage,  forty  yards  oS,  for  a  ch^n,  and  le 
H.  Blackburn  and  the  others  in  the  road.  He  brougl 
a  chain,  put  it  round  the  wicket,  and  locked  it.  H.  Blaa 
bum  and  Holhwat/  then  went  into  the  house,  where  the 
remained  a  few  minutes,  and  then  unlocked  and  lockc 
the  gate.  H.  Blackbwn  then  told  Phillips  and  his  «if 
"  if  he  let  them  in  again,  it  would  be  during  his  brother 
pleasure;"  and  then  delivered  the  key  to  PhiUipt,  . 
appeared,  further,  that  Phillips  never  paid  any  rent  afte 
wards.  Witnesses  were  called  on  the  part  of  the  d 
feiidam  to    impugn   tlie   evidence   of  hiolloTtfi^.    Tl 
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than  by  the  payment  of  rent,  it  was  evidence  that  he  held        1828. 

by  permission  of  another.     The  learned  Judge  then  told 

the  jury  to  consider  whether  they  believed  the  evidence     Thomfsok 

agamsi 

of  HolU/way;  and,  if  they  did,  then,  whether  Phillips  did  Cu^u. 
not,  in  IBIS,  acknowledge  that  he  occupied  the  cottage 
by  permission  of  £.  Blackhwn  ?  if  they  believed  the 
evidence  of  HoUcmay^  the  lessors  of  die  plaintiff  were 
entitled  to  the  verdict.  The  jury  having  found  for  the 
plaintiff,  a  rule  nisi  for  a  new  trial  was  obtained,  against 
which 

Selvyn  and  Follett  shewed  cause.  The  case  of  Doe 
V.  Wilkinson  {a)  is  precisely  in  point.  The  defendant 
there  had  enclosed  a  small  piece  of  waste  land  by  the 
side  of  a  public  highway,  and  occupied  it  for  thirty 
years  without  paying  any  rent  At  the  expiration  of 
that  time  he  paid,  on  three  several  occasions,  6d.  rent; 
and  it  was  held  that  that,  in  the  absence  of  other  evi- 
dence, was  conclusive  to  shew  that  the  occupation  of  the 
defendant  began  by  permission,  and  entitled  the  plaintiff 
to  a  verdict.  In  this  case  the  circumstance  of  Phillips^ 
in  1813,  having  given  up  the  possession  to  the  agent  of 
Edxvard  Blackburn^  was  evidently  an  acknowledgment 
that  the  premises  had  been  occupied  by  the  permission 
of  the  owner  of  the  estate. 

Meremether  Seijt  and  Greenwood  contra.  The  autho- 
rities undoubtedly  establish  that  where  the  facts  are  such 
as  to  shew  that  the  relation  of  landlord  and  tenant  exists 
between  the  parties,  the  possession  is  not  adverse*  In 
Doc  V.  Wilkinson  {a)  the  house  was  built  upon  the  waste. 
The  defendant  had  occupied  during  thirty  years,  but 

(o)  dB.4^C.  413. 

during 
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1828.        during  that  time  no  rent  was  paid.     It  was  afterwards 
~        demanded  and  paid  on  three  several  occasions.     The 

DoK  dem.  *■ 

TuoMFsoN'  payment  of  rent  was  an  acknowledgment  that  the  de- 
CrjkRK.  fendant  held  as  tenant  to  the  person  to  whom  he  paid 
rent.  That  was  conclusive  evidence  to  shew  that  the 
commencement  of  the  occupation  was  by  the  permission 
of  the  person  to  whom  he  paid  the  rent»  In  this  case 
no  rent  was  ever  paid  by  the  defendant ;  and  there  was 
no  proof  that  the  cottage  was  built  on  the  waste  of  the 
manor.  The  plaintiffs  produced  no  title-deeds  to  shew 
that  the  land  on  which  the  cottage  was  built  was  the 
property  of  Blackburn.  It  appeared  that  Weston  oc- 
cupied fifty-four  years  ago ;  Phillips  succeeded  him,  and 
continued  in  possession  forty-two  years.  There  was  no 
interruption  of  the  possession  except  for  a  few  minutes. 
[_Bayley  J.  H,  Blackburn ^  in  1813,  came  to  the  cottage^ 
and,  on  behalf  of  his  brother,  demanded  possession,  and 
Phillips  then  reluctantly  gave  up  the  possession.]  That 
was  not  a  recognition  by  Phillips  that  he  held  as  tenant 
of  Blackburn  ;  and  no  evidence  of  Blackbiaii^s  title  was 
given.  Unless  the  Court  come  to  the  conclusion  that 
in  1813  Phillips  intended  to  admit  that  the  cottage  was 
the  property  of  Blackburn^  there  is  no  pretence  for  say- 
ing that  the  latter  is  entitled  to  recover. 

Bayley  J.  I  think  that  the  rule  for  a  new  trial 
ought  to  be  discharged.  There  was  no  evidence  to 
shew  under  what  circumstances  the  cottage  was  built. 
It  may  have  been  built  by,  and  afterwards  occupied 
adversely  to  the  former  lord  of  the  manor;  or  it  may 
have  been  built,  and  afterwards  occupied  by  Phillips^  by 
the  permission  of  the  lord.  There  must  be  an  adverse 
possession  for  twenty  years  to  give  title.  Phillips  was 
eighty  years  of  age  when  he  died ;  he  probably  knew 

under 
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under  what  circumstances  he  occupied  the  cottage,  and        1828. 
whether  he  lived  there  by  the  permission  of  Blackburn.       '     ~ 

•^  *  DoK  dem. 

Now  PkiUij)Sj  while  living  there  in  1813,  did  an  act     Thomwok 
which  was  evidence  of  an  acknowledgment  by  him  that       Clark. 
he  occupied  by  the  permission  of  the  then  owner  of  the 
estate.     The  question  is,  Whether  the  jury  were  war- 
ranted in  concluding  from  that  act,  that  he  did  occupy  by 
such  permission  ?   It  appeared  that  E.  Blackburn,  under 
whom  the  lessors  of  the  plain  tiff  derived  title,  then  claimed 
the  cottage,  and  that  his  claim  was  reluctantly  acquiesced 
in  by  PhiUijis  and  his  wife,  for  they  surrendered  the  pos- 
session to  him.     H.  Blackburti  then  told  Phillips  that  he 
should  come  there  in  future  only  by  the  permission  of 
his  brother  E.  Blachbum,  and  Phillips  was  let  into  pos- 
session on  those  terms.     It  was  a  question  for  the  jury, 
under  those  circumstances,  to  say,  whether  he  remained 
in  the  cottage  by  adverse  title,  or  by  the  permission  of 
Blackburn,     There  certainly  was  not  in  this  case  any 
payment  of  rent,   the  case,   therefore,  may  not  be  so 
strong  as  that  of  Doe  v.  Wilkinson  {a).     But  tliere  was 
a  case  for  the  consideration  of  the  jury.     If  Phillips, 
in  1813,  had   refused   to   give  up  possession,  and  an 
ejectment  had  been  brought,  it  is  possible  that  the  then 
owner  of  the  estate  might  have  been  able  to  prove  by 
witnesses  that  Weston  and  Phillips  came  into  the  pos- 
session of,  and  occupied  the  cottage  by  permission.     I 
cannot  say  the  jury  came  to  a  wrong  conclusion,  and, 
therefore,  think  that  the  verdict  ought  not  to  be  dis- 
turbed.    This  rule  must,  therefore,  be  discharged. 

LiTTLEDALE  and  Pauke  Js.  concurred. 

Rule  discharged. 

(a)  SB.iC.  413. 

Vol.  VIII.  S  A 
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MoRLAND  and  Another,  Assignees  of  Dickins 
and  Warrick,  Bankrupts,  agmnst  Pellatt. 


Judgment 
entered  up  on  a 
warrant  of  at- 
torney given  by 
two  joint- 
traders,  and  a 
fi.  fiu  issued, 
returnable  on 
the  2d  of  May. 
On  the  Ittof 
tkat  Bionth  the 
sheriff's  officer 
received  from 
the  defendants 
the  money  di- 
rected  tobe 
levied.    On  the 
2d  of  May  one 
of  them  com- 
mitted an  act 
of  bankruptcy, 
and  the  other 
on  the  5th. 
On  the  1 1th  a 
commission  of 
bankrupt  is- 
sued, and  on 
the  19th  the 
sheriff  paid  over 
the  money  to 
the  execution- 
creditor.     In 
an  action  by  the 
assignees: 
Held,  that  he 
entitled  to 


A  SSUMPSIT  for  money  had  and  received.     Pit 
the  general  issue.     At  the  trial  before  Pari  J. 


retain  it,  not 
being  creditor 
having  a  se- 
curi^  at  the 
time  of  the 
bankruptcy. 


Plea, 
general  issue.     At  the  trial  before  Park  J.  at 
the  Devonshire  Summer  assizes  1828,  it  appeared  that 
in  August  1826,  the   bankrupts   were  indebted  to  the 
defendant  in  the  sum  of  218/.,  for  which  he  caused  them 
to  be  arrested.     They,  thereupon,  gave  him  a  warrant 
of  attorney  for  the  amount,  which  was  duly  filed,  and 
judgment  was  entered  up  on  the  5th  of  March  VS^7f 
and  a  fi.  fa.  issued  against  the  bankrupts,  returnable  on 
the  2d  of  Maji/.     The  goods   of  the  bankrupts  were 
seized  on  the  7th  of  March^  but  not  sold,  they  making 
payments  to  the  officer  of  the  sheriff  from  tinoe  to  uim; 
and  on  the  1st  of  Majf  they  paid  him  the  balance  of  the 
sum  directed  to  be  levied.     On  Uie  2d  of  Maj^  the  officer 
paid  over  the  money  to  the  under-sheriff,  but  he  refused 
to  pay  it  to  the  defendant  Pellatt  without  an  indemni^. 
On  the  11th  of  May  an  indemnity  was  given,  and  oo 
the  19th  the  money  was  paid  over.     An  act  of  bank- 
ruptcy was  committed  by  Warwick  on  the  2d  of  Mc% 
and  by  Dickins  on  the  5th.     On  the  12th  a  commissioD 
of  bankrupt  was  issued  against  them,  under  which  the 
plaintiffs   were   duly   chosen  assignees.       The  learned 
Judge  thought,  that,    under   these  circumstances,  the 
plaintiffs  were  entitled  to  recover  by  virtue  of  the  6  G.  4. 
c.  16.  5. 108.,  inasmuch  as  the  money  was  not  paid  over 
to  the  defendant  until  after  the  bankruptcy  of  Wamd 
and  Dickins.     The  plaintiffs,  under  this  direction,  hav- 
ing 
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ing  obtained  a  verdict,  a  rule  nisi  for  a  new  trial  Was       l8i8. 
granted  in  Michaebnas  term,  against  wliich 


Rogers  (with  whom  was  Wilde  Serjt)  shewed  eatise. 
According  to  the  decision  in  Notl^  v.  Buck  (a),  the 
plaintiffs  were  entitled  to  recover.  The  tfioney  was  not 
paid  over  by  the  sheriff  until  the  19th  o( May;  but 
before  that  time  a  commission  had  issued  against  War^ 
imck  and  Dickins  ;  the  sheriff,  therefore,  had  no  right 
to  pay  over  the  money,  and  the  present  defendant,  hav- 
ing received  money  which  belongs  to  the  estate  of  the 
bankrupts,  is  liable  to  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  assignees.  ILitiledale  J.  When 
the  sheriff  received  the  money,  he  became  liable  to  aki 
action  for  money  had  and  received  by  the  plaintiff  ix 
that  suit.]  In  NotUy  v.  Buck  the  seizure  was  before  the 
bankruptcy,  and  thereby  the  property  was  changed. 
Clerk  V.  Withers  (6),  2  Bac.  Mr.  Exec.  (M),  and  yet  the 
sheriff  was  held  liable  to  the  assignees.  \Bcyley  J.  The 
property  is  not  changed  by  the  seizure,  but  the  sale.] 
Then  it  is  in  the  power  of  the  sherifl^  by  selling  or  ab« 
staining  from  doing  so,  to  give  the  property  to  either 
party  at  his  pleasure.  But  notwithstanding  the  seizure 
and  sale,  the  present  defendant  continued  a  creditor  of 
the  bankrupts.  In  Dalton'sSkeriffl  179.,  it  is  said,  "  If  the 
sheriff  upon  a  fi.  fa.  shall  execute  the  writ,  and  levy  the 
debt,' but  shall  neither  return  the  writ,  nor  pay  the 
money  to  the  plaintiff,  yet  the  first  levying  of  the  debt 
was  lawful,  &c.  Secondly,  the  plaintiff  may  haVe 
a  new  execution  against  the  defendant,  and  the  de- 
fendant is  left  to  his  action  agbinst  the  sheriff."     But 

(a)  BB.^C.  l$a  (b)  1  SbUc.  322. 

3  A  S  suppose 
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suppose  the  present  defendac 
the  money,  Iiad  sued  the  sher 
suggested,  he  could  not  have 
through  the  medium  of  the  ju 
he  would,  therefore,  have  beei 
execution,  which  is  contrary  K 
statute  6  G.  *.  c.  16.  s.  108.  I: 
feiidant  could  not  have  recovere 
had  no  right  to  pay  it  him,  a 
standing  such  payment,  belong! 
bankrupt 

C.  F.  fVilliams  and  Mereweth 
money  directed  to  be  levied  wf 
the  1st  of  May,  and  by  him  t 
As  soon  as  the  payment  was  mc 
money  had  and  received  to  thf 
that  suit,  Daley.  Birch  {a).  [. 
afler  a  return  had  been  made.] 
tumable  on  the  2d  of  May,  be 
an  act  of  bankruptcy.  The 
money  was  then  complete,  and 
claim  upon  the  bankrupt.  Th« 
to  be  distinguished  irom  tVi/nier 


PULATT. 
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he  comes  within  the  clause  in  question.  IF,  however,  1S28. 
he  was  not  then  a  creditor,  but  something  had  inter- 
vened  which  destroyed  the  debt,  I  think  that  the  statute  jngama 
is  inapplicable.  Now  the  plaintiffs  sue  under  a  joint 
commission,  and  must  make  out  a  title  as  assignees 
of  both  the  bankrupts,  existing  at  the  time  to  which 
they  must  refer.  Their  title  was  not  complete  until  the 
5th  of  Mat/y  and  before  that  time  the  writ  issued  by 
Pellatt  was  returnable,  and  the  sheriff  had  received 
under  it  the  whole  sum  necessary  to  satisfy  the  debt. 
It  is  said  that  the  sheriff  was  bound  to  keep  the  money 
until  the  return  of  the  writ.  We  need  not  decide  that, 
for  here  it  was  the  duty  of  the  sheriff  to  bring  the  money 
into  court  on  the  2d  of  -May,  to  be  paid  to  the  exe- 
cution creditor.  He  did  not  do  so ;  but  his  neglect  of 
duty  cannot  vary  the  rights  of  the  parties;  and  if  he 
had  done  his  duty  Pellatt  would  clearly  on  that  day 
have  ceased  to  be  a  creditor  of  the  bankrupts.  But 
without  any  actual  payment  of  the  money  to  the  ere- 
ditor,  I  think  that  the  seizure  of  the  debtor's  goods, 
and  the  conversion  of  them  into  money,  extinguishes 
the  debt.  The  old  cases  say  that  a  levy  under  a  fieri 
facias  discharges  the  original  debt.  The  only  cases 
since  the  statute  in  question  are  Wymer  v.  Kemblcy  and 
Notley  V.  Buck,  In  the  former,  the  goods  of  the  debtor 
had  been  seized  under  a  fieri  facias,  and  delivered  to 
the  creditor  under  a  bill  of  sale  by  the  sheriff;  then  a 
bankruptcy  followed,  and  it  was  held  that  he  had 
ceased  to  be  a  creditor.  Notley  v.  Buck  was  different ; 
there  the  sheriff  had  made  a  seizure  before  the  act  of 
bankruptcy,  but  the  goods  remained  in  his  hands  un- 
sold at  the  time  of  the  bankruptcy,  and  it  was  held 
that  the  sheriff  could   not  pay  over   to   the  creditor 

3  A  3  money 


PXLLATI. 
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lB9Sf  mQiiey  received  by  him  after  the  bankruptcy.  After 
^^Z^reJ  apd  be&re  ^ale,  the  sheriff  has  a  special  pro* 

ngfiinst  perty  in  the  goodsi  but  the  debtor  has  the  general  pro- 
perty;  i^)  to  that  time,  therefore^  the  debt  is  noi 
^tinguished,  and  the  judgment  creditor  has  a  securi^ 
for  bis  debt»  But  after  sale»  or  payment  of  the  money, 
th^  sheriff  becomes  the  debtor,  and  the  original  debt 
ij|  fxtinguisbed.  In  this  case,  therefore,  I  am  of  opinion 
th^t  the  defendant  was  not  a  creditor  at  the  time  of  die 
bankruptcy,  and  consequently  was  not  within  the  statute. 
He  has  then  a  right  to  retain  the  money  paid  to  him  bj 
the  sherifi^  and  the  rule  for  a  new  trial  must  be  made 
absolute. 

LiTTL£DAX.E  J.  I  think  the  defendant  was  entitled  to 
ha? e  a  verdict  in  his  favour.  But  for  the  proviso  in  the 
IQdth  section  there  could  have  been  no  doubt,  for  the 
seizure  was  before  the  bankruptcy;  and  as  between  a 
creditor  and  assignees  it  has  always  been  held  that  an 
execution  is  executed  by  seizure,  it  being  an  entire 
thing,  which,  when  once  begun,  must  go  on  to  a  con- 
clusion, and  cannot  be  stopped  by  an  act  of  bank- 
ruptcy. But  the  proviso  says  that  no  creditor,  thou^ 
for  a  valuable  consideration,  who  shall  sue  out  exe- 
cution upon  any  judgment  obtained  by  default,  cchh 
fession,  or  nil  dicit,  shall  avail  himself  of  such  execution 
to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid 
rateable  with  such  creditors.  Now  that  cannot  be 
meant  to  apply  to  all  persons  who  ever  have  been  cre- 
ditors of  the  bankrupt,  and  the  Court  have  held  it  to  be 
confined  to  creditors  having  security  as  mentioned  at  the 
beginning  of  the  section.  A  creditor  may  be  con- 
sidered as  having  security  by  a  judgment  or  a  seizure 

under 
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under  a  &.  fa.     But  had  he  security  in  this  case?    The        1828. 

act  of  bankruptcy  by  one  of  the  j>artners  was  not  until 

the  5  th  of  May.    The  whole  of  the  money  was  paid  to       againtt 

^  PXLLATtW 

the  sheriff's  officer  on  the  Ist  of  Mcn/f  before  an  act  of 
bankruptcy  by  either  partner,  and  on  the  2d  it  was  the 
duty  of  the  sheriff  to  return  the  writ,  and  pay  over  the 
money.  From  that  time  PeUait  ceased  to  be  a  creditor 
having  security.  Bat  I  am  disposed  to  go  still  further, 
and  to  say  tliat  the  sheriff  was  liable  to  an  action  for 
money  had  and  received  at  the  suit  of  the  creditor  as 
soon  as  it  was  paid,  and  before  the  return  of  the  writ. 

Parke  J.  I  think  it  clear  that  the  latter  part  of  the 
108th  section  cannot  deprive  any  execution-creditor  of 
his  remedy,  unless  he  is  a  creditor  having  security  at 
the  time  of  the  bankruptcy,  and  then  seeking  to  avail 
himself  of  the  execution  to  the  prejudice  of  other  fair 
creditors.  It  appears  to  me  that  PeUatt  was  not  a  cre- 
ditor of  the  bankrupts  at  the  time  of  their  bankruptcy, 
for,  according  to  the  case  of  Perkinson  v.  Gilford  (a),  at 
all  events  on  the  2d  of  Maj/  the  sheriff  was  substituted 
for  them  as  the  debtor,  although  it  may  be  doubtful 
whether  an  action  would  lie  against  him  before  the  re* 
turn-day  of  the  writ.  Here,  however,  the  title  of 
Pellatt  against  the  sheriff  was  perfect  before  that  of 
the  present  plaintiffs  arose.  In  Clerk  v.  Withers^  as 
reported  by  Lord  Raymond  {b\  Lord  Holt  says,  that 
the  levy  is  an  answer  to  an  action  of  debt  or  scire  facias 
on  the  judgment,  and  he  refers  to  Atkinson  v.  Atkin^ 
son  {c) ;  but  there  the  money  had  been  paid  to  the 
sheriff.    That  point,  therefore,  may  be  somewhat  doubt* 

(a)  Cro,  Car.  539.  (*}   1072.  (c)  Cro.  Elk.  390. 

3  A  4  ful, 
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1828. 

MORLAND 

against 

PXLLATT. 


ful,  but  where  the  money  has  been  paid  to  the  sheriff 
there  can  be  no  doubt.  Pellatt,  therefore,  at  the  time 
of  the  bankruptcy,  was  no  longer  a  creditor  of  the 
bankrupt.  Then  is  he  seeking  to  avail  himself  of  the 
execution  ?  It  is  said  that  he  is,  because  he  cannot  sue 
the  sheriff  without  proving  it.  Supposing  that  to  be 
so,  he  is  using  it  against  the  sheriff,  and  not  to  the  pre- 
judice of  other  fair  creditors  of  the  bankrupt.  Such  an 
use  of  the  execution  is  not  prohibited.  In  any  view  of 
the  case,  therefore,  the  verdict  found  for  the  plaintifis  is 
wrong,  and  there  ought  to  be  a  new  trial. 

Rule  absolute. 


W.  Thomas  against  William  Cook. 


Where  ^. ,  at 
the  request  of 
B,,  entered 
into  a  bond 
with  him  and 
C  to  indem- 
nify D.  against 
certain  debts 
due  from  C, 
and  D,f  and 
B.  promised  to 
save  A,  harm- 
less from  all 
loss  by  reason 
of  the  bond : 
Held,  that  this 
promise  was 
binding,  al- 
though not  in 
writing,  and 
that  A,  might 
recover  from 
B.  the  whole  of 
the  monies 
which  he  was 
compelled  to 
pay  by  virtue 
of  the  bond. 


A  SSUMPSIT.  The  declaration  stated  that  on,  &c 
a  certain  partnership  in  trade  between  one  fV.Cooky 
since  deceased,  and  one  N.  D.  Morris^  was  dissolved; 
that  it  was  agreed  between  W,  Cook,  since  deceased,  and 
Morrisy  that  the  former  should  take  upon  himself  the 
payment  of  certain  debts  (specified  in  the  declaration); 
and  that  it  was  also  agreed  that  a  bond  of  indemnity,  exe- 
cuted by  W^  Cooky  since  deceased,  and  two  other  persons;, 
should  be  given  to  Morris^  to  save  him  harmless  firom 
the  payment  of  the  said  debts.  And  thereupon  aft^- 
wards,  to  wit,  on,  &c.,  in  consideration  that  the  plainti^ 
at  the  request  of  the  defendant,  would,  together  with  the 
defendant  and  W.  Cooky  since  deceased,  execute  a  bond 
of  indemnity  to  Morris  in  the  sum  of  4*100/.  conditioned 
to  save  bim  harmless  from  the  said  debts ;  the  de- 
fendant undertook  and  promised  the  plaintiff  that  he, 

the 
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the  defendant,  would  save  harmless  and  indemnify  him        1828. 
from  all  payments,  damages,  costs,  and  expences  which        " 
he  (plaintiff)  should  or  might  incur,  bear,  pa\',  sustain,        asahut 

,  .  Cook. 

or  be  put  unto  by  reason  or  means  of  his  so  executing 
the  said  writing  obligatory.  Averment,  that  plaintiff 
was  afterwards  compelled  to  pay  on  account  of  the  said 
debts  the  sum  of  360/.,  and  that  defendant  had  not 
indemnified  him.  The  second  and  third  counts  were 
in  substance  the  same.  The  fourth  count  alleged,  that 
in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would,  as  surety  for  JV.  Cook,  since  deceased, 
together  with  the  said  W.  Cook  and  the  defendant,  make 
and  draw  a  certain  bill  of  exchange  for  500/.  upon 
certain  persons  (named)^  and  would  indorse  and  deliver 
the  same  to  Morris,  in  order  that  he  might  negociate 
the  same  for  his  own  use,  the  defendant  undertook  to 
indemnify  the  plaintiff  from  any  loss  or  damage  by 
reason  of  his  drawing  and  indorsing  the  bill.  Aver- 
ment, that  plaintiff  did  draw  and  indorse  the  bill  in 
manner  aforesaid,  and  was  afterwards  by  reason  thereof 
compelled  to  pay  it,  whereof  the  defendant  had  notice, 
but  did  not  indemnify  him.  Counts  for  money  lent, 
paid,  had,  and  received,  and  on  an  account  stated. 
Plea,  the  general  issue  and  statute  of  limitations.  Re- 
plication, that  defendant  promised  within  six  years.  At 
the  trial  before  Park  J.,  at  the  Hereford  Lent  assizes 
1828,  it  appeared  that  the  plaintiff  and  defendant  had 
executed  the  bond,  and  drawn  the  bill  mentioned  in  the 
declaration  ;  that  the  defendant  had  requested  the  plain- 
tiff to  do  so,  and  promised  that  ne  stiould  not  be  a 
loser.  It  was  also  proved,  that  on  account  of  payments 
made  by  the  plaintiff  towards  the  debts  specified,  and 
the  bill  of  exchange,  a  sum  of  400/.  remained  due  to 

him 


defidency  of  900/.  Several  ac 
hy  the  defendant  within  six  y 
the  defendant  it  was  contended, 
on  account  of  the  alteration,  an 
not  recover  on  the  special  cou 
agreement,  the  promise  there 
the  deht  of  a  third  person,  ai 
could  only  recover  against  the 
on  the  count  lor  money  paid, 
The  learned  Judge  directed  tb 
for  the  plaintiff  for  SOO/^  and  j 
to  move  to  reduce  it  to  150^. 
pose  was  obtained  in  last  Eatlet 

Tatmton  and  Chilton  now  sh 
that  the  promissory  note  was 
alteration  \  but  although  void  a 
ceived  in  evidence  as  a  declarat 
it  tliat  the  money  was  due,  Be. 
V,  Maestaer  (&}.  \_Baifley  J.  "S 
instrument  as  a  contract,  whic 
visions  of  the  stamp^cL}  Eve 
plaintiff  is  entitled  to  retain  the 
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pay.     Such  a  promise  is  not  within  the  fourth  section        1828. 
of  the  statute  of  frauds,  and  need  not  be  in  writinff.       „ 

®  Thomas 

To  be  within  that  clause,  the  promise  must  be  made  to  a^mst 
a  creditor.  Here  the  plaintiff,  at  the  time  when  the  pro- 
mise was  made,  was  not  a  creditor.  If  one  bail  procures 
another  person  to  join  him  by  giving  a  promise  of  in- 
demnity, that  need  not  be  in  writing.  In  some  cases, 
where  there  was  an  original  consideration,  it  was  held 
that  a  promise,  although  made  to  pay  a  creditpr  of  a 
third  person,  need  not  be  in  writing,  JVilli^ms  v. 
Leaper{a\  recognized  by  Lord  Eldon  in  Houldit^  v. 
Milne  (6),  and  by  Lord  lUlenborough  in  Castling  v. 
Avbert  (c). 

Russell  Serjt.  and  Curwood  contra.  The  declaration 
itself  describes  the  debts  paid  by  the  plaintiff  as  the 
debts  of  W.  Cookey  deceased,  and  Morris  —  and  the  pro* 
raise  alleged  to  have  been  made  by  the  defendant  is  to 
indemnify  the  plaintiff  if  he  is  called  upon  to  pay  those 
debts ;  or,  in  other  words,  to  pay  those  debts  if  the 
original  debtors  did  not.  That  is  expressly  within  the 
words  of  the  fourth  section  of  the  statute  of  frauds, 
which  requires  all  special  promises  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  to  be  in 
writing.  It  is  said  that  the  plaintiff  was  not  a  creditor 
at  the  time  when  the  promise  was  made ;  but  the  cases 
oi  Jones  V.  Cooper  {d\  and  Matson  v.  Wharam  {e)  shew  that 
the  debt  need  not  exist  at  ttie  time  to  be  within  the  statute. 
{^Bayley  J.  This  in  reality  was  not  a  promise  to  pay  the 
debt  of  a  third  person,but  to  indemnify.]  That  is  true,  but 
it  was  to  indemnify  against  the  debt  of  a  third  person. 

{a)  2  WUs.  508.     Z  Burr.  188G.  (6)  3  Esp,  8(>. 

(c)  2  EaUt  325.  (d)  Cowper,  227.  (e)  2  T>  B.  SO, 

Baylet 


732  CASES  IN  MICHAELMAS  TERM 

1828.  Bayley  J.     It  is  provided  by  the  fourth  section  of  the 

I  statute  of  frauds,  that  "  No  action  shall  be  brought  to 

J.  HOMAS 

agairut        charge  the  defendant  upon  any  special  promise  to  answer 

Cook. 

for  thedebt,  default,  or  miscarriageof  anotherperson,unless 
the  agreement  upon  whicli  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  other  person  thereunto  by  him  lawfully  au- 
thorized."    Here  the  bond  was  given  to  Morris  as  the 
•  creditor ;  but  the  promise  in  question  was  not  made  to 
him.     A  promise  to  him  would  have  been  to  answer  for 
the  default  of  the  debtor.     But  it  being  necessary  for 
W.  Cookey  since  deceased,  to  find  sureties,  the  defendant 
applied  to  the  plaintiff  to  join  him  in  the  bond  and  bill 
of  exchange,  and  undertook  to  save  him  harmless.    A 
promise  to  indemnify  does  not,  as  it  appears  to  me,  ikll 
within  either  the  words  or  the  policy  of  the  statute  of 
frauds ;  and  if  so,  there  was  sufficient  evidence  to  entitle 
the  plaintiff  to  a  verdict  for  300/. 

Parke  J.  (a).  This  was  not  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  but 
an  original  contract  between  these  parties,  that  the 
plaintiff  should  be  indemnified  against  the  bond.  If 
the  plaintiff,  at  the  request  of  the  defendant,  had  paid 
money  to  a  third  person,  a  promise  to  repay  it  need 
not  have  been  in  writing,  and  this  case  is  in  substance 
the  same.  The  rule  for  reducing  the  verdict  oucrht, 
therefore,  to  be  discharged. 

Rule  discharged. 

.  (a)   littMate  J.  was  at  the  Old  Bailey. 
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1828. 


The  King  against  The  Inhabitants  of 

Mattishall. 


T  T  PON  an  appeal  against  an  order  of  two  justices,  Before  tlie  ex- 
whereby  J.  Taxflor^  and  Anne^  his  wife,  were  removed  indenture,  the 

master  said  that 

from  the  hamlet  of  Heigham^  in  Noi-wich^  in  the  county  the  intended 
of  NoTfoIky  to  the  parish  of  Mattishall^  in  the  same  county,  ^Im  hzve 
the  sessions  confirmed  the  order,  subject  to  the  opinion  ^Hnm^die 
of  this  Court  on  the  following  case :  —  5*^  •^•^l!"lf^ 

<3  the  parish  om« 

Jeremiah  Tauloi\  on  the  Sunday  fortnight  before  the  <»"»  y^o 

•^  ^  o  agreed  to  give 

Christmas  1820,  when  he  was  living  at  Mattishall  with  him  2/.  on  the 

.  J    execution  of 

his  father  and  mother,  was  informed  by  a  person  named  the  indenture, 
Hudson^  that  Joseph  Middkton^  who  was  a  blacksmith,  of  buying 
living  at  Wyviondhamy  wanted  a  lad.     J.  Taylor  went  to  ^^  ^^  ^^ 


MiddletorCs  the  next  day,  when  they  agreed  that  Taylor  ^^^^^l^'^^ 
should  go  on  the  Tuesday  following,  and  should  stay  a  njoney^dby 
month  upon  liking,  and  if  they  liked  each  other,  that  he  officers  was  an 

expense  incur- 

should  be  apprenticed  to  him  for'  three  years.     Taylor  red  by  reason 

.  of  an  indenture 

went  to  MiddletorCs  on  the  Tuesday  following,  and  con-  of  apprentice- 
tinued  with  him  for  a  month.     At  the  expiration  of  the  meaning  of  the 
month  the  indenture  was  executed.     It  was  for  three  f.  n/and  ^^ 
years ;  it  was  signed  by  the  master,  and  attested  by  the  {}je7ndentl^c' 
parish   officers ;   but  it  was   not   approved  of  by  two  »^"»»^  ^^  as- 
justices.     Taylor  served  under  the  indenture  for  three  justices, 
years,  living  during  all  that  time  with  Middleton.     Mid-- 
dletoTij   before   the   indenture   was   executed,    said   the 
pauper  should  have  some  better  clothes,  and  the  pauper 
thereupon  applied  to  the  parish  officers  of  Mattishall. 
The  parish  officers,  who  are  the  attesting  witnesses  to 
the  indenture,  agreed  to  give  him  2/.  at  the  execution 
of  the  indenture,  to  buy  clothes ;  and  21.  more  for  tb« 

fame 


denture  of  apprenticeship  was  vi 
having  been  approved  of  by  tw 
advanced  by  the  parish  office 
within  the  meaning  of  the  pr 
section  of  the  BUtobe  56  G.  3.  c 
pense  iocorred  by  reason  of  the 
fore,  within  the  very  words  of  tl 
section.  It  is  also  within  the  m 
the  legislature,  which  was,  that 
tinely  advanced  money  for  the 
poor  children,  without  becominj 
indenture,  and  thereby  renderec! 
tices  unnecessary.  The  object 
that  wherever  the  parish  offi( 
vancing  any  money,  the  bindit 
the  approbation  of  two  justices. 

Chilty  and  Biggs  Andrews  con 
not  found  that  the  money  was 
funds,  and  that  &ct  ought  not  i 
Arundel  {a)  shews,  that,  befo 
c.  139.,  though  the  apprentice 
parish  workhouse  at  the  time  i 
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sary.     The  56  G.  3.  c.l39.  only  applies  to  cases  over        1828. 

which  the  parish  officers  have  a  control  in  consequence 

of  their  providing  the  premium.  agamu 

The  Inhabit* 

ftDta  of 
MattubaUm 

Bayley  J.     It  seems  to  me  that  the  order  of  sessions 
is  right.     The  enacting  part  of  the  eleventh  section  of 
the  56  G.  3.  c.  1 39.  goes  beyond  the  recital.     If  it  had 
not,  I  could  not  have  said  that  the  money  was  paid  as  a 
premium.     But  the  master,  before  the  execution  of  the 
indenture,   requires   that  the   boy  should  have  better 
clothes,  and  the   pauper  then   applied   to  the  parish 
officers,  and  they  supplied  him  witli  2/.,  and  agreed  to 
give  him  2/.  more.     It  has  .been  said,  that  it  does  not 
appear  that  the  money  was  paid  out  of  the  parish  funds. 
If  that  was  not  so,  it  might  easily  have  been  proved. 
The  sessions  have  found  that  it  was  paid  by  the  parish 
officers.     That  prim&  facie  implies,  that  it  was  paid  by 
them  out  of  funds  belonging  to  them  in  that  character. 
We  may  assume,  therefore,  that  the  sessions  had  premises 
whereupon  tp  find,  that  the  money  was  contributed  by  the 
parish  officers,  not  out  of  their  private  funds,  but  out  of 
the  parish  funds.     If  the  fact  be  so,  then  we  must  look  to 
the  words  of  the  statute  56  G.  3.  c.  139.  5. 11.     It  recites 
that  the  salutary  provisions  of  the  43  Eliz.  are  frequently 
evaded  in  the  binding  out  poor  children  apprentices, 
and  the  premium  of  apprenticeship,  or  a  part  thereof,  is 
clandestinely  provided  by  parish  officers,  who  are  thus 
enabled  to  bind  out  such   poor  children  without  the 
sanction  of  justices  of  the  peace ;  and  then  enacts,  ^^  that 
no  indenture  of  apprenticeship,  by  reason  of  which  any 
expense  V)hatevei'  shall  at  any  time  be  incurred  by  the 
public  parochial  fund,  shall  be  valid  and  effectual  unless 
approved  of  by  two  justices,"  &c.     Here  the  money  was 
paid,  because  the  master  objected  to  taking  the  ap- 
prentice 


any  settlement. 

Lll-TLEDALE  J.       Wc  NlUSt  I 

of  the  case,  that  the  parisli  off 
out  of  Tunds  belonging  to  then 
sessions  having  come  to  tliat 
within  the  words  of  the  act  of  [ 

Parke  J.  It  is  perfectly  c 
vanced  to  the  pauper  was  sn 
public  parochial  funds,  within 
part  of  the  eieventh  section  of  t1 
it  was  not  advanced  as  a  prem 
of  tile  recital.  I  think,  also, 
the  mischief  contemplated  by 
statute  43  Eliz.  c.  2^  the  asseii 
quired  in  cases  where  the  bii 
officers.  But  if  they  secretly 
part  of  the  premium,  (provided 
pardes,)  the  assent  of  the  ji 
That  was  the  mischief  whici 
remedy.  The  statute  56  G. '. 
the  assent  of  the  justices  in  a 
officers  interfere  in  the  biodir 
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1828. 


Row£  against  Brenton. 

TPROVER  for  a  quantity  of  copper  ore.    Plea,  not  Where  the 
guilty.     In  Hilary  term,  7  8c  8  G.  4.,  the  Attorney  terested  the 
and  Solicitor-General  appeared,  and  suggested  that  the  nendmay, m « 
crown  was  interested  in  the  result  of  this  cause,  and  de-  ™""^  o* ''«« *'^ 

^  demand  a  trial 

manded  a  trial  at  bar  as  a  matter  of  right,  the  Court  not  *^  ^^* 
having  power  to  grant  a  writ  of  niid  prius  where  the  king 
is  a  party,  or  where  the  matter  toucheth  the  right  of  the 
king,  without  a  special  warrant  from  the  king  or  the 
assent  of  the  king's  attorney,  2  Inst.  ^g*.  Fitz.  N,  B, 
241  a.  tiu  Procedendo.  Upon  this  ground  a  trial  at  bar 
was  granted. 

In  this  term  the  cause  came  on  for  trial,  when,  on  ^^^^^ »« ^'o- 

Ter  for  copper 

behalf  of  the  plaintifi^  it  was  proved  that  he  was  in  pos«  on  it  was 

proved  that  the 

session  of  certain  land  called  ZjamellaUf  or  NansmeUyn^  plaintiff  wa«  in 

possession  of 

in  the  manor  of  TewingUm^  in  Cornwall^  that  he  had  land  in  which 
sunk  a  shaft  there  and  raised  a  quantity  of  copper  ore,  ^nd  raised  the 
which  was  afterwards  carried  away  from  the  premises  by  and  *Sie  same*"' 


witness  on 


the  defendant,  who  was  a  shareholder  in  the  East  Crumis 

^  cross-examin- 

mine,  the  shaft  of  which  was  sunk  in  land  adjoininir  to  *^*°°  proved 

,       ,  that  the  ore 

the  plaintiff's.     On  the  cross-examination  of  the  plain*  «"•»  taken  away 

by  a  person 

tiff's  witness,  it  appeared  that  the  workings  of  the  East  who  had  a  shaft 
Crumis  mine  extended  under  the  plaintiff's  land,  and  close,  and  who 
that  they  were  actually  working  a  lode  of  copper  there,  um^iode  of  * 
when  the  plaintiff  sunk  his  shaft  down  to  the  same  lode  ^^theplain- 
and  brought  up  the  ore  in  question.  The  plaintiff's  u^'K^l^^*" 
counsel,  although  aware  of  the  nature  of  the  defence  *^*^'  ^^^^p 

^  '      ^  that  this  was 

about  to  be  set  up,  refused  in  the  first  instance  to  give  primA  facie  evi- 
dence of  the 
any  further  evidence  of  title;  and  it  was  thereupon  con-  plaintiff's  tide 

Vol.  VIII.  SB  tended  which m*^ be 

left  to  the  jury. 


liaXNTOK. 
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1828.  tended  for  the  defendant,  that  the  plain tiiF  had  not 
"■"■"'  established  even  a  primft  facie  case.  He  had  shewn  no 
against  title  to  the  land  beyond  the  presumption  arising  from 
the  mere  fact  of  possession,  and  although  that  might, 
prim^  facie,  extend  to  the  minerals  under  the  soil  as 
well  as  to  the  surface,  yet  no  such  presumption  could 
arise  when  it  appeared  that  the  defendant  was  in  pos- 
session of  and  working  the  lode  of  copper. 

Lord  Tenterden  C.  J.  We  all  think  that  the  Court 
cannot  take  upon  itself  to  nonsuit  the  plaintiff.  The 
evidence  given  must  be  left  to  the  constderation  of 
the  jury. 

The  AUomey^General  then  opened  the  case  for  the 
defendant,  and  stated  that  he  claimed  the  ore  in  question 
as  lessee  under  the  crown  in  right  of  the  duchy  of  CSom- 
*voaU.  That  the  plaintiff's  land  was  a  conventionaiy 
tenement  of  the  manor  of  Tewinglon^  and  that  although 
such  tenements  were  held  to  the  tenants,  their  heirs  and 
assigns,  from  seven  years  to  seven  years,  renewable  fcr 
ever,  they  were  of  a  base  tenure,  and  the  tenants  had  no 
right  to  the  minerals;  that  the  same  tenure  pervaded  the 
whole  of  the  duchy  manors,  and  that  wherever  copper 
had  been  worked  under  them,  it  was  by  virtue  of  leases 
from  the  Duke  of  Camwallj  or  the  king,  when  there  was 
no  Duke  of  Cornwall. 

In  support  of  this  Case  the  following  evidence  was 
given. 

An  extract  from  Domesday  Book,  shewing  that  the 
king  held  various  manors  and  possessions  in  Comwallt 
three  of  the  manors,  HelleUonej  Bewingtone  (which  was 
the  same  as  Tewingt(m\  and  PennehyUj  being  ancient 
demesne. 

Another 


Brknton. 
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Another  extract,  which  stated,  that  Bainald  held  of       1 828. 
Earl  Moreton^  Treville.  Tremetone.  and  Calestock.  "" 

ROWB 

A  charter  of  the  15  /7.  3.,  whereby  he  gave  and  j^mnn 
granted  to  Richard^  Earl  of  Poictou  and  Cornwall,  the 
whole  county  of  Cornwall,  with  the  stannary  of  Cornwall^ 
and  all  mines  and  other  appurtenances  of  the  same  county 
and  of  the  stannary  aforesaid ;  to  have  and  to  hold  of 
him,  the  said  king,  and  of  his  heirs,  to  the  same  earl 
and  his  heirs,  doing  therefore  to  the  said  king  and  his 
heirs  the  service  of  five  knights'  fees,  &c. 

A  commission  issued,  2  Ed.  1.,  to  certain  escheators, 
directing  them  to  enquire  by  good  and  lawful  men, 
(amongst  other  things,)  how  many  and  what  demesne 
manors  the  king  hath  in  his  hands  in  each  county,  as 
well  of  ancient  demesne  of  the  crown  as  of  escheats  and 
perquisites.  Also  what  manors  were  wont  to  be  in  the 
hands  of  the  king's  predecessors,  and  who  now  hold  the 
same,  and  by  what  warrant,  and  from  what  time,  and  by 
whom,  and  how  they  have  been  alienated.  The  return 
for  the  hundred  of  Po^wdreshire  stated,  "  That  the 
manor  of  TewingUm  was  heretofore  ancient  demesne  of 
the  crown  of  the  lord  the  king,  and  King  Henry,  father 
of  the  lord  the  now  king,  gave  the  said  manor  to  his 
brother.  Earl  of  Cornwall,  and  it  is  worth  20/.  Also  the 
manors  of  Moreste  and  Tibeste,  &c.  were  escheats  of 
King  Henry,  father  of  the  now  king,  by  the  death  of 
Andrew  de  Vitri,  and  the  same  King  Henry  gave  the 
said  manors  to  Richard  his  brother,  Earl  of  Cornwall, 
now  forty  years  past  and  upwards.  Also  the  late  Robert 
de  Cardinan  held  in  chief  of  the  lord  the  King  Henry, 
father  of  the  lord  the  now  king,  seventy-one  fees,  whereof 
the  lord  the  Earl  of  Cornwall  holds  of  the  same  fees 
Restormel,  &c.  All  tliese  are  alienated  by  Isolda  de 
Cardinan,  and  are  worth  SO/.,  now  four  years  past. 

3  B  2  (Other 


manner.  A  copy  of  a  coram 
was  produced,  and  it  appear* 
the  nature  of  a  petition  ofrigh 
ValUtort,  to  recover  from  thi 
of  Trematon  and  Calestock.  T 
in  parliament,  and  was  sent 
nature  of  the  complaint  might 
Court  sent  a  request  to  the 
them  two  inquisitions  takeU)  c 
Bichard,  the  other  on  the  d< 
The  Chancellor  answered  thai 
found,  but  the  latter  he  certii 
court,  and  it  is  then  set  out  ( 
admitted  to  be  good  seconda 
quisition  taken  in  the  29  Ei 
record,  whereby  it  appeared 
in  his  demesne  as  of  fee  of  Ui< 
after  mentioned  as  assessionabi 
of  mine  of  tin,  &c.  and  that  in 
were  free  tenants,  conventional 
For  the  plainUff  it  was  cont 
had  no  right  to  give  evidence 
manor  except  Tfwin^on^  of  « 


BasnoK. 
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rights  in  any  of  the  manors ;  and  as  the  point  was  after-  1828. 
wards  discussed  at  length,  the  arguments  upon  it  in  this  — - 
stage  of  the  proceeding  have  been  omitted.  agamu 

A  grant  by  Ed.  2.,  in  the  first  year  of  his  reign,  to 
Piers  de  Gavestorij  of  the  whole  county  of  Corrvmall^ 
with  the  casdes,  towns,  manors,  &c.  and  also  the  stan- 
nary, and  all  mines  of  tin  and  lead  which  were  of 
Edmundy  late  Earl  of  Cornwall^  in  the  county  aforesaid. 

A  grant  by  EcL  2.,  in  the  third  year  of  bis  reign,  to 
Piers  de  Gaveston^  and  Margaret  his  wife,  confirming 
the  former  grant. 

A  grant  in  the  1 1  Ed.  2.  of  the  same  premises  to 
Isabella^  Queen  of  England^  to  hold  during  the  king's 
pleasure. 

Charter  of  the  5  Ed.  3.,  granting  to  his  brother,  John 
of  EUham^  the  Earldom  of  Cornwall^  and  inter  alia  the 
seventeen  manors  in  question,  which  were  there  enu- 
merated. 

Charter  of  the  1 1  Ed.  3.,  creating  his  son  Edward 
Duke  of  Cornwall^  and  granting  to  him  inter  alia  those 
seventeen  manors,  viz.  ^^  Launcestorij  Trematon,  Tyn^ 
iagely  Bestormeli  ClymnesUmde,  Tybeste^  TewingtoTh  Hel- 
leston  in  Kerrier^  Moreste^  Temamayley  (Tyooamhalef) 
Pengknethy  PenLyn^  Bellaton,  Elleslon  in  Trighshire^ 
Lyskyrety  Calisiock,  Talskydej  and  LosPmythieU  and  our 
prisages  and  customs  of  wines,  and  all  the  profits  of 
our  ports  in  Cornwall^  &c.;  also  our  stannary  in  the 
same  county,  together  with  the  coinage  of  the  same 
stannary,  and  with  all  issues  and  profits  therefrom 
arising,  and  also  with  the  explees,  profits,  perquisites 
of  court  of  stannary,  and  mines  in  the  same  county; 
to  have  and  to  hold  to  him  and  to  the  first  begotten 
sons  of  him  and  of  his  heirs  kings  of  England^  and 

3  B  3  dukes 


as  u  aferesud.  All  whicli  soi 
&c  we  do  by  our  present  chart 
annex  and  unite  to  the  aforesa 
the  same  for  ever,  so  that  frui 
may  at  no  time  be  in  anywise  » 
any  maoaer  soever  given  or  gra 
to  any  other  person  or  persons  t 
said  place ;  so  also  that  on  t 
other  dukes  of  the  same  place  I 
son  or  tfons  to  whom  the  »aid 
aibresaid  grants  is  known  to  beli 
the  same  duchy,  with  the  castl 
other  things  aforesaid,  uhall  re 
kings  of  England,  to  be  retainet 
the  same  our  heirs  kings  of  £t^ 
sons  hereditarily  to  succeed  ii 
England  shall  appear  as  is  atbn 
us  and  our  heirs  we  do  grant  ai 
with  the  appurtenances  to  be  d 
be  holden  as  b  above  expresse 
the  charter  there  was  the  follow! 
however  willeth,  that  his  dear  a 
tie  Burghmch  JViUiam  de  Ctaa\ 
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concerning  the  pei*ception  of  the  aforesaid  issues  con-        1828. 
trary  to  the  aforesaid  grant  of  the  king."  ~ 

Another  charter  of  the  same  year,  reciting  the  former,        agahiu 

BUCNTOM. 

and  granting  to  the  Duke  of  Cornwall  the  return  of  writs 
in  the  places  before  named. 

A  third  charter  of  the  same  year,  I'eciting  both  the 
former,  and  granting  and  confirming  to  the  Duke  all  fees 
in  any  way  belonging  to  the  said  castles,  manors,  &c. 

The  account  of  the  receiver,  William  de  Cusance^  for 
the  year  1 1  Ed.  3.,  was  then  produced  from  the  king's 
i^membrancer's  office,  (which  was  proved  to  be  the 
proper  depository  for  the  minister's  accounts  of  the 
king  and  the  Duke  of  Cornwall.)  It  appeared  to  have 
been  audited  and  allowed.  This  account  stated,  that 
no  issues  or  profits  of  the  manors,  &c.  in  question,  had 
been  received  after  Matfy  because  Edward  Duke  of 
Cornwall  had  then  taken  seisin  of  them  pursuant  to 
the  charter. 

A  document  was  then  produced  from  the  same  office^  On  account  of 

^      ,  .  ^       .  .  ,  ^    ,       the  interest 

purporting  to  be  a  caption  or  seisin  to  the  use  of  the  which  the 
Duke  of  Cornwall^  by  James  de  Wodestocke  and  William  theduch^of 
de  Monden,  assigned  by  the  letters  patent  of  the  Duke,  ^*^i^*^. 
to  do  the  same  on  Monday,  May  12.  11  Ed.S.     For  ^f^' «»>«  P<»*»- 

•^  -^  iuons  or  rete- 

the  plaintiff  it  was  objected,  that  this  instrument  could  n^wofthe 

duchy  are  to  be 

not  be  read  in  evidence.     That  it  was  not  a  public  considered  as 
document,  executed  under  any  public  authority,  but  a  and,  on  this 
mere  account  of  something  done   under  a  letter  of  cument  pur. 
attorney  from  the  Duke  of  Cornwall.    The  Duke  of  ^^lon^Bef^m 
Cornwall  was  merely  a  subject,  although  the  highest  in  JJ^^e^fii^**  ***** 
the  kingdom :  the  public  had  no  interest  in  his  acts,  ^"K**  ®^  ^•T^ 

^  ^  '   uftiU  by  certain 

nor  any  with  respect  to  the  revenues  of  the  dukedom,  persons  aligned 

•^  by  his  letters 

His  acts  were,  therefore,  to  be  treated  as  those  of  any  patent  to  do  so. 

,  was  received  in 

Other  subject,  and  consequently  this  instrument  could  evidence  to 

•  1 )  t»hew  the  righ  (s 

3  13   4  not  uf  the  Duke. 


document  relating  to  the  pro| 
much  as  it  was  the  erideace  o 
hy  Ed.  S.  to  Oxe  Duke  of  Con 


Lord  Tenterden  C.  J.  1 
jectioQ  entirely  fails.  It  has 
■trument  cannot  be  received 
m  mere  private  document,  the 
wail  being  only  like  those  < 
general,  that  is  true.  But  wi 
Comwatt,  the  case  is  very  di; 
no  Duke  of  Cornwall,  the  pt 
revert  to  the  crown.  The 
public,  has  an  interest  in  evi 
duchy  of  CorrraiaU  and  ils  revc 
whether  any  act  afiecUng  th 
when  there  is  no  Duke  of  C 
of  ComwaU  when  there  is 
question  is,  therefore,  a  docui 
of  the  public,  and  must  be  rec 

The  capdon  of  seisin  i^  the 
then  read.  It  first  coniained 
The  first  entry  was  as  follov 


BKBmoir. 
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at  the  feast  of  St.  Michael  l^d.^  and  doing  suit  at  the        1828. 
court  of  the   lord   duke,   from  three  weeks   to   three       — — 

ROWM 

weeks."  agamU 

The  other  free  tenants  were  then  mentioned  in  like 
manner,  the  fine  of  tin  always  being  a  sum  certain. 
Then  followed  the  free  conventionaries.  ^'  Nicholas 
Wysa  holds  of  the  lord  duke,  in  convention,  one  mes- 
suage, &c.  which  he  took  of  the  lord  John,  late  Earl  of 
ComwaUf  to  hold  in  conventionary  from  the  feast  of 
St.  Michael,  in  the  7  Ed.  3»  to  the  end  of  seven  years 
thence  next  following,  not  completed.  Rendering, 
therefore,  by  the  year,  at  the  four  usual  terms,  7^.  9d. ; 
and  at  tlie  feast  of  St.  Michael  a  certain  rent,  called  a 
fine  of  tin,  and  doing  suit  at  the  lord's  court  from  three 
weeks  to  three  weeks ;  and  he  shall  be  reeve,  deoennier, 
and  beadle,  when  he  shall  be  elected;  and  shall  pro- 
perly sustain  the  messuage  aforesaid,  shall  manure  the 
land  with  the  whole  stock,  not  making  waste  nor  de« 
struction ;  and  when  he  shall  die  the  lord  shall  have  in 
the  name  of  a  heriot  the  beast  which  shall  be  of  the 
greatest  price,  and  he  shall  have  nothing  of  his  other 
chattels.  And  he  hath  done  fealty,  and  claims  to  hold 
the  tenements  aforesaid,  in  free  conventionary,  by  the 
aforesaid  services,  during  the  term  aforesaid."  After 
several  other  free  conventionaries,  there  was  ^*  Philip 
de  NansmeUyn  holds  of  the  lord  duke  one  messuage 
eleven  acres  of  land  English,  in  half  an  acre  of  land 
Cornish  in  NansmeUyn^  which  he  took  of  the  aforesaid 
earl,  to  hold  in  convention  for  the  time  aforesaid,  ren- 
dering therefore,  by  the  year,  at  the  four  usual  terms, 
lis.  and  a  fine  of  tin,  and  doing  suit  and  all  other  ser- 
vices as  the  aforesaid  Nicholas  fVysa,  and  hath  done 
fealty,  and  claimeth  to  hold  those  tenements  in  free  con- 
vention 
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1888.        Teation  by  the  aforesaid  services,  during  tbe  term  afore- 

■  and" 

tjaiiM  Tbea  followed  umilar  eotries  at  to 

John  de  NaiameUyn  ,- 

Jordan  de  Natumetfyn  .■  and 

Or^ory  de  tftmsmdlt/n. 

"  Native  coDventiooaries. 
*'  Niekdoi  Pantener,  a  native,  holds  of  tbe  lord  doke 
<Mie  messuage,  &c.  iu  7\fngaran,  which  he  b^re  took 
of  the  lord  John,  late  Earl  of  Cornwall,  to  bold  in 
native  convention  trom  the  feast  of  St.  Mtchtui,  7  Ed.  S. 
to  tbe  end  of  seven  years  then  next  following,  not 
completed ;  rendering  therefore,  by  tbe  ye&r,  at  the 
fiwr  uijual  terms,  Ss.  and  doing  suit  at  the  lord's  cooit 
from  three  weeks  to  three  weeks.  And  he  shall  be 
reeve,  decennier,  and  beadle,  when  he  shall  be  elected, 
and  shall  be  taxed  at  the  will  of  the  lord ;  and  when 
be  shall  die,  the  lord  shall  have  all  his  chattels,  and 
his  latest  bom  son  wh<»n  he  shall  leave  alive  shall 
have  bis  land  by  a  fine  to  be  made  with  the  lord,  at 
the  same  lord's  will.  And  hath  done  feal^,  and' 
claimeth  to  hold  those  tenements  by  the  aforesaid  scr- 
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and  he  shall  not  be  amoved  from  the  land  for  his  whole        1828. 
life,  and  he  hath  done  fealty." 

^  Row* 

At  the  close  of  the  document  there  was  this  entry :        a^iamd 

BftunEOX* 

^^  Fines  of  tin  of  free  conventionaries  and  natives  at  the 
feast  of  St.  Michael^  worth  by  the  year  205.  Also  toll 
of  tin  of  Teuoington  is  worth  by  the  year  65." 

The  caption  of  seisin  of  the  other  manors  also  con- 
tained free  tenants,  free  conventionaries,  native  con- 
ventionaries, and  natives  of  stock. 

A  minister's  account  for  Teunr^on^  25  Ed.  1.,  was 
then  read,  containing  an  acknowledgment  of  4fS.  of 
Passchals  of  Nansmeih/n^  a  conventionary  for  this  that 
he  may  hold  his  land  for  the  term  often  years  as  he  before 
held;  this  being  the  first  year. 

A  document  purporting  to  be  an  extent  of  the  manor  An  andent  ex- 

tent  of  crown 

of  Tewington,  taken  in  the  1  Ed.  8.,  by  Soger  de  Gildes^  lands  found  in 

the  proper 

burgh,  was  then  produced  from  the  lord  treasurer's  re-  office,  and  pur- 
membrancer's  office.  It  was  strung  together  with  several  been  uken  by* 
others.  The  first  (an  extent  of  Tyvoamhale)  was  described  y**T  j^^L*^ 
as  being:  per  sacramenium  ;  in  the  title  of  the  others  those  f  n<f  fo^lo'^ng 

*^  ■*  in  Its  con- 

words  were  omitted.     On  the  last  there  was  indorsed,  «*njction  the 

directions  of  the 

**  Roger  de  Gildesburgj  steward  of  the  lord  the  king,  of  the  »*■*•  4£d.  u 

will  be  pre- 

lands  of  the  king  which  were  in  Isabel  Queen  of  England  sumed  to  hare 
on  this  side  Trent,  by  command  of  WiUiam  de  Norwich^  under  compe- 
treasurer,  &c.,   delivers   here  these  rolls  the  27th  of  JJuIoughdJe^' 
October,  5  Ed.  3.,  from  the  Conquest"     Many  extents  ^^^^ 
found  in  that  office  have  similar  indorsements.    It  waa  ^<^"^* 
proved  that  the  lord  treasurer's  remembrancer's  office  is 
a  proper  depository  for  such  documents,  and  that  none 
are  received  there  unless  taken  by  due  authority,  but  that 
some  extents  under  the  crown  are  deposited  elsewhere. 
The  document  was  not  signed,  nor  did  it  contain  within 
itself  any  statement  of  the  authority  by  which  it  was 

taken ; 


Bunroir. 
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1828.        taken;  nor  was  any  commission  found.     But  the  order 
"— ~^        in  which   the  different  descriptions   of  property  were 

Rows 

mgamti        mentioned  pursued  the  directions  of  the  statute  4  Ed.  I. 

For  the  plaintiff  it  was  objected,  that  this  could  not 
be  received  in  evidence,  inasmuch  as  it  did  not  appear 
either  by  any  commission,  or  any  internal  eyidence,  by 
whom  or  under  what  authority  the  extent  was  taken. 
The  indorsement  merely  explained  the  manner  in  which 
the  rolls  came  into  the  remembrancer's  office,  and  had 
no  relation  to  the  taking  of  the  extents. 

On  the  other  hand  it  was  argued  that  the  statute 
4  Ed.  1.  made  it  the  duty  of  the  king's  steward  to  take 
extents  from  time  to  time,  and  that  the  extent  in  question 
must  have  been  taken  in  pursuance  of  the  statute,  as  the 
various  matters  contained  in  it  followed  each  other  in 
the  order  set  down  in  the  statute.  And  further,  that  in 
the  1  Ed.  S.  there  was  good  reason  for  taking  an  extent 
of  the  lands,  &c  granted  to  Queen  Isabelj  inasmuch  as 
that  grant  expired  on  the  death  of  Ed.  2. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
instrument  must  be  received.  It  appears  that  by  the 
statute  ^Ed.  \.  extents  such  as  this  are  directed  to  be 
made.  It  appears  also  that  King  Ed.  2.  in  the  eleventh 
year  of  his  reign  made  a  grant  of  the  premises  in 
question  to  Queen  Isabely  to  hold  during  his  pleasure. 
That  grant  would  expire  on  his  death.  Then,  in  die 
fifth  year  of  Ed.  S.  Gildersburg  (who  appears  to  have 
taken  tlie  extent  in  the  1  Ed.  3.)  by  command  of  the 
treasurer,  delivers  in  the  rolls  to  the  office  whence  thej 
are  now  produced*  They  are  found  in  the  office  where 
such  things  are  usually  deposited ;  and  the  only  groond 
that  can  be  urged  against  the  reception  of  the  evidence 

isj 
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is,  that  the  extent  does  not  appear  to  have  been  taken        1828. 

by  any  competent  authority.     But,  considering  that  the 

extent  pursues  the  directions  of  the  statute,  and  that  it        ogamtt 

B&moa. 

is  found  in  the  proper  place,  it  must  be  presumed  that 
it  was  duly  taken. 

Bayley  J.  Considering  that  this  document  was  found 
in  the  proper  office,  and  that  it  would  have  been  a 
breach  of  duty  in  the  person  having  the  custody  of  that 
office  to  admit  any  extent  not  duly  taken,  I  think  we 
must,  at  this  distance  of  time,  presume  that  it  was  taken 
under  competent  authority.  The  statute  ^  Ed.  1.  says 
that  extents  are  to  be  taken,  not  by  whom.  I  therefore 
think  it  was  the  duty  of  each  steward  under  the  crown  to 
take  extents  from  time  to  time  of  the  lands  under  his  care. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  If  this 
had  been  a  survey  or  rental  of  a  private  manor  it  could 
not  have  been  received.  But  an  act  of  parliament  re- 
quires extents  to  be  taken,  and  in  a  certain  manner. 
Looking  at  the  exterior  of  this  roll,  we  find  that  the 
document  in  question  is  indorsed  in  the  usual  manner, 
and  it  comes  from  the  proper  office.  Looking  at  the 
internal  contents,  we  find  that  the  person  delivering  it 
in  was  the  person  who  took  it,  and  was,  therefore,  the 
proper  person  to  make  the  return ;  and  that  the  mat- 
ters mentioned  in  it  are  those  of  which  the  statute 
directs  enquiry  to  be  made.  After  that,  there  cannot 
be  a  doubt  that  the  extent  was  taken  by  virtue  of  a 
sufficient  authority. 

Parke  J.  It  appears  to  me  that  this  extent  precisely 
follows  the  directions  of  the  statute.     And  if  a  commit* 

sion 
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1898.  tioD  were  necessary  to  give  it  validity,  we  might  nov 
presume  that  such  a  commission  once  existed,  but  has 
been  lost ;  but  I  have  no  doubt  that  it  was  the  duty  of 
the  steward  to  take  it  without  any  express  directions. 
The  extent  was  then  read ;  it  enumerated, 

1st.  Free  tenants ;  and,  as  to  them,  a  fine  of  tin  as  in 
the  caption  of  seisin. 

2d.  Free  conventionaries,  but  without  any  fine  of  tin. 

Amongst  others,  was 

*^  John  de  Nansmellyn  holds  half  an  acre  of  land,  and 
renders  annually  Ss.  6(L;^*  and  similar  entries  as  to 

Philip  of  the  same ; 

Jordan  of  the  same ;  and 

Gregory  of  the  same. 

Sd.  Natives  and  stock. 

At  the  close,  **  fine  of  tin  of  free  conventionaries  and 
native  is  worth  by  the  year  205." 

*'  Boger  de  Yonge  gives  for  fine  to  hold  the  toH  of  tia 
in  Tewifigton  6s.'' 

The  auditor  of  the  duchy  of  CorrmaU  then  produced 
firom  the  duchy-office  a  roll  called  an  Assession  Roll, 
which  purported  to  be  an  account  of  the  acts  done  by 
certain  assessors  in  the  7  Edm.  8.,  under  a  commission 
to  them  by  John  Earl  of  Cornwall^  which  was  there 
recited. 

For  the  plaintifi*  it  was  objected,  that  no  evidence 
having  been  given  to  connect  the  tenants  of  the  several 
manors  with  the  proceedings  of  the  commissioners,  the 
roll  could  not  be  read;  whereupon  the  parliamentary 
survey  was  produced,  and  in  that  document,  as  to 
Tewington^  it  was  stated,  that  A.  J3.,  &c.  holdeth  in 
fi'ee  conventionary  to  him  and  his  heirs  for  ever,  from 
seven  years  to  seven  years,  according  to  the  custom  of 

the 
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the  manor,  one  messuage,  &c.     At  the  end  of  the  sur-        1828. 
vey  of  Tewington  the  customs  of  the  manor  were  stated ;        — — — 

Rows 

the  first  of  which  was,  *^  there  ought  to  be  kept,  every  jtgamtt 
seventh  year,  an  assession-court  for  the  said  manor, 
unto  which  all  the  customary  tenants  are  by  their  cus- 
toms bound  to  repair,  there  to  enter  their  claim,  and 
new  take  the  several  tenements  and  parts  of  tenements 
that  they  hold  :  not  that  their  former  title  to  the  same 
doth  then  determine,  it  being  by  them  held  to  them,  their 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  manor;  but  for  that  thereby  divers  advantages  do 
or  may  accrue  to  the  lord/'  Several  instances  of  such 
advantages  were  then  stated,  and  the  survey  contained  a 
similar  custom  as  to  attending  the  assession-courts  in 
each  of  the  seventeen  manors ;  but  with  respect  to  the 
rights  of  widows,  and  the  course  of  descent,  the  customs 
were  not  precisely  the  same  in  each  manoc  After  the 
parliamentary  survey,  certain  documents  were  produced 
from  the  augmentadon-office,  which  appeared  to  be  me- 
morials  to  the  crown  from  the  tenants  of  several  manors 
in  the  9  Car,  1.  That  from  Tewingion  was  as  follows : 
— "  lOth  October^  9  Car.  I.  Forasmuch  as  by  the 
course  of  time  this  year  falleth  out  to  be  the  assession- 
able  year  of  the  manor  aforesaid,  parcel  of  the  ancient 
inheritance  of  the  duchy  of  Cornwall,  at  which  asses- 
sionable  year  the  tenants  of  the  said  manor  have 
anciently  used  to  take  their  customary  tenures  to  them 
and  their  heirs  from  seven  years  to  seven  years,  accord- 
ing to  their  custom,  by  a  commission  for  that  service  to 
certain  commissioners  specially  directed ;  therefore,  the 
customary  tenants  of  the  said  manor,  whose  names  are 
subscribed  as  well  for  themselves  as  the  residue  of  the 
homage  absent,  made  their  repair  at  his  majesty's  audit, 

held 


uieir  tenaer  ma;  oe  receivea  u; 
the  said  duchy  for  the  time 
Similar  memorials  from  sevei 
were  read.  It  was  then  com 
roll*  were  admissible. 

The  commission  and  assess 
then  read.  The  commission, 
&c.  was  as  follows : — When 
of  our  s^nory  of  Cornwall  b 
yet  hold  in  divers  manors  gn 
lands  of  those  parts  in  conve 
same  lands  oeruin  rents  by  tl 
wholly  expire  at  the  (east  of 
as  is  and  ought  to  be  know 
forasmuch  as  we  have  the  pow 
to  any  one,  to  retake  our  si 
handSf  and  make  thereof  our 
haps,  turn  to  the  injury  and 
oants,  DerertheleSB  we  will,  f- 
may  henceforth  hold  by  new  c 
in  convention,  so  that  they  i 
true  value  thereof,  in  manner  i 
ministers,  whom  we  have  sent 
may  be  agreed :  Hiereforei  w 
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for  term  of  life,  lives,  or  years,  according  as  it  shall  seem  1828. 
to  them  for  the  good  of  our  said  tenants,  who  now  hold  — -— 
our  same  lands,  or  in  their  de&ult  to  others  who  will  gire  agamu 
us  more,  and  as  shall  be  most  for  our  profit"  The  roU 
then  contained  a  statement  that  they  had  assessed  the 
lands  within  mentioned  for  seven  years,  and  there  were 
entries  applicable  to  the  different  manors.  For  Tevy 
ington  the  first  entry  was  ^^  Free  conventionaries.'' 

'^  Nicholas  Wysa  hath  taken  one  messuage,  seven  acres 
of  land,  in  one  ferling  of  land,  &c/'  The  twenty-ninth 
entry  was,  ^^  Philip  of  NansmeUyn  hath  taken  one  mes- 
suage, eleven  acres  English  in  half  an  acre  Camishy 
which  the  same  holds  in  Nansmellyti,  to  hold  in  conven- 
tion as  above,  by  rendering  therdbre  by  the  year  1  Is.  at 
the  four  terms ;  thereof  of  new  increase  2s»  6d^  suit  and 
other  services,  and  he  gives  to  the  lord  for  a  fine^  &a 
and  hath  done  fealty,"  &c. 

John  de  Nansmetb/n^ 

Jordan  de  NansmeUyn^  and 

Gregory  de  NansmeJbfn^  also  i^peared  to  have  taken 
the  tenements  which  they  before  held,  paying  an  in- 
creased rent  of  ll^*  instead  of  85.  6d. 

Several  ministers'  accounts,  corresponding  with  the 
rents  and  fines  named  in  the  assession-roll,  were  then 
put  in ;  and  various  other  assession-rolls  were  read,  by 
which  it  appeared  that  the  firee  conventionaries  always 
took  their  lands  for  seven  years,  sometimes  at  an  in- 
creased, and  sometimes  at  a  reduced  rent,  and  they 
found  sureties.  In  the  assession-rollf  9  H.  7«,  it  ap- 
peared that  a  condition  was  imposed  that  the  free  con- 
ventionary  tenants  should  leave  their  farms  in  good 
repair*  In  the  assession-roll,  \6H.  7.,  the  free  tenants 
were  mentioned  for  the  first  time.     Of  each  of  them  it 

Vol.  VIII.  S  C  was 


ID  (juesiiuii,  wiicir  uie  putiuuii  i 
the  ore. 

The  charter  grsoted  by  Kii 
CorwxaU,  ^nng  them  power  t 
charters  of  coDfinnatioiit  S3  £iA( 
of  pardon,  33  H.  7.»  which  inst 
convocatioQ  of  tinners,  were  the 
by  the  convocaUoQ  as  to  bouDcIi 

llie  enrolmeDts  of  several  \t 
b;  the  crown  when  there  wac 
were  read,  and  tollers  were  exa 
of  all  tin  worked  in  what  was  i 
term  is  well  known  throughout 
as  distinguishing  the  land  of  tl 
from  that  of  the  free  tenants,  wt 

The  enrolment  of  a  lease  \ 
W.  III.,  in  the  eighUi  year  of  hit 
and  to  farm  let  to  Henry  Vi 
mines  and  minerals  of  whatsoe 
found,  dug,  or  acquired  in  any 
lordships,  manors^  predncts.  or 
cS  ConmaU^  as  well  opened  as 
power  to  di^  Stc;  except  all 
served  all  royal  mines,  aod  all  n 
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and  all  tolls,  &rms,  and  other  dues  to  us  or  the  fanners       1828. 
there  belonging,  &c.  by  any  custom  or  demise  hereto-       "■"""* 

^  ^  Rows 

fore  made.  Habendum  for  thirty-one  years,  rendering  ngainsi 
one  tenth  of  the  clear  profits.  Covenant  by  the  lessees 
not  to  enter  upon  any  lands  in  the  tenure  or  posses- 
sion of  any  of  the  tenants  of  the  duchy,  or  of  any  person 
or  persons  whatsoever,  without  the  consent  and  permis- 
sion of  the  tenants  and  occupiers  of  the  same  lands  in 
that  respect  before  had  and  obtained. 

The  enrolment  of  a  similar  lease  granted  by  the  Duke 
oi  Cornwall  in  171 7>  upon  the  surrender  of  the  former, 
was  then  produced. 

For  the  plaintiff  it  was  objected,  that  this  could  not  be  The  enrolment 

of  a  lease 

read  until  evidence  had  been  given  of  the  loss  of  the  ori-  granted  by  the 
ginal  lease,  the  enrolment  being  of  a  counterpart.    It  was  wall  is  eW. 
said,  thatwhen  the  property  is  in  thecrown,  the  enrolment  samfTmiuinCT 
is  evidence,  because  thecnown  can  only  grant  by  matter  ^^  iromed 
of  record,  but  that  the  same  reason  does  not  apply  to  a  by  the  crown 

^*  "^  when  there  IS 

lease  granted  by  the  Duke  of  Cornwall.  In  KinnersUy  no  ^^^^  of 
V.  Orpe  (a),  it  was  said  that  the  act  of  the  officer  of  the 
duchy  of  Lancaster  was  evidence;  but  that  case  is  very 
different  from  the  present.  There  the  plaintiff,  in  order 
to  prove  his  title  as  lessee  of  the  duchy,  produced  the 
original  lease ;  but  that  contained  a  proviso,  that  it  should 
be  void  unless  enrolled  within  a  certain  time ;  and  the 
plaintiff  relied  on  a  memorandum  in  the  margin,  signed 
by  the  auditor,  whereby  it  appeared  to  have  been  en- 
rolled. BuUer  J.  said,  the  act  of  the  officer  was  evi- 
dence of  the  enrolment ;  but  that  it  was  unnecessary  to 
decide  the  point,  the  lease  being  admitted  by  the  plead- 
ings.   That  case,  therefore,  is  rather  an  authority  against 

(a)  1  Doug  56, 

3  C  2  the 


qoently,  the  lease  must  be  coi 
the  crown.  It  was  decided  ve 
of  the  duchy,  that  the  Duke 
sessions  of  the  duchy  with  tb 
King,  because  it  is  never  disi 
Filz.  Abr.  Prerog.  pL  16.  T 
therefore  be  admissible  to  pn 
perty>  either  by  the  King  or  tl; 


Lord  Tenterden  C.  J.  I 
enrolment  must  be  received  as 
the  Duke  of  Cornwall  is  of  a 
there  is  nothing  else  like  it  kno 
property  is  vested  in  the  Dul 
there  is  such  a  person,  and  in 
not  Whether  there  is  a  D 
there  is  an  o£Gce  called  the  Due 
auditor  of  the  duchy  accounts,  i 
for  managing  the  aSairs  of  the 
mie  of  evidence  as  to  their 
when  the  property  is  in  the  en 
is  in  the  Duke  of  CortmaUf  n 
finite  confiiaoD.    Looking  at  i 


Baentojc. 
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granted  when  there  was  no  Duke  of  Cornwall^  would  be        1 828. 
evidence  against  the  crown  at  any  future  time?  and  on       """~ 

Rowi 

account  of  the  peculiar  nature  of  the  dukedom,  and  tlie       agamu 
interest  which  the  crown  has  m  the  possessions  of  the 
dukedom,  I  think  that  all  the  same  rules  must  be  appli- 
cable to  it,  whether  it  be  at  any  particular  time  vested 
in  a  Duke  of  CortiwaU  or  in  the  King. 

Bayley  J.  I  cannot,  as  to  this  point,  make  any  dis- 
tinction between  the  King  and  the  Duke  of  Cornwall. 
To  use  the  phrase  of  Lord  Hobartj  <^  Dux  censetur  una 
persona  cum  rege."  Now  the  King  cannot  alienate  the 
possessions  of  the  crown  but  by  matter  of  record ;  and  as 
the  fee  of  the  possessions  of  the  duchy  is  alternately  in 
the  Duke  of  Cornwall  and  the  crown,  if  the  Duke  could 
grant  without  a  record,  the  crown  would  be  bound 
without  a  record.  It  is,  therefore,  necessary  for  the  pro- 
tection, as  well  of  the  tenants  as  the  crown,  that  all  grants 
of  duchy  property  should  be  by  a  record.  Then  there 
is  a  regular  office  and  an  auditor  for  managing  these 
matters,  whose  duty  it  is  to  enrol  authentic  documents 
only.  On  these  grounds,  I  think  that  the  enrolment 
in  question  must  be  received  as  evidence  of  the  lease. 

LiTTLEDALE  J.  For  the  purpose  of  this  question,  i 
think  that  the  King  and  the  Duke  of  Cornwall  must  be 
considered  as  identified.  It  would  be  very  inconvenient 
if  one  rule  of  evidence  should  prevail  when  there  is  a 
Duke  of  Cornwall^  and  another  when  there  is  not. 

Parke  J.  I  am  of  the  same  opinion,  on  account  of 
the  identity  of  interest  between  the  Duke  of  Cornwall 
and  the  crown.    There  can  be  no  doubt  that  the  lease 

3  C  S  would 


Several  sets  or  under-leas 
premises  were  then  put  in,  w! 
dig  for  copper  within  certain 
gideration  of  certain  toll. 

A  witness  was  then  colled, 
toll  of  copper  in  duchy  land 
crown,  but  not  in  lee  land, 
he  had  received  toll  of  cop 
Temifigton. 


WtiOT  in  each 

ofKienl 

manor,  btlons- 

ing  h.  the  ume 

lord.  ...d  pan 

ofU^^ntr 

■liMrict.itap- 

pnredihii 

there  <rH  ■ 

cluioflcninu 

■iiKWeriDB  the 

ume  dncn'p- 

tion.  and  to 

-bom  their 

tenemenU  wen! 

BranlKlbr 

MraiJai-woida: 

Held,  that 

e»iden«  of 

what  liriiM 

hod  b>^  en- 

i 

joyed  by  lho« 
teoanti  in  one 

II 

manor,  might 
beKcriTecTia 

For  the  plaintiff  it  was  ol^ 
not  to  be  received  of  that  wl 
manors.  The  evidence  is  no 
an  incident  of  tenure  or  a  ciu 
not  be  allowed  to  give  evideni 
in  another  manor  to  affect 
shews  that  the  tenure  is  tb< 
any  evidence  of  custom  in  < 
prove  a  custom  in  another,  i 
of  l^al  memory  were  in  tli 
person,  and  formed  a  part  • 
custom  to  be  binding  must  i 
memorial.  In  this  case  it  baa  I 
is  not  the  same  throuohont 
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caption  of  seisin  the  free  conventionary  tenants  in  Teuh  1828. 
tngton  are  said  to  pay  a  certain  fine  of  tin,  and  the  same  """"^ 
appears  in  the  inquisition  postmortem  Edmundii  but  agamu 
this  is  not  said  of  the  conventionary  tenants  in  other 
manors.  So  also  in  the  parliamentary  survey,  although 
it  is  stated  as  to  each  manor,  that  there  is  an  assessioa 
court  holden  every  seven  years^  to  which  the  tenants 
must  resort,  and  that  their  estates  do  not  then  cease^ 
yet  it  is  not  stated  that  in  each  they  hold  to  them  and 
their  heirs  for  ever,  from  seven  years  to  seven  years, 
which  is  stated  of  the  tenants  in  Tewington  and  Hel^ 
lesion.  The  tenure  is,  therefore,  very  different;  for  in 
those  manors  the  tenants  would,  according  to  that  state- 
ment, take  a  freehold  in  interest,  but  not  in  the  others. 
In  order  to  get  rid  of  this  difficult,  and  shew  the  tenure 
the  same^  the  surrenders  and  admittances  in  the  different 
manors  should  have  been  produced.  According  to  the 
opinion  of  Foriescue  J.  in  Duke  of  Somei'set  v.  France  {a\ 
the  evidence  of  things  done  in  other  manors  cannot  be 
given  in  evidence  to  affect  the  manor  where  the  dispute 
arises,  unless  the  tenure  be  the  same.  At  first  he  was 
the  only  member  of  the  court  who  thought  the  evidence 
admissible,  even  under  those  circumstances ;  but  Ray^ 
mond  C.  J.  and  Reynolds  J.  consented  to  receive  the 
evidence,  upon  the  assurance  that  it  had  been  done 
upon  the  Northern  circuit,  and  not  because  they  were 
convinced  of  the  propriety  of  it  Now  it  is  somewhat 
remarkable,  that  in  a  subsequent  case  of  Lcmther  v. 
Baio  (i),  Foriescue  J.  rejected  such  evidence ;  but  the 
judgment  was  reversed  on  the  authority  of  Somerset  v« 
France.    All  the  subsequent  cases  on  the  point  have 

(a)  1  Str.  66S.  (6)  Fori.  41. 

3  C  4  been 


must  mean,  that  the  tenants  o: 
tenure.  In  the  present  case  tl; 
proved  to  be  the  same.  Agiu: 
Lord  EUetiboroiig/i  assumed  that 
which  the  evidence  appHed  ori 
person,  who  had  {^ranted  it  o 
certain  rights.  Here  it  has  be 
documentary  evidence,  that  al 
originally  belong  to  one  persoi 
manors  must}  therefore,  have  d 
different  persons ;  and  there  is 
sumpUon  upon  which  the  Cou 
v.  White,  The  evidence  in  qi 
received  to  prove  an  incident  c 
it  be  admitted  to  prove  a  custom 
Forttscue  J.,  although  he  thoug 
sible  Lo  shew  the  quality  of  the 
tliere  was  a  great  difference  bet 
it  to  prove  a  custom.  No  cust 
it  has  existed  from  time  immei 
no  common  custom  con  affect 
belbre  that  time  they  were  in 
person,  which  has  been  disprove 
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similarly  situated,  have  not  a  customary  estate,  but  a        1828. 
mere  conventionary  estate  as  leaseholders.    No  custom       """~ 

^  Row* 

can  attach  to  an  estate  of  that  nature;  and  the  defendant       agahui 
ought  not  to  be  allowed,  for  one  purpose,  to  treat  them 
as  conventionary  tenants,  and  for  another,  as  customary 
tenants. 

Arguments  for  the  defendant  The  evidence  tendered 
is  not  evidence  to  prove  a  custom,  but  to  prove  what 
interest  the  lord  has  in  those  lands  which  in  these 
seventeen  manors  have  been  granted  out  to  the  con- 
ventionary tenants.  Custom  and  tenure  are  very  different 
things.  The  tenure  must  first  be  established,  and  then 
the  custom  shews  in  what  course  that  tenure  shall  go. 
It  is  very  difficult  to  say  what  is  the  tenure  of  the  con- 
ventionary tenants  in  these  manors,  and  that  very  ob- 
scurity is  the  ground  for  receiving  this  evidence.  If 
they  were  ascertained  to  be  copyholders,  or  to  be  lease- 
holders, the  rights  arising  from  such  tenure  would  be 
easily  ascertained ;  but  all  that  is  known  of  these  tenants 
is  that  in  each  of  the  manors  ever  since  the  7  Ed.  S., 
and  perhaps  long  before,  there  have  been  conventionary 
tenants ;  that  in  each  there  is  an  assession  court  holden 
once  in  seven  years,  at  which  the  conventionary  tenants 
come  and  renew  their  holdings.  In  all  the  manors  they 
take  for  seven  years,  although  from  long  usage  it  cannot 
now  be  said  that  their  rights  cease  at  the  end  of  that 
term.  This  similarity,  affecting  all  the  seventeen  manors, 
is  sufficient  to  shew  that  they  form  one  district  under 
the  same  lord,  where  he  has  in  all  probability  reserved 
throughout  similar  rights  to  himself  in  the  grants  made 
to  the  tenants  bearing  the  same  description.  Evidence 
of  rights  exercised  by  the  lord  over  conventionary  tene- 
ments 


tricL  This  principle  was  n 
borough  in  Bex  v.  Ettis  {b\  wl 
dm^i  case  from  Haie  de  Ju 
tfaat  the  eridence  as  to  otbc 
perly  to  be  considered  evide 
manor  to  prove  the  custom  c 
prove  one  and  the  same  custo 
of  manors.  This  is  oonsij 
Sir  M.  Wright  {c\  who  say 
nature  of  fends,  the  nature  c 
lie  b  to  be  kept  in  view. 


Lord  Temtehden  C.  J. 
Court  are  bound  to  recuve 
by  the  documents  which  have 
and  at  the  time  of  the  crea 
called  assession  courts  were  c 
evuy  seventh  year  under  a 
of  die  soil,  desiring  oertuo  | 
manors*  which  were  tlieD  all 
lands  to  the  best  advantage 
courl^  under  the  same  comi 
manor;  and  we  find  by  the 


Brbhtov* 
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tiouaries,  as  long  as  the  latter  dass  (which  now  appears  1828. 
to  be  extinct)  continued  to  exist.  In  each  manor  the  — — 
free  conventionary  tenants  are  said  to  come  and  take  agaUut 
their  I&nds  for  seven  years.  If  there  were  no  other 
evidence  they  would  be  pure  leaseholders ;  but  by  the 
parliamentary  survey  it  appears  that  certain  commis- 
sioners were  sent  down  to  enquire  into  the  possessions 
of  the  duchy,  and  in  every  manor  these  tenants  claim 
substantially  the  same  rights,  although  with  some  minute 
variations  as  to  the  descent  of  their  estates  or  the  rights 
of  their  widows.  They  state  that  they  must  attend  the 
assession  courts  and  renew  their  holdings,  but  that  their 
right  does  not  cease  at  the  expiration  of  the  seven  years. 
Thus  if  we  take  the  earlier  evidence  alone  they  are  all 
leaseholders ;  if  we  take  the  latter,  also,  the  same  cha- 
racter (whatever  that  may  be)  belongs  to  them  all.  It 
may  be  very  difficult  to  say  precisely  what  that  character 
is.  It  is  very  peculiar,  and  not  known  in  any  other 
part  of  the  country,  but  certainly  belongs  to  all  those 
called  free  conventionaries  in  this  district  Must  we 
not  then,  in  fairness,  in  order  to  ascertain  what  are  the 
relative  rights  of  the  lord  and  these  tenants,  in  one  part 
of  this  district,  enquire  what  are  their  rights  in  another? 
It  appears  to  me  that  plain  reason  and  common  sense 
require  it,  without  resorting  to  decided  cases,  or  nice 
and  subtle  distinctions  as  to  whether  the  matter  in  dis- 
pute be  in  the  nature  of  tenure  or  custom.  This  is 
not,  properly  speaking,  a  question  of  tenure,  nor  a 
question  of  custom,  such  as  the  course  of  descent  at- 
tached to  the  tenure,  but  a  question  as  to  what  the 
lord  parted  with  to  those  who  are  called  conventionary 
tenants. 

Bayley 


ousting  from  a  very  early 
time,  the  terms  of  whose  t< 
gnage  that  leaves  their  rig 
find  in  each  manor  contemp 
class  or  tenants  in  the  siune 
what  was  enjoyed  under  th 
order  to  ascertain  what  was 
It  has  been  the  constant  pre 
by  usage.  Thus,  where  a  { 
B.,  and  C,  successive,  usage 
word.  Now  looking  at  tbi 
the  1  Ed.  3.  we  find  free  < 
tioned,  but  the  terms  of  tb 
The  same  observation  appi 
There,  indeed,  a  fine  of  Un 
silent  as  to  the  right  to  m 
language  is  used  with  respec 
in  each  of  these  manors. 
that  the  usage  which  has  p 
therefore  evidence  to  expld 
there,  is  evidence  to  explain 
terms  as  to  any  oUier  part  c 
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Parke  J.  was  absent  during  the  argument,  and  gave        1828. 


no  opinion. 

affunti 

Several  witnesses  were  then  called,  who  proved  the 
receipt  of  toll  of  copper  worked  in  duchy  land  in  other 
manors. 

The  answers  of  the  tenants  to  certain  interrogatories  Answew  to  in- 

terrogatories 

put  to  them  at  the  assession  court,  1  Eliz,,  were  then  mmy  be  read 

wiUiout  pio- 

tendered,  and  objected  to,  because  the  interrogatories  dudng  the  in- 
were  not  produced.  It  was  proved  that  search  had  ^l^^^^lnnoTbe 
been  made  for  them,  but  they  could  not  be  found.  ^^ 


Lord  Tenterden  C.J.  We  must  allow  the  answers 
to  be  read.  If  there  is  any  obscurity  in  them  for  want 
of  the  questions  that  will  destroy  their  effect. 

For  the  plaintiff,  evidence  was  given  in  reply,  that 
courts  leet  were  holden  for  the  different  manors,  and 
court  rolls  kept ;  that  surrenders  and  admittances  were 
made  from  time  to  time  and  entered  on  those  rolls;  that 
the  admissions  to  the  tenements  called  conventionary 
were  ^^  to  the  tenants,  their  heirs,  and  assigns  for  ever, 
according  to  the  custom  of  the  manor,  doing  the  ser- 
vices and  paying  the  rents  accustomed.  Fealty  done^ 
and  pledges  for  reparations,  payment  of  rents,'*  &c. 
That  these  tenants  leased  for  fourteen  or  twenty-one 
years  without  any  licence  from  the  lord,  and  that  they 
cut  and  sold  timber  occasionally,  but  it  did  not  dis- 
tinctly appear  that  the  lord  knew  of  it  It  was  also 
proved,  that  in  several  instances  where  the  lessees  under 
the  Duke  of  Cornwall  attempted  to  sink  shafts  in  con- 
ventionary tenements  for  the  purpose  of  getting  copper 
ore,  the  owners  of  the  tenements  resisted,  and  that  in 

some 
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scnne  cases  the  works  were  discontinaed ;  in  others,  a 
consideration  was  given  to  the  tenants,  in  order  that  the 
works  might  be  allowed  to  proceed. 

Lord  Temtekdem  C.  J.,  in  summing  ap,  told  the 
jury,  that  the  quesdon  in  the  cause  was,  whether  the 
owner  of  a  conventionary  tenement  was  entitled  to  the 
copper  found  under  it;  or,  whether  it  belonged  to  the 
Duke  of  Comxvall ;  and  that  there  was  no  question  here 
as  to  the  right  to  enter  and  dig  for  it.  That  in  many 
manors  it  happened  that  the  lord  of  the  soil  was  entitled 
to  the  minerals,  but  had  no  right  to  enter  upon  the 
lands  of  the  copyhold  tenants,  to  search  for  and  obtain 
those  minerals,  without  the  consent  of  the  tenants,  and 
that  all  the  evidence  given  by  the  plaintiff  as  to  the  in- 
terruption  of  workings  might  be  explained  by  the  right 
of  the  tenant  to  prevent  the  owner  of  the  minerals  from 
digging  for  them  without  his  consent.  His  Lordship  then 
directed  the  attention  of  the  jury  to  the  documentaiy 
and  parol  evidence,  and  observed,  that  even  allowing  the 
conventionary  tenants  to  have  in  their  estates  the  largest 
interest  that  they  had  ever  claimed,  viz.  from  seven  yesn 
to  seven  years,  renewable  for  ever,  that  would  not  give 
them  a  right  to  the  minerals ;  and,  although  a  distinct 
positive  usage  for  the  conventionary  tenants  to  take  the 
minerals  might  be  valid  in  law,  it  was  incumbent  an 
them  to  prove  it,  for  otherwise  the  right  would  remain 
in  the  lord. 

Verdict  for  the  defendant. 


Brougham^  Erskine^  Patteson^  and  FoUett^  for  the 
plaintiff. 

The  Attorney  and  Solicitor  General,  Sir  J.  Scarletiy 
Harrison,  Dampier,  and  Coleridge,  for  the  defendant 
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1828. 


Doe  on  the  Demise  of  Roby  against  MAiSEy(a). 

'pJECTMENT.    At  the  trial  before  Gaselee  J.,   at  in  ejectment 
the  last  Gloucester  Summer  assizes,  it  appeared  that  agmStt^OTt! 
the  premises  had  been  mortgaged  in  fee  by  the  defendant  SaMMir  to'SL 
to  the  lessor  of  the  plaintifil^  that  the  mortgage  was  "^l^?"** 
forfeited,  and  that  the  defendant  remained  in  possession.  «^oii  broaglit. 

Where  die 

The  usual  evidence  of  the  mortgage  deed  was  given,  mortgigee  m^ 

fefB  ibe  mort- 

but  there  was  no  proof  of  any  demand  of  possession,  gugartoreoudn 
Upon  this  it  was  contended,  that  the  plaintiff  ought  to  the^^^ortewed 
be  nonsuited ;  but  the  learned  judge  directed  a  verdict  u^^n^^ 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  ^^^^  ^"^ 
to  enter  a  nonsuit.  *>"'  **  ™<»t 

tenant  by 
eufferanoe  only; 
and  may  be 

Talfintrd  now  moved,  accordingly,  to  enter  a  nonsuit  treated  either 
He  admitted,   that  the  long  established  practice  had  tre^Mwierattbe 
been  for  a  mortgagee  to  recover  without  proof  of  any  mortgiwee,   * 
notice;   but  he  contended  that  the  mortgagor,  when 
allowed  to  remain  in  possession,  was  in  the  situation  of 
tenant  at  will  to  the  mortgagee,  and  therefore  could  not 
be  treated  as  a  trespasser  till  the  determination  of  the 
will ;  and  he  cited  Partridge  v.  Bere  (6),  to  shew  that  the 
relation  of  landlord  and  tenant  subsisted.     But 


Lord  Tenterdem  C  J.  The  mortgagor  is  not  in 
the  situation  of  tenant  at  all,  or  at  all  events,  he  is  not 
more  than    tenant  at    sufferance;    but  in  a  peculiar 

(a)  This  case  was  moTed  early  in  the  term. 
(6)  SB.Jj;.  if.  604. 

character. 


Whittaker  against 

'T'HIS  was  on  action 
gave  a  cognovit.     0 
^j  oT    of  tbe  defendants  died. 
°y"        term,  judgment  was  ei 

aside  this  proceeding  as 


Richards  ^eved  caast 
to  Samuel  r.  Evans  {a),  i 
relation  to  tbe  essoign 
treated  as  signed  before 

TomUtison  contri.  1 
judgment  relates  to  tbe 
then  it  could  not  be  ai 
ton  (A). 


Batlit  J.  I  tbink  t 
judgment  relates  to  tbe 
so,  tbe  proceedings  in  tli 
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specting  the  operation  of  docketed  judgments,  that  in  18S8. 
actions  by  original  the  judgment  refers  to  the  essoign** 

day.  againM 


Rule  discharged. 


WjUTTAKSB. 


Wells,  Administrator,  against  Gurney. 

yi    RULE  nisi  had  been  obtained  for  discharging  the  wharo,  by  tfaa 

defendant  out  of  custody,  he  having  been  arrested  ^H^aSrTJt^ 

a  third  time  for  the  same  cause  of  action.     Upon  cause  {^^*  JJf^ 

being  shewn,  the  court  referred  it  to  the  master  to  report  "**®*^  ®"  » 

*  Sunilay  oo 

on  the  facts.     He  made  the  following  report: — The  crimiiulpro. 

cess,  for  the 

action  was  brought  on  a  bond;  and  on  the  lih  Julyy  purpose  of  ef- 
the  defendant  was  arrested  the  first  time,  and  discharged  rest  on  a>il 
from  custody  on  the  ground  that  there  was  no  ac  etiam  \^  detiOned 
to  the  writ     He  was  immediately  arrested  a  second  ^^^^  ^ 
time,  and  discharged  by  Bayley  J.  on  the  ground  that  **»«»  "^T^ 
the  first  action  had  not  been  discontinued.     On  Sunday,  procew,  the 

*^     Court  orderad 

the  16  th  November  J  he  was  apprehended  upon  a  warrant  him  to  be  dis- 

charged  out  of 

for  an  alleged   assault  upon  one  Parlett^  and  on  the  custody, 
following  day  taken  to  Bow  Street,  where  he  was  bailed  whether  a 
for  the  assault,  and  arrested  there  again  the  third  time.  S^rt^Tthird'" 
The  defendant  in  his  affidavits  suggested,  that  the  charge  ^e^^^of 
of  assault  was  fictitious,  and  a  contrivance  of  Bozon,  the  >cti<'°* 
plaintiff's  attorney,  to  get  the  defendant  to  Bow  Street 
for  the  purpose  of  arresting  him.     He,  however,  failed 
in  establishing  that  the  charge  was  fictitious  altogether, 
but  proved  that  there  was  a  hostile  feeling  towards  him 
on  the  part  of  Bozon  the  attorney,  and  that  the  latter 
and  Parleitwere  acting  in  concert,  and  that  the  carrying 

Vol.  VIII.  3D  of 


not  tabricated.  An  txtaei 
the  magistrate,  and  the  de 
bail.  Tbe  warrant  was  tal 
had  an;  communication  witi 
pose  of  this  cause.  It  migl 
afterwards  for  the  purpose 
This  case  is  disUnguishabI 
there  the  person  arrested 
first  instance  by  the  plaintil 
taking  was  unlawful.  In  t 
was  lawful,  and  was  not  efiec 
contrivance  be  not  allowt 
seek  to  elude  the  service  of 
of  justice  will  be  irequentlj 
if  the  means  used  be  lawfi 
vexatious.  {^Parke  J.  Is 
third  arrest  for  the  same  c 
to  be  valid?]  There  is  no 
such  an  arrest  may  be  valid 
been  released  from  an  arres 
of  form,  and  the  pliuntifFhii 
conduct,  he  is  entitled  to 
and  in  Kearney  v.  King  (i 
ground  of  variance  in  &  fbi 
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Campbell  (with  whom  were  F.  PcUock  and  Holrqyd)^        18M. 
contrd,  was  stopped  by  the  court. 


Bayley  J.     An  arrest  cannot  be  made  on  civil  pro- 
cess on   a  Sunday;    but  very  different  means  may  be 
used  to  execute  civil  and  criminal  process.     For  the 
purpose  of  executing  the  latter  description  of  process, 
the  outer  door  may  be  broken  open  ;  while  for  that  of 
executing  the  former,  it  cannot.     In  this  case,  the  de- 
fendant has  been  a  third  time  arrested ;  and  it  is  clear 
that  the  criminal  process  was  used  on  the  Sunday  to  give 
the  plaintiff  an  opportunity  of  making  the  arrest  on  the 
civil  process  on  Monday^  and  by  the  execution  of  the 
criminal  process  on  the  Sunday,  the  defendant  was  taken 
into  custody  and  detained  till  Monday^  and  the  plaintiff 
was  thereby  enabled  to  arrest  him  on  the  civil  process 
on  that  day.     It  is  said  that  the  plaintiff  might  lawfully 
use  these  means  to  arrest  him;  but  I  think,  that  as 
the  arrest  on  civil  process  would  not  have  been  good 
upon  the  Sunday,  the  arrest  on  that  process  on  the 
Monday,  effected  by  means  of  the  previous  arrest  on  the 
criminal  process  and  detention  till  the  Monday,  ought 
not  to  be   allowed.     I  admit  that  contrivances  must 
sometimes  be  used,  in  order  to  execute  the  civil  pro- 
cess of  courts  of  justice;  but  those  contrivances  ought  to 
be  such  as  may  be  lawfully  used  on  the  execution  of  civil 
process,  and  an  arrest  by  means  of  criminal  process  is 
not  a  lawful  contrivance. 

Parke  J.  I  think  it  very  doubtful  whether  a  plain- 
tiff can,  in  any  case,  lawfully  arrest  his  debtor  a  third 
time  for  the  same  cause  of  action.  The  general  rule  is, 
that  a  man  shall  not  be  arrested  a  second  time  for  the 

3  D  2  same 


Wblu 

agahut 

OuEimr. 


point,  I  doubt  whether  the 
to  warrant  a  third  arrest.  E 
my  brother  Bm/la/,  I  think 
absolute. 

Rule  absolute.  "] 
action  if  Btxson 
the  costs. 


The  King  against 


Se  G.  3.  c  139. 


buiiiwu  of  tbe 
(wnon  lawiioni 
an;  diild  •hall 
be  bound,  ilull 
ba  wiLhin  a  dif- 

fiomitwt 
within  which  (be 
Mid  ill  all  other 
tb*  plan  bj  iha 
dgn  Um  aUowan 


JNDICTMENTfor  disob 
The  indictment  stated,  I 
1826,  W.  RyUi/  was  an  ov 
parish  of  Hanbury,  in  the  c< 
on  the  day  and  year  oforesa 
were  the  churchwardens;  ai 
Orme  were  the  overseers  of 


place  b;  tha  offiean  whereof  ntcb  chi 
at  where  tha  juatirat  of  the  peace  I 
Icen  whereof  lucb  child  ihall  be  boi 
of  the  indenture  bf  wfaicta  inch  d 


Smnoir, 
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HincJcleyy  and  Orme  were,  on  the  day  and  year  last  afore-       1828, 

said,  the  major  part  of  the  cliurch  wardens  and  overseers     J!    IT" 

,  The  Kixo 

of  the  poor  of  Hanhury^  in  the  said  county  of  Stafford;  ogomu 
and  that  the  defendant,  late  of  the  parish  of  Scropton  and 
Fostofif  in  the  county  oiDerby^  yeoman,  before  and  on  the 
day  and  year  aforesaid  was,  and  during  all  the  times  after 
mentioned,  and  from  thence  for  the  space  of  one  year  then 
next  following,  continued  to  be  the  occupier  of  certain 
lands  situated  in  the  parish  of  Hanhwry^  in  the  county  of 
Stafford:  and  that  the  place  of  residence  of  the  defendant, 
as  also  the  establishment  in  trade  and  place  of  business  of 
the  defendant,  was  during  all  the  time  aforesaid  at  Scraps 
ton^  within  the  parish  of  Scropton  and  Foston  aforesaid, 
in  the  county  of  Derby  aforesaid,  and  within  the  distance 
of  forty  miles  from  the  parish  of  Hanbury  aforesaid; 
that  Hinckley  and  Orme^  so  being  such  overseers  as 
aforesaid  theretofore,  to  wit,  on,  &c.  at,  &c.  with  the 
assent  of  Sir  O.  Mosley^  Bart,  and  T.  K.  Hall,  Esq., 
two  justices  of  the  peace  in  and  for  the  county  (f  Staf- 
ford^ dwelling  near  the  said  parish  of  Hanbury^  did  see 
fit  and  convenient,  and  did  appoint  that  Charles  Vernon^ 
aged  nine  years,  a  poor  child  of  the  parish  of  Hanbury, 
whose  parents  were  not  by  the  said  churchwardens  and 
overseers  of  the  poor  thought  able  to  keep  and  maintain 
him,  should  be  bound  apprentice  to  the  defendant,  so 
being  such  occupier  of  land  as  aforesaid,  and  having  his 
place  of  residence  and  establishment  in  trade  and  place 
of  business  at  Scropton,  in  the  parish  of  Scropton  and 
Foston  aforesaid,  and  within  a  reasonable  distance  and 
within  the  distance  of  forty  miles  from  the  parish  of 
Hanbury  aforesaid,  until  Vernon  should  accomplish  his 
full  age  of  twenty-one  years,  according  to  the  statute  in 
that  case  made  and  provided ;  that  on  the  day  and  year 

S  D  3  aforesaid, 
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aforesaidi  at  Hanbury,  ia  the  county  of  Sttrffbrd^  and 
before  Vernon  was  boand  apprentice  by  the  said  oTer* 
seers  of  the  poor  of  the  parish  of  Hanbmy  to  the  de* 
fendant,  he»  Vernon^  was  carried  before  the  said  Sir  (k 
Mosky  and  71 K.  Hally  Esq.,  so  being  aach  jostioei  as 
aforesaid ;  and  that  they  examined  the  father  and  mother 
of  Vernon^  and  enquired  into  the  propriety  of  binding 
Vernon  apprentice  to  the  defendant,  to  whom  it  waa 
proposed  by  the  overseers  of  the  said  pariah  of  Ha^ 
bury  to  bind  the  said  Vernon:  and  that  the  said  Sit 
O.  MosUy  and  T.  K.  HaU^  so  being  such  justices^  did 
parttcuUrly  enquire  and  consider  whether  the  ddendant 
resided  or  had  his  place  of  business  within  a  reasonaUa 
distance  of  the  said  parish  of  Hanbitryy  to  which  Verwm 
belonged,  having  regard  to  the  means  of  communication 
between  Hanbury  and  Scropton  and  Fostanj  where  the 
defendant  so  resided  and  had  his  place  of  business;  and 
whether  there  were  any  circumstances   which   shoold 
make  it  fit  in  their  judgment  that  the  said  child  shoold 
be  placed  apprentice  at  a  greater  distance ;  and  did  also 
enquire  into  the  circumstances  and  character  of  the  de- 
fendant; and  that  they,  Sir  O.  M.  and  T.  K.  H.y  did 
upon  such  examination  and  enquiry  think  it  proper  that 
Vernon  should  be  bound  appremice  to  the  defendant; 
and  that  they,  Sir  O.  M.  and  T.  K.  H.,  so  being  sock 
justices,  made  an  order  under  their  hands  and  seah^ 
bearing  date^  &c.  as  aforesaid,  whereby  they  declaied 
that  the  defendant  was  a  fit  person  to  whom  Vemm 
might  be  bound  an  apprentice,    and  thereopon  did 
thereby  order  that  the  said  overseers  of  the  poor  of  die 
said  parish  of  Hanbury  should  be  at  liberty  to  bind  f^ 
nan  apprentice  accordingly;  and  that  they^  Sir  0. 11 
md   T.  K.  if.,  Esq.,  did  afterwards  at  the  parkk  of 

Hanbunff 


Siqnoiiw 
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Hanbtin/i  ia  the  county  of  Stafford^   deliver  the  said       1828. 
order  fi^r  binding  Vernon  apprentice  to  the  defendant^ 

The  Kixo 

to  the  said  overseers  of  the  poor  of  the  said  parish  of  agamu 
Hanbury  aioresdldj  as  the  warrant  for  binding  Vernon 
apprentice;  that  i^r  the  making  of  the  order  they 
signed  their  allowance  of  the  indenture  of  apprentice- 
ship thereinafter  mentioned,  for  the  binding  of  Vernon 
by  tha  S2^\4  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Haubury  to  the  defendant^  before  the  same 
had  been  executed  by  any  of  the  other  parties  thereto ; 
that  on  the  7th  of  January  1826|  at  Eggifiton^  in  the 
county  of  Derhy^  the  indentures  were  allowed  by  the 
said  Sir  O.  Modey^  Bart.f  Ashton  Nicholas  Modey,  and 
T.K.Hallf  Esquires^  then  and  there  being  three  of  his 
mqjesti/s  Justices  of  the  peace  in  and  for  the  county  qf 
Derby,  and  dwelling  near  to  the  parish  of  Scrcpton  and 
Foston^  in  the  said  eounty  of  Derby ;  that  before  the 
last-mentioned  allowance  of  the  indentures,  to  wit,  on 
the  2d  Januaiy  1826,  due  notice  was  given  to  the  over- 
seers of  the  parish  of  Scrcpton  and  Foston,  of  the  inten- 
tion of  the  overseers  of  the  said  parish  of  Hanbury  to 
bind  Vernon  apprentice  within  the  parish  of  &  and  jP., 
and  to  apply  for  the  said  last- mentioned  allowance  by 
the  said  justices;  and  that  the  notice,  was  duly  proved 
before  Sir  O.  Mosley,  A.  N.  MosUy,  and  T.  K.  Hall, 
before  they  signed  the  indentures ;  that  Ryley^  so  being 
si|ch  churchwarden,  and  Hinckley  and  Ormcy  so  being 
such  overseers  as  aforesaid,  and  Ryley,  Hinckley,  and 
Orme,  so  being  the  major  part  of  such  churchwardens 
and  overseers  as  aforesaid,  (to  wit,  on  the  7th  o{  January, 
in  the  year  aforesaid,  at  Hanbury,  in  the  county  ofStqf' 
Jbrd,)  caused  two  parts  of  a  certain  indenture  to  be  pre- 
pared, bearing  date  the  same  day  and  year  last  aforesaid, 

3  D  4  whereby 
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whereby  it  was  witnessed  that  Rt^9  as  one  of  such 
churchwardens  of  Hanbury,  and  Hinckley  and  Orme,  ts 
such  overseers  of  Hanbury^  with  the  consent  of  two  of 
his   majesty's  justices  of  the  peace  for  the  county  of 
Stafford^  whose  names  were  thereunto  subscribed,  that  is 
to  say,  the  said  Sir  O.  Modey  and  T.  K.  HnUj  so  being 
such  justices  in  and  for  the  county  of  Stafford,  and  of 
the  said  Sir  O.  M.,  A.  N.  M.,  and  T.  K.  Hall,  Esqrs^ 
then  being  three  of  his  majesty's  justices  of  the  peace  in 
and  for  the  county  of  Derby,  whose  names  were  there- 
unto subscribed,  and  in  pursuance  of  an  order  in  writing 
thereunto  annexed,  made  by  and  under  the  hands  and 
seals  of  Sir  O.  Modey  and  T.  K.  Hall^  Esq.,  justices  of  the 
peiace  of  the  said  county  of  Stafford^  in  pursuance  of  the 
statute  mentioned  therein,  bearing  date  2d  January  1826, 
had  put  and  placed  Vernon  apprentice  to  the  defendant, 
of  the  parish  of  Sa-opton  and  Foston,  in  the  coun^  of 
Derby  aforesaid,  with  him  to  dwell  and  serve  from  the 
day  of  the  date  of  the  indenture  until  twenty-one,  &c. 
&c;  that  Ryley^  so  being  one  of  the  churchwardens,  and 
Hifickley  and  Orme^  so  being  overseers  of  the  poor,  and 
Byley,  Hinckley,  and  Orme,  so  being  the  major  part  of 
such  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Hanbury,  in  the  county  of  Stajffbrdj  then  and 
there  respectively  signed  and  executed  one  part  of  the 
said  indenture,  which  was  then  and  there  allowed  and 
confirmed  by  Sir  O.  Modey,  A.  N.  Mosley,   and   T.  £ 
HaUf  so  being  such  justices  for  the  counties  of  Sit^fbrd 
and  Derby  as  aforesaid,  who  did  then  and  there  consent 
to  the  putting  forth  Vernon  apprentice ;   of  ail  which 
said  several  premises  the  defendant,  so  being  such  ckxo- 
pier  of  lands  as  aforesaid,  and  so  residing  and  having 
his  establishment  in  trade  and  of  business  as  afonsaid, 

afterwards, 
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afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at        1828. 
Scropton  aforesaid,  in  the  county  of  Derby,  had  notice.      ,^^ 
The  count  then  stated  the  tender  of  the  apprentice,        ngainu 
together  with  the  indenture  so  executed  and  allowed, 
to  the  defendant ;  a  request  by  Orme,  so  being  overseer 
of  Hanbury,  to  receive  him,  and  to  execute  the  other 
part  of  the  indenture,  and  the  defendant's  refusal. 

The  second  count  stated,  that  on  the  7th  of  January 
1826,  Vernon,  a  poor  child,  being  settled  in  the  parish 
of  Hanbtary,  in  the  county  of  Stafford,  whose  parents 
were  by  the  churchwardens  and  overseers  of  the  poor 
of  the  last-mentioned  parish  considered  unable  to  keep 
and  maintain  Vernon,  was,  by  Ryley,  Hinckley,  and 
Orme,  the  major  part  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  last-menUoned  parish,  and  by 
the  consent  and  allowance  of  Sir  O.  M,,  Bart,  and  T.  K. 
Hall,  two  of  his  majesty's  justices  of  the  peace  in  and 
for  the  county  of  Stajffbrd,  and  of  the  said  Sir  O.  M., 
A.  N.  Mosley,  Esq.,  and  T.  K.  HaU,  three  of  his  ma- 
jesty's justices  of  the  peace  for  the  county  o(  Derby,  by 
indenture  duly  executed,  duly  bound  apprentice  to 
the  defendant  of  the  parish  of  Scropton  and  Foston  in 
the  said  county,  the  defendant  then  being  an  occupier 
of  lands  in  the  said  parish  of  Hanbury,  and  having  his 
place  of  residence  and  establishment  of  business  at 
Scropton,  in  the  parish  of  Foston  and  Scropton  aforesaid, 
and  within  forty  miles  of  the  parish  of  Hanbury  afore- 
said, until  Vernon  should  attain  twenty-one  years  of 
age ;  that  the  defendant  was  tendered  the  apprentice 
together  with  the  indenture,  and  request  made  to  re- 
ceive him;  but  that  he  refused  to  receive  him,  or  to 
execute  the  other  part  of  the  indenture,  as  in  the  first 
count.     General  demurrer. 

V.R. 
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18S&  2^«  &  Clarke  in  SMpport  of  the  demurrer.     The  iBr- 

dictment  is  bad.  First,  it  does  not  appear  that  the 
indenture  wa£i  allowed  hy  two  justices  of  the  coun^ 
of  Derby  as  well  as  by  twQ  justices  of  the  county  of 
Sdaffbrtk  Tlie  binding  is  by  the  officer^  of  a  parish  in 
the  qounty  of  Sk^ord  to  a  piaster  living  in  a  parish  ia 
the  county  of  Derby.  The  statute  56  G.  3.  c.  1S9.  r&« 
quires  that  in  such  case  the  indentuire  shall  be  allowed 
by  |wo  ju3tices  of  the  county  in  which  the  binding  pariah 
is  situate^  as  well  as  by  two  justices  of  the  county  in 
which  the  parish  where  the  apprentice  is  to  serve  is 
situate-  These  words  of  themselves  import^  in  true 
gramniatical  constructioni  that  in  such  case  the  inden<» 
tures  shall  be  allowed  by  four  distinct  jusuces.  It 
seemsi  besides^  an  absurdity  to  say,  that  the  justices  of 
the  coun^  from  which  the  binding  takes  place  shall 
institute  all  the  enquiries  directed  by  the  first  secUoi^ 
shall  then  make  an  order  for  the  bindings  shall  sigo 
their  allowance  of  the  indentures  before  they  are  exe- 
cuted by  any  of  the  parties;  and  that  the  same  two  jus- 
tices shall  then,  in  another  character,  consider  of  the 
propriety  of  the  binding  which  has  taken  place  in  pur- 
suance of  their  own  order,  and  has  been  already  allowed 
by  them  after  the  fullest  enquiry  into  every  circumstanoe 
which  it  would  appear  ought  to  influence  their  judg- 
ment; and  shall  then  go  through  the  form  which 
must  be  admitted  to  be  necessary,  of  a  second  time 
signing  their  allowance  to  the  same  indenture.  The 
l^islature  must  have  had  some  object  in  requiring 
the  concurrence  of  magistrates  of  both  counties ;  and  it 
appears  by  the  preamble^  that  the  object  of  the  various 
regulations  was  to  remedy  ^'  gtievatices  wkkh  had  arisen 
from  binding  poor  children  apprentices  by  parish  (jffan 

to 
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to  improper  persons  residing  at  a  distance  from  the  parishes  1 888. 
to  which  such  poor  children  belong/*  &c  This  regula* 
tion  as  to  the  justices  roust,  therefore,  have  been  in*  ^<v"^*^ 
tended  to  operate  as  a  check  upon  the  system  which 
then  prevailed  of  binding  children  into  other  counties 
far  from  their  homes ;  but  this  check  will  be  rendered 
much  less  efiectual  and  beneficial  if  the  construction 
contended  for  on  the  other  side  prevails ;  and,  in  almost 
every  case  where  the  binding  parish  is  on  the  borders 
of  a  oounty,  it  will  be  altogether  inoperative,  as  magia- 
trates  who  reside  near  the  borders  of  their  county  are 
generally  put  into  the  commission  for  the  adjoining 
county,  as  a  convenience  in  matters  of  police,  without 
having  any  property  or  interest  in  such  county.  If  it 
was  the  intention  of  the  legislature  to  protect  the  ma»« 
ter's  parish  from  being  overburdened  with  apprenticesy 
it  is  manifest  that  such  intention  would  frequently  be 
defeated  by  the  construction  contended  for  by  the  other 
aide.  If  it  was  supposed  that  the  justices  of  the  county 
in  which  the  master  resides  would  be  more  likely  to 
know  his  character  than  tlie  justices  who  order  the 
binding,  this  cannot  apply  to  the  justices  who  order  the 
binding,  and  afterwards  allow  it  merely  because  tbey 
happen  to  be  in  the  commission  for  the  other  county. 
It  is  true,  as  the  statute  says  nothing  abont  residence^ 
the  apparent  intention  of  the  legislature  may  sometimes 
be  defeated  undar  any  construction  of  the  statute ;  but 
it  will  be  less  likely  to  be  defeated,  and  improper  bind- 
ings into  distant  places  less  liable  to  take  place,  if  the 
concurrence  of  four  justices  is  necessary.  I^  as  appears 
probable,  the  two  justices  mentioned  in  the  second  sec- 
tion were  intended  to  act  as  an  appellate  jurisdiction 
fipom  the  two  magistrates  who  order  tiie  bindings  it 

could 
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could  never  be  intended  that  they  shoald  be  the 
persons.  The  words  of  the  statute  are  not  merely  di- 
rectory, as  the  master  is  prohibited  from  taking  the 
apprentice  (unless  bound  as  the  act  directs)  under  a 
penalty  of  10/. 


Starkie,  contr&.  There  is  nothing  in  the  SSG.S. 
c.  1 39.  5. 2.|  to  shew  that  the  legislature  intended  that 
the  justices  of  the  second  county  who  allow  the  inden- 
tures, shall  be  different  persons  from  those  who  allow 
them  in  the  first.  The  terms  of  the  clause  are  satisfied 
by  an  allowance  by  the  same  justices  having  jurisdiction 
in  both  counties.  That  section  was  not  intended  to 
create  an  appellate  jurisdiction,  or  to  operate  as  a  check 
on  the  justices  of  the  first,  but  to  give  the  overseers  of 
the  place  into  which  the  party  is  bound  an  opportuni^ 
of  objecting  to  the  terms ;  and,  secondly,  to  give  juris- 
diction to  the  magistrates  who  would  not  otherwise  have 
jurisdiction.  The  48  Eliz.  c.  2.  5. 9.  enacts,  <^  that  if  a 
parish  shall  extend  itself  into  more  counties  than  one^ 
or  part  lie  within  the  liberty  of  any  city  and  part  without, 
then  the  justices  shall  deal  and  intermeddle  only  in  lo 
much  of  the  parish  as  lieth  within  their  liberties  and  not 
further ;  and  every  of  them  respectively,  within  their 
several  limits  and  jurisdictions,  is  to  execute  the  on& 
nances  before  mentioned  concerning  the  nomination  of 
overseers,  the  consent  to  binding  apprentices,''  &c.  Tbis 
clause,  therefore,  would  have  prevented  the  justkes  of 
one  county  from  intermeddling  in  another  without  some 
express  authority.  Further,  by  sect  1*  of  that  statute^ 
the  binding  is  to  be  allowed. by  two  justices  dwelling  ia 
or  near  the  parish  or  division  ;  and  by  statute  S^  G-5. 
c*  139.,  enquiry  is  to  be  made  before  allowance  of  the 

indentures 
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indentures  by  two  justices  of  the  county  in  which  the        1828. 
binding  parish  is  situate.     But  there  is  no  provision  in       — — 

1  ...  The  Kiwtf 

tbat  statute,  either  in  respect  of  residence  or  enquiry  by        agamH 
the  justices  of  the  county  in  which  the  apprentice  is  to 
serve.     The  principal  object  of  the  legislature,  in  re- 
quiring a  second  allowance  in  cases  where  the  child  was 
to  be  bound  in  a  parish  situate  within  a  different  juris- 
diction, was  to  give  the  officers  of  the  latter  parish  an 
opportunity  of  objecting  to  the  binding  there ;  that,  in 
fact,  is  the  original  object  intimated,  and  for  that  pur- 
pose notice  is  to  be  given  to  those  officers  previous  to 
the  second  allowance.     For  although  the  statute  is  very 
specific  in  requiring  the  justices  of  the  county  in  which 
the  child  resides,  to  make  every  possible  enquiry  as  to 
the  propriety  of  binding  him  to  a  person  living  at  a  dis- 
tance, no  such  enquiry  is  directed  to  be  made  by  the 
two  justices  previous  to  the  second  allowance;  and  yet  it 
is  very  remarkable,  that  if  their  jurisdiction  was  intended 
to  be  either  of  an  appellate  nature^  or  if  it  was  even 
meant  that  they  should  make  original  enquiries  of  a 
similar  description  with  those  which  the  statute  directs 
to  be  made  previous  to  the  first  allowance,  such  duties 
should  not  have  been  specifically  enjoined.     If,  on  ac- 
count of  the  distance  of  the  parish  to  which  the  child 
was  to  be  bound,  further  enquiry  had  been  considered 
necessary  by  other  justices,  the  necessity  of  such  second 
enquiry  would,  it  is  reasonable  to  suppose,  have  been 
regulated,  not  by  the  difference  of  jurisdiction,  but  by 
distance.      Considering,   therefore,  •  the  reason   of  re- 
quiring such  second  allowance,  there  is  no  ground  for 
supposing  that  the  l^slature  meant  that  the  indentures 
should  be  allowed  in  the  second  instance  by  other  and 
different  justices ;  and,  in  point  of  convenience,  it  might 

be 
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Batlet  J.  The  words  < 
«.  S.  are,  "  thtt  every  inden 
by  two  justices  for  the  coi 
the  place  by  the  officers  o 

bound  shall  be  situdted,  as  I 
or  district  within  which  t 
wherein  such  child  shall  b 
words,  therefore,  require  i 
allowed  as  well  by  two  justi 
justices  <^  the  other.  Th 
say  that  the  indenture  sha 
of  each  county;  but  that  : 
two  justices  of  the  one  as  1 
I  cannot  awign  any  good  n 
jurisdiction  in  the  two  coun 
sons ;  but  I  think  it  danf 
intention  of  die  legislatur 
struction  is  to  alude  by  tti 
the  language  used  by  thf 
imply  that  the  indenture  shi 
of  the  first  county,  and  also 
justices  of  the  other  ooont^, 
words.     I  thmk  the  words, 
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legislature.  Giving  these  words,  therefore,  their 
grammatical  constructioo,  I  think  that  the  indenture 
mentioned  in  tliis  indictment  ought  to  have  been  allowed 
by  two  justices  of  the  county  of  Derbyj  being  difiecent 
persons  from  the  two  justices  of  the  county  of  Stt^ard, 
who  first  allowed  it ;  and  that  for  want  of  such  allow- 
ance the  indenture  is  void ;  and,  consequently,  that  the 
indictment  against  the  defendant  for  refusing  to  receive 
the  apprentice  cannot  be  supported.  The  judgment  of 
the  Court  must,  therefore,  be  for  the  defendant.       • 
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LiTTLEDALE  J.  I  am  of  the  same  opinion.  I  cannot 
collect  from  the  statute  that  it  was  the  intention  of  the 
legislature,  that  the  magistrates  of  the  two  <;oanti6a  should 
act  as  a  check  upon  each  others  and  I  cannot  see  any 
reason  why  the  magistrates  should  be  difierent  persons. 
I  see  no  reason  why,  when  two  justices  have  jurisdiction 
to  consent  to  the  binding  of  apprentices  by  one  parish 
to  another  in  the  same  county,  the  same  justices  should 
not  also  have  jurisdiction  to  consent  to  the  binding  of 
them  in  a  case  where  the  parishes  are  in  difierent  coun- 
ties. But  it  seems  to  me,  nevertheless,  that  the  words 
of  this  act  of  parliament  do  require  that  the  magistrates 
of  the  two  counties  should  be  di£ferent  persons.  It 
enacts,  that  the  indentures  shall  be  allowed  as  well  by 
two  justices  for  the  county  or  district  within  which  the 
place  by  the  officers  of  which  such  child  shall  be  bound 
shall  be  situated,  as  by  two  justices  for  the  county  or 
district  within  which  the  place  shall  be  situated  wherein 
such  child  shall  be  intended  to  serve.  Now,  the  magis- 
trates of  the  two  counties  might  be,  and,  generally 
speaking,  are,  two  difierent  persons.  That  being  so, 
giving  these  words  a  grammatical  construction,  they 

seem 
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Parke  J.  I  think  that  n 
of  the  act  of  parliament,  to 
the  two  parishes  are  situate 
indeuture  must  be  allowed  bj 
being  justices  of  the  county 
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The  King  agcunst  John  Winter,  Esq. 

TWO  justices  of  the  county  of  Somerset  made  the  An  order  of 
justices,  for  di« 

following  order  for  diverting  and  turning  a  road : —  yerting  and 
"  Somerset  to  wit    We,  A.  B»  and  C.  2).,  two  ot  the  jus-  highwmy,  wb- 
tices  of  the  said  county,  at  a  special  sessions  for  the  ^a^hiffhi^y  ^ 
highways,  held  at,  &C.,  on  the  11th  of  December  1827,  JJIIXA^^Md 
having,  upon  view,  found  that  a  certain  part  of  a  highway  ^^^J^^!^ 
within  the  parish  of  Btshop*s  Ij/deard  in  the  said  county,  i°  the  order  m 

a  new  line  of 

called  Wat(s  Lane^  otherwise  called  Sandy  Lane^  Ijring  turnpike  road. 
between  the  road  described  in  the  plan  hereunto  an*  conBrmcd  the 
nexed,  as  the  new  line  of  turnpike  road  from  Taunton  toa^caae.'^Tbifl 
to  Hartrowgate,  in  the  parish  o(  Stogumber,  at  or  near  a  the"ordeinIf 
certain  bridse  called  JVatfs  bridce,  marked  on  the  plan  ■««»»o«»»J^ 

o  o  '  I  cause  it  did  not 

with  the  letter  I.,  and  the  public  highway  heretofore  •ppearonthe 

'  r  o         /  face  of  the  or- 

part  of  the  turnpike  road  from  Tauiiton  to  Hartram  der,  orofthe 

case,  that  the 

gate  aforesaid,  at  or  near  a  certain  dwelling-house  in  public  had  the 
the  occupation  of  James  Maries,  marked  in  the  plan  oent  right  to 
with  the  letter  H.,  for  the  length  of  286  yards,  or  there-  5^  JI^J  „* 
abouts,  and  particularly  described  in  the  plan  hereunto  ^®J  the*©!?" 
annexed,  may  be  diverted  and  turned  so  as  to  make  the  ^"^ 
same  more  commodious  to  the  public ;  and  having  viewed  Whether  jus- 

tices  can  divert 

a  course  proposed  for  the  new  highway  in  lieu  thereof,  •  road  for  car- 

1       t*     '     m  »    •  riages  and  con* 

through  the  lands  and  grounds  of  Sir  T.  B.  Lethbridge  tinue  it  for 
of  Sandhill  park,  in  the  said  county,  lying  between  the 
said  new  line  of  turnpike  road  from  Taunton  to  Hartraao 
Gate,  at  or  near  a  certain  turning  in  the  said  last-men- 
tioned turnpike  road  in  the  parish  of  AshpriorSj  in 
the  said  county,  marked  on  the  plan  with  the  letter 
Vol-  VIIL  8  E  E. 
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E.  {a)y  and  the  said  public  highway  heretofore  part  o 
the  turnpike  road  from  Taunton  to  Harttrrw  gate,  at  o 
near  a  place  called  the  Cross  at  Bidgway^  otherwise  calla 
Ash  CrosSi  in  the  parish  of  Bishop's  Lydeard  in  the  sak 
county,  marked  on  the  plan  with  the  letter  F.f  of  tbt 
length  of  466  yards  or  thereabouts,  and  of  the  breadth  oi 
sixteen  feet  or  thereabouts,  particularly  described  in  the 
plan  hereunto  annexed;  and  haying  received  erideiice 
of  the  consent  of  Sir  T.  B.  Lethbridgej  by  writing  under 
his  hand  and  seal,  to  the  said  new  highway  being  made 
through  his  lands  and  grounds  hereinbefore  described, 
in  consideration  of  the  said  part  of  the  said  old  highway, 
hereby  ordered  to  be  diverted  and  turned,  bai^  sold, 
exchanged,  and  to  be  vested  in  him,  saving  always  and 
reserving  a  free  passage  for  all  persons  on  foot  throi^ 
the  land  and  soil  of  the  said  part  of  the  said  old  high- 
way hereby  ordered  to  be  diverted  and  turned,  ac- 
cording to  the  ancient  usage  and  custom  in  that  re- 
spect, We  do  hereby  order  that  the  said  last-mco- 
tioned  highway  be  diverted  and  turned  through  the 
lands  aforesaid ;  and  when  the  said  new  highway  shiU 
be  made  and  completed  and  fit  for  the  reception  of 
travellers,  and  so  certified  by  two  justices  of  the  peace 
for  the  county  of  Somerset  upon  view  thereof;  and  after 
such  certificate  shall  have  been  returned  to  the  deA 
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of  the  peace  of  the  said  county,  and  by  him  enrolled  1828. 
amonffst  the  records  of  the  court  of  quarter  sessions  at  — — 
the  general  quarter  sessions  of  the  peace  for  the  said  jagabui 
county,  at  which  this  our  order  shall  have  been  con- 
firmed or  enrolled  pursuant  to  the  statute  in  that  case 
made  and  provided,  we  do  hereby  order  the  said  part 
of  the  said  old  highway  hereby  ordered  to  be  diverted 
and  turned,  being  of  the  length  of  2S6  yards  or  there- 
abouts, and  of  the  breadth  of  twelve  feet  or  thereabouts 
upon  a  medium,  as  appears  by  the  said  plan,  to  be 
stopped  up,  subject  to  and  saving  always,  and  reserving 
nevertheless  a  free  passage  for  all  persons  on  foot  through 
the  land  and  soil  of  the  said  part  of  the  said  old  highway 
so  hereby  ordered  to  be  diverted  and  turned,  and  stopped 
up,  according  to  the  ancient  usage  in  that  respect;  and 
whereas  the  said  Sir  T.  B.  Lethbridge  hath  consented 
to  the  making  and  continuing  of  the  said  new  high- 
way through  his  lands,  in  consideration  that  the  said 
part  of  the  said  old  highway  hereby  ordered  to  be 
diverted  and  turned  and  stopped  up,  be  sold  and  ex- 
changed, and  vested  in  him,  saving  always  and  re- 
serving nevertheless  as  aforesaid,  we  do  hereby  order  that 
the  sfud  lands,  grounds,  and  soil  of  Sir  T.  B.  Lethbridge 
for  the  said  new  highway  hereby  ordered  to  be  made  as 
aforesaid,  be  purchased  by  the  sale,  disposal,  and  ex- 
change of  the  said  part  of  the  said  old  highway  hereby 
ordered  to  be  diverted,  turned,  and  stopped  up,  and  the 
same  to  be  vested  in  him,  subject  to  and  saving  always, 
and  reserving  as  aforesaid ;  and  we  do  hereby  approve 
and  direct,  that  the  surveyors  of  the  highways  of  the 
parish  of  Bishop's  Lydeard  shall  make  an  agreement  with 
Sir  T.  B.  Lethbridge^  being  the  person  seised,  possessed 
of,  and  interested  in  the  said  lands,  ground,  and  soil 
through  which  the  said  highway  hereby  ordered'  to  be 

S  E  8  diverted 


Mid  the  same  b«iig  vested  in 
ject  and  saving  always,  and  rest 
said."  The  sessions,  on  ap| 
subject  to  the  opinion  of  i 
order  could  be  legally  made  i 
inasmuch  as  the  intended  m 
not  eitlier  commence  or  term 
the  rood  to  be  stopped  up,  — 
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also,  as  the  sud  highway  froi 
roads  included  in  the  act  of 
"  An  net  to  repeal  several 
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county  of  Somerset,  and  ae\ 
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the  same  in  one  act  of  parlinn 

C.  F.  ffilliams,  Cahbell,  ant 
order  of  sessions.  The  ord« 
highway  from  I.  to  H.  was  1 
new  hi^way  from  E.  to  F.,  a 
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new  highway  given  by  the  order.  It  is  suflBcient  that  1828. 
some  part  or  parte  (no  matter  how  small)  of  the  high-  ' 
way  given  by  the  order  should  be  wholly  new.  The  ,;^''. 
remainder  may  consist  of  an  old  or  pre-existing  high- 
way. These  positions  are  established  by  the  case  of 
Ik  PorUhieu  v.  Pennyfeather  and  Another  (a).  It  is 
true,  that  in  that  case  the  diversion  commenced  with 
a  new  highway,  and  ended  in  carrying  the  public  to 
the  terminus  ad  quem  by  means  of  a  continuation  of 
more  than  one  old  highway.  But  that  circumstance 
is  quite  immaterial.  For  if  the  old  highway  may  be 
at  the  end  of  the  new  highway,  it  may  be  before  the 
commencement  of  the  new.  In  law,  a  highway  ordered 
to  be  diverted  from  A.  to  B.  is  ordered  to  be  diverted 
from  B.  to  A.  Now,  whether  the  diversion  be  effected 
by  a  highway  wholly  new,  or  by  a  highway  partly 
old  or  pre-existing  and  partly  new,  or  vice  versft, 
it  is  not  possible  that  the  new  highway  should  com- 
mence or  terminate  at  the  same  points  as  the  old  high- 
way ordered  to  be  diverted  and  stopped  up.  Suppose 
a  portion  of  a  highway  ordered  to  be  diverted,  the 
extremities  of  which  form  lines  placed  at  a  right  or 
at  any  other  angle  to  the  side  of  such  highway:  in 
every  case  the  new  highway  must  be  placed  on  one  side 
or  other  of  the  remainder  of  such  highway  of  which 
the  portion  has  been  ordered  to  be  diverted,  or  of  some 
other  highway  connected  with  it ;  but  the  new  highway 
must  of  necessity  be  placed  without  the  portion  ordered 
to  be  diverted,  or  the  whole  of  that  portion  would  not 
be  diverted ;  therefore,  the  new  highway  cannot  com- 
mence at  or  terminate  in  the  same  points  as  the  old 
highway  ordered  to  be  diverted  or  stopped  up.  If  so^ 
there  is  a  certain  distance,  no  matter  how  small,  which 
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must  exist  between  the  old  Ii 
diverted  and  stopped  up,  and 
that  distance  must  consist  of  th 
highway  of  which  the  portion  '. 
diverted,  or  of  some  other  hig 
IBm/lei/J,  The  order  of  jiisti< 
E.  F.  for  I.  H.  Suppose  a  pt 
from  I.  to  F.|  lie  must  go  by 
describes  the  road  from  I.  to  E 
road.  It  was  probably  made  so 
then  tiiere  is  iiothiof^  to  secure  t 
using  tliat  road  after  the  expiratii 
The  public  have  a  permanent  ri 
from  I.  by  E.  to  F.  In  that  poi 
from  F.  to  E.  that  right  is  secure 
of  magistrates.  In  the  remainli 
(tliough  the  fact  be  not  stated  in 
their  right  is  permanently  secu 
trustees  of  the  Taunton  turnpih 
stituted  that  road  for  the  old 
to  F.  Where  trustees  make 
it  becomes  a  fennanent  public 
able  and  repairable  as  such,  a\ 
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prielor  of  the  soil  might  resume' his  authority  over  the  IMS. 
surface,  and  close  it  against  passengers,  there  is  no  law 
by  which  the  origiDal  and  diverted  road  could  be  re-  JS^'^ 
opened;  and  therefore  the  public  would  be  left  without 
any  road  at  all  But  even  if  this  be  not  so,  still  the  S  G.  4. 
c.  126.  s,4f.  directs,  that  all  the  provisions  in  that  act  con- 
tained shall  extend  to  all  private  acts;  and  therefore,  in 
all  cases  of  diversion  since  the  passing  of  that  act^  the 
rights  of  the  public  are  regulated  by  that  which  is  a 
permanent  act ;  and  which,  by  section  88.,  directs  that 
when  any  turnpike  road  shall  be  diverted  and  turned, 
and  the  new  road  shall  be  made  and  completed,  such 
new  road  shall  be  in  lieu  of  the  old  road,  and  shall  be 
deemed  and  taken  to  be  a  common  highway;  and  then 
if  (as  it  must  be)  the  diversion  was  made  under  the 
General  Turnpike  Act,  it  is  not  necessary  that  a  public 
act  should  be  referred  to  in  pleading,  nor  in  an  order 
of  magistrates.  ILittledale  J.  The  case,  perhaps,  may  be 
imperfectly  stated.  There  was  formerly  an  old  public 
highway  from  I.  by  H.  to  F.  If  the  new  line  of  road  was 
made  by  the  order  of  the  commissioners  of  the  turnpike 
road,  under  the  provisions  of  the  statute  S  G.4.  c.  126«, 
I  should  not  feel  any  difficulty;  because,  by  section  88. 
the  new  road  is  to  be  in  lieu  of  the  old  road,  and  to  be 
subject  to  all  the  regulations  in  any  act  of  parliament  or 
othenf  ise  to  which  the  old  road  was  subject,  and  is  to 
be  deemed  and  taken  to  be  a  common  highway,  and 
to  be  repaired  and  kept  as  such.  The  case  then  would 
stand  thus.  The  road  from  I.  to  K  would  be  a  public 
highway,  as  the  road  firom  H.  to  F.  was,  and  the  public 
would  have  the  same  rights  over  the  one  as  the  other. 
If  iirom  H.  to  F.  was  a  permanent  highway,  and  from  I. 
to  E.  be  also  a  highway,  then  the  old  road  from  I.  to 
H.  may  be  stopped  up.    Parke  J.  There  is  nothing  to 
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shew  that  tbe  pablkt  hxn  &  pennanent  right  from  I.  V 
&  The  order  does  not  ihew  that  to  be  the  case.  If  i 
cut  be  tfaewQ,  that  by  act  of  parliament  thej  have  anefa 
rights  that  will  be  sufficient.  It  ii  not  pretended  thu 
by  the  local  act  the  public  could  have  any  penoanent 
right.  If  the  new  line  were  made  a  highway  nnder 
Ae  provisioDB  contained  in  Becdon  88.  of  the  GcnenI 
Turnpike  Act,  that  ought  to  have  been  stated  cm  tba 
free  of  the  order,  or  of  the  case.^ 


.    The  SaiteitoT'Oeturat  (and  jUderson  and  Erie  wen 
with  him),  contra,  was  stopped  by  tbe  Coait. 


Batlby  J.  It  is  not  necessary  to  give  any  decided 
opinion  on  tbe  question,  whether  the  toagistratcs  caa 
divert  a  road  pardalty,  so  as  to  vary  the  line  of  road 
for  carriages,  but  continue  it  for  foot-panengers.  it 
may  be  open  to  the  objection,  that  the  parish  will  be 
bound  to  keep  two  roads  in  repair  '"i^tfrad  of  one.  On 
die  other  point,  it  seems  to  me  that  the  order  is  had. 
When  roagislrates  are  exercising  a  apedfic  andiaii^ 
given  to  them  by  act  of  parliament,  tfaej  ought  to  thsw 
1  the  face  of  thdr  order  that  they  hsn 
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it  a  turnpike  road  for  a  limited  period  only,  it  can  sub-  .  1838. 
sist  as  a  public  road  for  that  period  only.  It  is  de- 
scribed  as  the  new  line  of  turnpike  road.  Generally  4^^^ 
speaking,  a  turnpike  road  is  made  only  for  a  term  df 
years.  We  cannot  intend,  therefore,  that  the  road  from 
I.  to  £.  is  a  public  highway ;  that  the  public  have  per- 
manently a  right  of  passing  over  it.  If  a  permanent 
right  was  given  to  the  public  under  the  local  act,  that 
ought  to  have  been  shewn.  So,  if  the  road  had  been 
diverted  by  the  commissioners  under  the  general  turn- 
pike act  3G.4.  <:.126.,  and  the  new  line  substituted, 
that  ought  to  have  been  shewn. 

LiTTLEDALE  J.  If  the  road  from  I.  to  £.  had  be- 
come a  public  highway  before  the  act  of  parliament 
passed,  the  making  it  a  turnpike  road  merely  during 
the  continuance  of  the  act  of  parliament  would  not  pre- 
vent its  continuing  a  public  highway.  If  the  road  from 
£.  to  F.  were  not  a  public  highway  when  the  turnpike 
act  passed,  the  justices  could  not  give  a  more  extensive 
right  than  the  public  had  before.  If  the  sessions  had 
found  under  what  authority  the  new  turnpike  road  first 
became  a  public  road,  we  might  then  have  known  whe- 
ther part  of  the  new  turnpike  road  could  legally  be  sub- 
stituted for  the  old  highway.  If  it  was  first  made  a  road 
under  the  local  turnpike  act,  it  would  not  be  sufficient, 
because  in  that  case  the  public  would  not  have  a  perma- 
nent right  of  passage  over  it.  I  have  considerable  diffi- 
culty in  saying  that  an  old  road  may  be  diverted  for 
carriages,  and  continued  for  foot  passengers;  but  on 
that  point  I  give  no  opinion. 

Parke  J.  It  is  sufficient,  in  order  to  dispose  of  this 
order,  to  say,  that  we  cannot  intend  that  the  justices 

had 
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had  jurisdiction  to  stop  up  the  road  in  question.     I  think 
that  it  ought  to  have  been  shewn  on  the  face  of  the 
order,  or  of  the  case,  that  the  public  have  as  good  and 
permanent  a  right  over  the  whole  of  the  new  substitoted 
road  as  they  had  over  the  old.    Now  as  by  the  ISG.S. 
c.  78.  5. 1 7*  justices  have  power  to  stop  up  an  old  high- 
way only  when  the  new  highway  shall  be  made^  I  thmk 
it  ought  to  have  been  shewn  on  the  face  of  the  order,  or 
of  the  case,  that  the  whole  of  the  new  road,  substituted 
for  the  old  one,  was  a  highway  over  which  the  public 
have  as  good  and  permanent  a  right  as  they  bad  over 
the  old  one.     By  13  G.  S.  c.  78.  5. 16.  the  ground  pur- 
chased for  the  new  road  on  payment  of  the  purdiase- 
nioney,  is  to  become  a  public  highway.     The  road  from 
I.  to  H.,  therefore,  would  become  a  highway  in  this  case 
by  virtue  of  that  act    There  is  nothing  to  shew  that  the 
road  from  I.  to  E.,  which  is  part  of  the  newly  substituted 
road,  has  ever  become  a  permanent  public  highway.    It 
is  incumbent  on  the  parties  who  seek  to  avail  tkemsdves 
of  the  powers  given  by  this  act  of  parliament,  to  shew 
that  the  public  have  a  permanent  right  to  pass  oter 
the  new  line  of  turnpike  road  from  I.  and  E.    Nmr, 
that  is  not  stated  on  the  face  of  the  order,  nor  is  it 
shewn  that  it  was  made  a  public  road  under  the  powen 
given  to  the  commissioner^  under  section  88.  of  the 
General  Turnpike  Act.     And  assuming  that  a  tunipifce 
road  may  by  user  become  a  public  highway,  it  is  not 
shewn  that  there  has  been  any  user  of  this  road  by  die 
public.   As  it  does  not,  therefore,  appear  that  the  magi^ 
trates  bad  jurisdiction  to  stop  up  the  road  in  question,  I 
think  that  the  order  of  sessions  ought  to  be  quashed. 

Order  of  sessions  quashed. 


Ill  THS  NivxH  YxAE  OF  GEORGE  IV.  795 

1828. 


Syson  and  Another  against  Johnson  and 

Others. 


nPHIS  cause  was  tried  at  the  Spring  assizes  for  Lifk'  By  statute 

colfishire  (1827}f  when  a  verdict  was  taken  for  the  theimsteesV 
plaintif&  by  consent,  subject  to  the  opinion  of  this  Court  draining  Derp- 
on  the  following  case:-  ^fi^nSISw 

The  defendants  are  liable  to  the  plaintiffs  in  the  sum  *<^  o^'»d> 

^  and  the  rates 

of  719&  45.  Bd.y  on  account  of  roadine:  and  scourinir  the  *°^  ^?  ^*^' 

"  ^  compleung  the 

river  Ghny  provided  the  defendants  are  by  law  bound  to  drainage  of  the 

fen  were  to  be 

road  and  scour  the  same*     The  defendants  represent  the  levied  on  the 

body  of  adventurers,  trustees  or  undertakers,  who  are  They  were 

the  proprietors  of  10,036  acres  of  land,  being  part  of  the  lands.  ^Xhere 

fen  commonly  called  i>ei?i>igi^«i.   By  virtue  of  the  16  &  ^*I^^^**^ 

17  Car.  2.,  the  trustees  for  draining  Deeping  Fen  are  IjJJ^J'i"!^* 

seised  of  the  10,036  acres,  and  also  of  5000  acres  of  the  ^«  ^^^  consist- 

ed  of  common 

residue  of  the  Fen  to  be  admeasured,  and  which  had  land.    The 
been  previously  assigned  to  them  by  the  commissioners  were  at  their 

own  costs  and 
ehtfgea  Co  keep  the  river  Glen  with  sufficient  diking,  roading,  scooring,  and  banking.  By  a 
subsequent  act  of  the  41  G.  3.  reciting  the  former  act,  and  that  the  works  of  drainage  were 
fnsafficient,  and  that  the  ownerH  and  proprietors  of  frt^  lands,  and  persons  interested  in  the 
commons,  notwithstanding  iheir  exemption  from  the  costs  of  noaking  works  of  drainage,  toge- 
ther with  the  adventurers,  being  desiraiis  to  obtain  a  better  drainage  for  all  the  said  lands, 
and  more  effectually  to  protect  the  same  from  ii\jury  by  a  breadi  in  any  of  the  banks  of  the 
river,  had  agreed  that  the  respective  works  of  drainage  thereinafter  mentioned  should  be 
made^  erected,  maintained,  and^  supported  at  the  expense,  of  the  trusts,  proprietors,  and 
penons,  in  the  proportions  thereinafter  mentioned.  By  a  subsequent  clause,  the  commis- 
sioners under  that  act  were  thereby  required  weU  and  efficiently  to  enlafge,  deepen,  and 
scour  out  the  river,  and  straighten  the  course  thereof  where  necessary,  and  enlarge  and 
stnighten  the  banks  of  the  river  in  such  manner  aa  in  thn  judgment  of  the  commissioners 
sliouid  be  requisite ;  and  the  costs  of  executing  all  the  said  works  were  to  be  paid  and 
borne  by  the  several  persons  then  tespeetiveiy  liable  to  the  repahrs  of  sndi  banks,  in  con- 
junction with  the  owners  and  proprietors  interested  in  the  drainage  of  the  said  commons,  in 
sued  proportions  as  to  the  commisafoners  shouki  seem  just  and  eqtiitable,  and  as  they  by 
their  award  should  appoint,  and  such  respective  banks,  after  the  commissioners  should  have 
completed  the  seme,  should  ftrom  time  to  time  be  repaired  by  such  persons  as  the  comnoi^ 
sioners  should  by  their  award  direct :  Held,  that  the  adventurers  were  not,  by  this  statute, 
released  from  the  obligation  imposed  on  them  by  the  16  &  17  Car,  2.  of  cleansing  and 
acouring  the  river  GUtu 

of 
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of  sewers.  These  5000  acres  are  further  secured  to 
them  by  the  22  Gir.  2.  By  the  16  &  17  Cor.  2.,  the  nies 
and  taxes  for  completing  the  drainage  of  the  fen  are  to 
be  levied  on  the  owners  of  10,036  acres  (called  taxable 
hmds).  The  5000  acres  are  commonly  called  the  free 
kndsy  and  are  not  liable  to  such  taxes.  The  remaioder 
of  the  feut  amouniing  to  about  15tOOO  acrea,  oonsiits 
of  commons^  The  river  Glen  commences  its  course 
from  Kai^s  bridge^  and  extends  fifteen  miles  in  Length 
to  a  place  called  the  Reservoir ^  where  it  unites  with  the 
river  WeUand^  and  runs  contiguous  to  the  fens  fir  a 
distance  of  six  miles.  The  16  &  17  Car.  2.  contains  the 
following  provision  respecting  the  banks  enoompassiiig 
the  fisns;  and  respecting  the  diking^  roading,  soooriii^ 
and  banking  the  river :  «— 

^  And  also  the  adventurers  afiuresaid  shall  Ibr  eier 
hereafler,  at  their  own  costs  and  charges^  not  only  repsir, 
exalt,  maintain^  and  keep,  as  need  ahall  require,  the 
banks  environing  and  encompassing  the  said  fens,  sad 
every  of  them,  but  also  the  bank  on  the  east  side  of  the 
river  fVeUand^  from  a  place  in  Cfmotand,  called  BraAff^ 
housej  to  Spalding  Highbridge  s  and  also  the  bsnk  oa 
the  north  side  of  the  river  Glen^  from  Gutheram  Coat  to 
a  place  called  Daoehume^  in  Pinchbeck  i  and  thereof  and 
of  all  and  every  the  said  banks  above  named,  shall  fir 
ever  hereafier  save  harmless  as  well  the  king^s  mqcstf, 
his  heirs  and  successors,  as  the  queen  dowager,  her 
tenants  and  undei^tenants,  and  all  other  persoDi»  their 
heirs  and  assigns,  of  and  for  their  repairing  and  amead- 
ing  of  their  several  parts  and  allotments  of  the  same; 
but  also  that  the  said  trustees,  their  heirs  and  ass^gos, 
and  the  survivor  of  them,  at  their  own   pn^ier  ants 

and 
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and  charges,  shall  for  ever  maintain  the  rivers  of  Glen  ISHS, 
and  Wetland,  with  sufiicient  dyking,  roading,  scouring,  \^^ 
and  banking ;  tiz.  the  river  of  WeUands,  from  the  out- 
gangs  at  the  east  end  of  East  Deeping,  leading  unto  the 
said  fens,  unto  the  outfall  thereof  into  the  sea,  and  to 
preserve  and  maintain  the  navigation  thereof  without 
imposition  or  paying  any  thing  whatever  for  the  same, 
but  with  liiierty  to  alter  and  divert  the  course  and  chan- 
nel of  the  same  into  any  other  part  or  parts  of  the  said 
fens,  before  it  cometh  to  the  said  comer  of  Deeping  fen, 
abutting  upon  Hawthorne  bank,  from  whence,  through 
the  said  town  of  Spalding,  as  it  now  passeth  to  tiie  sea, 
it  shall  not  be  lawful  to  divert  the  course  thereof;  and 
with  like  liberty  to  divert  the  said  river  of  Glen  be- 
fore it  cometh  to  the  place  called  Pinchbeck  bars  or 
Dovehume,  in  Pinchbeck,  from  which  place  called  Dow^ 
hume,  through  the  said  town,  and  the  town  of  Surfieet  as 
it  now  passeth  to  the  sea,  it  shall  not  be  lawful  to  divert 
the  same  or  prejudice  the  navigation  thereof  and  all 
manner  of  drains,  sewers,  and  passages  for  waters  and 
other  waterworks  whatsoever,  which  now  are  or  here- 
after shall  be  made  within  or  without  the  said  fens,  for 
the  draining  of  the  said  fens,  or  any  of  them  which  shall 
be  necessary  to  be  made  or  continued,  in  order  to  the 
preserving  the  said  fens  from  auiroonder;  and  thereof, 
and  of  all  and  every  the  said  rivers,  to  discharge^  ex- 
onerate, acquit,  and  save  harmlen,  as  wdl  the  kin^s 
and  the  said  queen's  majesties,  bis  heirs  and  successors, 
thar  tenants  and  under-tenants,  as  all  other  parson  and 
persons,  their  heirs  and  assigns,  of  and  for  the  repuiing 
and  amending  of  their  several  parts  and  allotments  in 
them,  and  every  of  them." 

The 
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1W8.  The  adventurers,  by  the  16  &  17  Oar*  «.,  bad  poww 

T""  granted  to  them  to  pull  up  bridges,  weirs,  and  purpres* 
•fs^  tures  throughout  the  course  of  the  rivers  Glen  and 
WeOand  that  might  be  too  narrow,  or  otherwise  binder 
the  course  or  passage  of  the  waters,  and  they  were  to  re{Hur 
the  ancient  bridges  and  tunnels.  By  the  22  Car.  2.  tbe 
adventurers  may  stop  persons  taking  water  finom  the 
QleHy  except  into  the  parishes  of  Spalding^  Pinckbedt,  and 
Weston^  or  into  the  fen  called  Deeping  Fen,  and  siie 
them  in  the  courts  of  Westminster.  By  the  14  6. 5.  the 
owners  of  tunnels  on  the  north-west  side  of  the  river 
Glen  are  to  stop  up  the  same  after  the  1st  o(  October  s 
and  in  their  default  the  adventurers  niny  do  so;  and 
they  are  to  build  certain  bridges,  (p.  170.)  By  the 
5  G.  S.,  for  draining  and  improving  certain  lands  (nM 
part  of  the  fen),  commonly  called  the  Black  SUce 
Drainage  act,  the  commissioners  appointed  by  the  act  are 
to  repair  the  north  bank  of  the  Glen  from  Gnfheram  Coat 
to  Daoehumey  a  distance  of  four  miles,  and  to  exonerale 
the  adventurers  of  Deeping  Fen  from  the  repairs,  sect 
24,  25.  In  10  G.  S.  c.41.,  for  amending  the  last  ad, 
are  contained  the  following  clauses  respecting  the  roa£iig 
and  cleansing  of  the  Glen :  — 

Section  81.  **  And  whereas  the  north  bank  of  the 
river  Glen  cannot  be  maintained  and  kept  in  repair  ti 
directed  by  the  said  former  act,  unless  the  waters  of  the 
said  river  have  a  free  passage  to  the  sea :  Be  it  tbeie^ 
fore  further  enacted,  that  it  shall  be  lawful  for  the  said 
commissioners,  at  any  meeting  convened  as  tfaeroa 
mentioned,  to  apply  or  lay  out  any  sum  or  sums  tif 
money  not  exceeding  8000/.,  from  and  out  of  the  monio 
to  be  raised  upon  the  credit  of  the  rates  and  taxes  bf 
this  or  the  said  former  acts  charged  on  lands  in  cleans- 
ing! 
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ing,  scouring^  deepening,  and  widenuig  the  river  Glen  1^28. 
from  the  sluice  at  the  reservoir  to  TongelaiuL  s.  S2.  Pro-  "^ 
vided  nevertheless,  that  no  such  sums  of  money  shall  be  ^"^^^^ 
so  applied  and  laid  out,  unless  the  imdertakers  or  ad- 
venturers of  Deeping  Fens  shall  apply  and  lay  out  an 
equal  sum  in  scouring,  cleansing^  deepening,  and  widen- 
ing the  said  river ;  nor  unless  the  bridges  over  tlie  uaid 
river  shall  be  made  and  continued  of  such  a  width  and 
height  as  the  said  commissioners  and  adventurers  shall 
judge  necessary  and  convenient  s.  35.  Provided  also, 
that  the  said  river  Gleji^  from  the  sluice  at  the  reservoir 
to  Pifichbeck  bars,  when  scoured,  cleansed,  deepened, 
and  widened  as  aforesaid,  shall  for  ever  thereafter  be 
cleansed,  scoured,  roaded,  and  kept  in  repair  by  the  same 
persons,  parishes,  townships,  or  places  who  are  now 
by  law  obliged  to  scour,  road,  support,  maintain,  and 
keep  in  repair  the  same  respectively;  any  thing  in 
this  act  contained  to  the  contrary  in  anywise  notwith- 
standing." 

In  the  act  of  the  41  G.  S.  are  the  following  recitals 
and  clauses  referring  to  the  river  Glen :  —  ^*  And  whereas 
the  said  owners  and  proprietors  of  free  lands,  and  per- 
sons interested  in  the  said  commons  lying  between  the 
rivers  Welland  and  Glen^  although  respectively  entitled 
to  be  protected  and  indemnified  against  the  costs  and 
charges  of  such  works  of  drainage,  for  draining  and 
preserving,  their  said  lands  and  commons  as  are  re- 
quired to  be  done  and  maintained  by  the  said  adven- 
turers under  the  authority  of  the  said  several  acts,  some 
or  one  of  them  relating  to  the  drainage  of  Deeping  Fen  i 
yet,  notwithstanding  such  exemption  and  protection,  the 
said  free  land  owners  and  commoners,  together  with  the 
said  adventurers  and  the  commissioneis  acting  under  the 

said 


several  works  of  drainage  here! 
mode,  erected,  maintained,  and  : 
expense  of  the  respective  trusti^  [ 
and  ill  tlie  proportions  hereinali 
directing  several  works  of  draina 
venturers,  andothcrgeneral  woi 
rivers  WeUand  and  Glen,  and  di 
be  made  and  supported  by  an 
expense  of  the  owners  and  propri 
lands  in  Deeping  fens,  and  tho  < 
between  the  rivers  Glen  and  JVeiii 
as  follows: — "  And  be  it  furthe 
general  commissioners  shall,  am 
rized  and  required  well  and  suffici 
and  scour  out  the  said  river  d 
thereof  where  necessary;  and  enl 
banks  of  the  said  river  from  th 
reservoir  to  a  certain  place  callei 
dimensions  and  in  such  manne 
the  said  general  cooimissioners 
necessary  for  the  protection  of 
side  thereof,  and  to  admit  the 
along  the  said  river  in  times  of 


JOHVMK. 


IV  THE  Ninth  Yeas  ov  GEORGE  IV.  mi 

the  river  WeUand  as  adjoin  to  any  part  of  the  lands  and        1828. 
grounds  in  the  several  parishes  and  places  of  Talltngton       — — 
Westf  Deeping  Market,  Deeping,  and  James  Deeping,  or       jigttmti 
any  of  them ;  and  also  of  any  other  stream  or  streams  of 
water  running  through  the  same  parishes  and  places 
respectively,  or  through  the  parish  of  Thtirlii/,  of  such 
6n£Bcient  height  and  strength  as  they  shall  think  ne- 
cessary to  prevent  any  such  waters  from  breaking  or 
oversowing  the  said  banks,  or  any  of  them;  and  for 
that  purpose  to  take  earth  out  of  the  bed  of  the  said  river 
fVelland  or  other  streams,  or  from  the  lands  adjoining 
thereto  respectively  (making  satisfaction  for  the  same), 
and  to  remove  the  said  banks,  or  any  of  them,  as  they 
in  their  discretion  shall  think  necessary ;  and  that  the 
costs,  charges,  and   expenses  of  exeading  all  the  said 
works  shall  be  paid  and  borne  by  the  several  persons 
and  parties,  bodies  politic  and  corporate,  now  respect- 
ively liable  to  the  repairs  of  such  banks,  in  conjunction 
with  the  owners  and  proprietors  interested  in  the  drain- 
age of  the  said  commons  lying  between  the  said  rivers 
fVelland  and  Glen,  in  such  shares  and  proportions  as  to 
the  said  general  commissioners,  under  all  circumstances, 
shall  seem  just  and  equitable,  and  as  they  shall  in  and 
by  their  award,  or  any  writing  or  writings  under  their 
hands,  previous  to  the  execution  thereof^  order  and  ap- 
point;   and  suck  respective  banks,  except  as  hereinqfler 
mentioned,    after  the  said  general    commissioners    have 
completed  the  same,  shall  be  from  time  to  time,  and  at 
all  times  thereafter,  repaired,  supported,  maintained,  and 
upheld  of  such  sufficient  height  and  strength  by  such 
person  or  persons,   bodies  politic  and  corporate,  and 
subject  to  such  regulations,  orders,  directions,  and  de- 
VoL.  VIII.  3  F  termination 


i  bereby'empdwered  and  requir 

several  persons  interested  in  tl 

j  commons  lying  between  the  i 

'  Bons  and  parties,  bodies  politii 

I  to  the  support   and   reparati 

]  banks  for  the  repair  and  pre 

I  pr<^ortions'  as  the  said  gene 

J  and  by  such  award  or  other  w 

j  The  adventurers  always  roa 

j  the  river  until  the  year  180 

j  passed,  and  unl^l  the  same  tin 

I  encompassing  their  own  fen, 

j  cepting   tlie  bank   from   Ga 

\  previous  to  the  Black  Sluice  I 

j  proved  that  the  adventurers 

I  river  between  1806  and  181 

I  stoners  under  the  act  of  the 

period,  also  occasionally  road 

;  missioners,   for   executing   tt: 

dated  25th  March  1819,  awar 

said   general   commissioners 

dare^  that  in  observance  of 
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the  same  was  borne  and  paid  by  the  several  persons  1828. 
and  parties,  bodies  politic  and  corporate,  who  were,  at 
the  time  of  passing  the  said  in  part  recited  act,  re-  ^against 
spectively  liable  to  the  repairs  of  such  banks,  in  con- 
junction with  the  owners  and  proprietors  interested  in 
the  drainage  of  the  said  commons  lying  between  the 
rivers  Welland  and  Glen ;  and  a  rate  or  assessment  for 
raising  the  sum  of  5000/.  towards  effecting  the  said 
works  was  made,  and  subsequently  thereto,  other  rates 
were  made  for  raising  further  sums  for  the  like  purpose 
from  the  same  persons  and  parties,  and  in  the  like  shares 
and  proportions  they  were  respectively  made  liable  by  the 
6rst  rate  or  assessment,  to  the  extent  in  the  whole  (in- 
cluding such  first  rate  or  assessment)  of  27,500/.;  and 
the  monies  received  in  payment  of  all  such  several  rates 
and  assessments  have  been  paid,  laid  oat,  and  expended, 
as  well  {n  the  execution  of  the  said  works,  as  in  lowering 
the  tunnel  lying  under  the  river  Glen^  by  which  certain 
lands,  called  Bourne  South  Fen  Pastures,  and  Thurlby 

m 

Fen  Pastures,  were  theretofore  drained;  and  we  do  by  this 
our  award  declare,  that  the  said  works  so  executed  on 
the  said  river  Glen,  (except  the  said  tunnel,  and  also 
except  such  parts  and  proportions  of  the  said  banks  as 
are  in  and  by  the  said  recited  act  directed  to  be  sup- 
ported and  maintained  by  the  Black  Sluice  Drainage  com- 
missioners, and  the  trustees  of  the  Bounie  Ean  Navi- 
gation respectively,)  shall  from  time  to  time,  and  at  all 
times  hereafter,  be  repaired,  supported,  maintained,  and 
upheld,  by  the  several  persons,  bodies  politic  and  cx>r- 
porate,  respectively  liable  thereto,  in  the  several  propor- 
tions following;  viz.  For  every  sum  of  .3971/.  B$.  required 
from  time  to  time  to  be  raised  and  levied  for  the  purpose 
of  such  repairs,  and  so  in  proportion  for  any  greater  or 

S  F  2  less 


The  question  for  the  oj 
Whether  the  liabili^  of  ih 
Rn  to  road  and  scour  the  : 
16  &  17  Car.  2.,  is  taken  8W: 
41  G,  3.  and  the  award  there 


Amos  for  the  plaintiff.  Tl 
JPen  are  charged  by  the  statu 
road  and  cleanse  the  river  Gl 
distinction  between  the  obllf 
and  to  repair  tlie  banks  is  cl 
expressed  by  tliat  statute.  1 
required  to  road  the  river  & 
but  to  repair  the  banks  onl 
adventurers  received  by  the  s 
land,  which  was  an  adequii 
liability.  Then  is  the  liabilii 
away  by  the  41  G.  S.?  T 
statute  contains  (wo  provisior 
tlie  second  of  a  permanent  : 
temporary  provision  only>  is  : 
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occasion,  where  the  object  was  to  deepen,  as  well  as  to        18S8« 
scour  the  river,  and  where  the  adjacent  banks  would       -— 

SrsoK 

derive  material  advantage  from  the  process.  But  this  jagaintt 
reason  would  not  be  sufficient  to  discharge  the  ad- 
venturers from  a  statutory  liability  of  cleansing  the 
river  from  time  to  time,  for  which  they  had  received  a 
very  adequate  consideration.  The  act  of  the  10  G.  S. 
shews  that  in  the  history  of  the  river  it  has  not  been 
unusual  to  make  parties  contributory  to  the  deepenitig 
of  the  river  on  a  particular  occasion,  without  discharg- 
ing the  permanent  liability  imposed  on  the  adventurers  of 
roading  the  river.  Again,  it  appears  from  the  acts  stated 
in  the  case,  that  the  roading  of  the  river  is  incidental  to 
the  maintaining  of  the  navigation,  with  which  the  ad- 
venturers are  charged;  but  the  statute  of  the  41  0. 3. 
was  passed  for  purposes  wholly  alien  to  the  maintenance 
of  the  navigation  of  the  Glen.  And  by  the  common 
law  the  cleansing  of  rivers  is  a  charge  on  the  persons  to 
whom  the  navigation  belongs,  and  not  on  the  owners  of 
the  adjacent  banks,  ISBep.l^.  With  respect  to  the 
agreement  contained  in  the  recital  of  the  act,  several 
persons  now  sought  to  be  charged  were  not  parties  to 
it ;  besides  its  operation  is  fully  exhausted  by  the  works 
of  drainage  afterwards  in  the  act  directed  to  be  made, 
and  to  be  executed  in  the  proportions  mentioned  in 
the  act;  whereas  nothing  is  said  as  to  the  propor- 
tions with  which  any  parties  are  to  be  charged  for 
cleansing  the  river.  But  in  any  other  view  of  the  agree- 
ment, it  must  be  construed  reddendo  singula  singulis, 
and  not  that  every  thing  which  was  directed  to  be 
executed  at  the  expense  of  any  individuals,  should 
likewise  be  supported  at  the  expense  of  the  same  in- 
dividuals.   Lastly,  the  award  of  the  commissioners  can- 
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they  are  obviously  inapplicable. 

Ft/nes  Clinton  contra.  Tlie 
doubtedly  threw  on  the  aJve 
scouring  and  cleansing  the  river 
ceded  that  they  continue  liable 
from  tlmt  obligation  by  the  41 
cites  the  former  acts  for  draiiiiii] 
works  of  drainage  were  insufficit 
of  free  lands,  and  persons  inte 
lying  between  the  two  rivers  He, 
with  the  adventurers  and  the  Bla 
being  desirous  to  obtain  a  betl 
said  lands,  and  more  efTectuall 
from  injury  by  a  breach  in  any  c 
river  bead,  for  those  purposes 
works  of  drainage  thereinafter  d 
erected,  maintained,  and  stqiporii 
persons  thereiiiafier  mentioned, 
shews  clearly  that  the  legislatui 
for  the  maintaining  and  supporl 
tlie  works  of  drainage.     The  < 


JoHNsoir. 


IN  THE  Ninth  Year  of  GEORGE  IV.  807 

the  costs  of  executing  all  the  sfud  works  are  to  be  1828« 
borne  by  the  persons  then  liable  to  the  repairs  of  the  — ^ 
banks,  in  conjunction  with  the  owners  interested  in  the  auatnn 
drainage  of  the  commons,  in  such  proportions  as  the 
commissioners  shall  award.  The  expense,  therefore,  of 
scouring  the  river  is  to  be  borne,  in  this  one  instance, 
not  by  the  adventurers  only,  but  by  all  persons  liable  to 
repair  the  banks,  jointly  with  the  owners  of  the  commons* 
The  act  then  goes  on  to  provide  that  the  banks^  when 
completed,  shall  be  repaired  by  such  persons  as  the  com- 
missioners shall  direct  It  is  true  that  this  clause  does 
not  in  terms  provide  for  the  repairing  of  the  other 
works  of  drainage;  but  in  order  to  satisfy  the  intention 
of  the  legislature  that  all  the  works  of  drainage  con- 
templated in  the  recital  should  be  maintained  and 
supported,  the  word  banks  must  be  construed  to  mean 
works :  and  the  consequence  of  that  will  be,  that  all  the 
works  of  drainage  must  be  repaired,  supported,  main- 
tained, and  upheld  from  time  to  time  by  the  persons 
liable  thereto,  in  the  proportions  directed  by  the  com- 
missioners. That  is  the  construction  put  upon  the  act 
by  the  commissioners  in  their  award.  It  is  said  that  all 
the  words  of  the  recital  are  satisfied  by  the  works  of 
drainage  thereinafter  directed  to  be  made  and  exe- 
cuted, and  the  banks  thereinafter  directed  to  be  main- 
tained and  supported ;  but  the  recital  applies  to  all  the 
banks;  the  enactment  applies  only  to  the  banks  com- 
pleted by  the  commissioners  under  that  act.  The  pro- 
visions referred  to,  therefore,  do  not  satisfy  the  recital. 
Assuming  that  there  are  no  express  words  to  exonerate 
the  adventurers  from  the  burthen  of  cleansing  and 
scouring  the  river,  they  are  exempted  by  necessary 
implication.     By  the  act,  the  banks  may  be  enlarged 
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Batlet  J.  The  RCt  of  the  < 
acts,  and  that  the  then  worlu 
ficient,  and  that  the  owners  and 
and  persons  interested  in  the  co 
rivers  Gl^n  and  fVelland,  alth' 
tected  and  indemnified  againsi 
of  drunage,  for  draining  and 
and  commons,  as  are  require* 
tained  by  the  adventurers  unde 
recited)  relating  to  the  drainagi 
withstanding  such  exemption, 
commoners,  together  with  the 
missioners  acting  under  the  tw 
being  desirous  to  obtain  a  In 
effectually  to  protect  the  sar 
several  works  of  drainage  thi 
be  made,  erected,  maintained, 
tile  expense  d  the  respecdvc 
persons,  and  la  the  proportiof 
Then  we  are  to  look  to  the 
vhat  the  works  of  drainage  an 
Tnarlit.  mnintntnMl.  and  aiinnnrt 
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banks  of  the  river  fVeUand  bs  adjoin  to  any  part  of  the       \9iS. 
lands  and  grounds  in  the  parbhes  and  places  therein  . 

described;  and  also  of  any  other  streams  of  water  run-  agamu 
ning  through  the  same  parishes  and  places,  of  such  suf> 
ficient  height  and  strength  as  they  shall  think  necessary 
to  prevent  any  such  waters  from  breaking  or  o.verflowing 
the  said  banks,  or  any  of  them ;  And  the  costs  of  exe- 
cuting aU  the  said  works  are,  to  be  paid  and  borne  by 
the  iseveral  persons  and  parties  then  respectively  liable 
to  the  repairs  of  such  banks,  in  conjunction  with  the 
owners  and  proprietors  interested  in  the  drainage  of  the 
said  commons  lying  between  the  rivers  WeUand  and 
Glefi^  in  such  proportions  as  the  said  general  commis* 
sioners  shall,  by  their  award,  appoinu"  That  act  gives 
to  the  commissioners  tlie  power  of  deciding  in  what  pro^ 
portion  the  costs  of  executing  all  the  said  works  shall  be 
borne  by  the  persons  therein  mentioned.  The  language 
of  the  act  is  then  varied :  it  goes  on  to  state,  *^  and  such 
respective  banks,  after  tlie  said  general  commissioners 
have  completed  the  same,  shall  be  from  time  to  time  ze^ 
paired,  supported,  and  maintained  of  such  su£Scient 
height  and  strength  by  such  persons,  &c.  and  subject  to 
such  regulations  as  the  said  general  commissioners  shall 
by  their  award  direct."  In  the  early  part  of  this  very 
section,  the  general  commissioners  were  authorized  to 
enlarge,  deepen,  and  scour  out  the  river  Glen ;  but  in 
this  part  the  section  gives  direction  only  as  to  how  the 
hanks  are  to  be  repaired,  supported,  and  maintained. 
It  is  silent  as  to  scouring  and  cleansing  the  Glen.  It 
goes  on  to  say,  *^  and  the  officer  or  other  person  having 
the  direction  of  the  repairs  of  such  banks  shall  have 
power,  from  time  to  time,  to  make  rates  upon  the  several 
persons  interested  in  the  said  CrcnoUnid  and  other  com- 
mons 


ferencc  to  the  works  to  be  execu 
and  the  banks  which  are  to  b 
thereafler.  Hie  expence  of  ex 
to  be  borne  by  the  persons  there! 
portion  directed  by  the  comnii! 
manent  repair  of  the  banks  is  tt 
time  by  the  persons  therein  menlJ 
directed  by  the  commissioners.  ' 
the  cleansing  and  scouring  the  i 
or  for  maintaining  any  other 
cannot  say  that  there  is  clear  a 
shew  that  the  adventurers  an 
charges  of  cleansing;  and  scouri 
they  were  liable  by  the  statute  oi 
words  expressly  exempting  thei 
and  there  is  nothing  in  the  act  v 
necessary  implication  ;  and  not 
press  words,  or  by  necessary  imp] 
that  they  continue  liable. 

LiTTLEDALE  J.  It  is  coDceded 
ere  not  released  by  the  act  of  tl  le 
gation  to  cleanse  and  scour  tl 
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turers,  and  commissioners  acting  under  the  two  acts  of       1828. 
the  5  &  10  G.  S.,    beini?  desirous   to   obtain   a  better        ""^ 
drainage  for  all  the  lands,  had  for  those  purposes,  agreed,       jagainsi 
that  the  several  works  of  drainage  thereinafter  directed 
should  be  made,  erected,  maintained,  and  supported  at 
the  expence  of  the  respective  trusts,  proprietors,  and 
persons,  and  in  the  proportions  thereinafter  mentioned* 
All  that  can  be  inferred  from  this  recital  is,  that  some  di- 
rection was  to  be  given  in  a  subsequent  part  of  the  act, 
as  to  the  making  and  maintaining  of  these  works  of 
drainage:  it  is  not  to  be  thence  inferred,  that  those  who 
made,  should  afterwards  maintain  them.     In  the  subse- 
quent clause,  which  contains  this  direction,  there  is  an 
important  difierence  between  executing  and  maintaining. 
That  clause  enacts,  ^^  that  the  costs  of  executing  all  the 
said  works  of  drainage  are  to  be  paid  by  the  several 
persons  respectively  liable  to  the  repairs  of  such  banks,  in 
conjunction  with  the  owners  and  proprietors  interested  in 
the  drainage  of  the  said  commons  lying  between  the  two 
rivers,  in  such  proportions  as  to  the  said  commissioners 
shall  seem  just,  and  as  they  shall  by  their  award  ap- 
point; but  the  banks,  after  the  said  general  commissioners 
have  completed  the  same,  are  to  be  from  time  to  time  re- 
paired, supported,  and  maintained  by  such  persons  as  the 
said  general  commissioners  shall  by  their  award  order  and 
appoint."     There  is  an  important  difference  between  the 
language  of  the  different  branches  of  this  clause.     In  the 
first  part  of  the  clause,  the  costs  of  executing  all  the 
works  are  directed  to  be  borne  by  the  persons  therein  men- 
tioned ;  but,  in  the  second,  the  expence  of  repairing  the 
banks  from  time  to  time,  not  of  repairing  all  the  works  of 
drainage^  is  directed  to  be  borne  by  such  persons  and 
in  such  proportions  as  the  commissioners  shall  direct. 
The  introduction  of  the  ^ord  aU  shews  a  manifest  in- 
tention 


and  scouring,  from  time  to  tim 
so,  I  think  that^  according  to 
tbii  act  of  parliament,  the  ad 


]  cleanse  and  scour  the  river  GL 

Pabke  J.  The  plaintiS  a 
the  defendants,  who  represent 
be  iiflble  to  cleanse  and  scoi 
statute  of  the  16  Sc  17  Car.  2. 
duty  of  roading  and  scourin 
statute  10  G.  S,,  which  is  draw 
the  41  G.  S.,  expressly  provii 
liable  to  discharge  that  duty, 
that  duty,  which  clearly  rested 
passing  the  last-mentioned  act, 
That  net,  after  reciting  the  i 
works  of  drainage  were  insufEt 
agreed  that  the  several  works  o 
rected  to  be  made,  should  be  t 
and  supported  by  and  at  the 
thereinafter  mentioned,  directs ' 
to  be  done  to  improve  the  coni 
then  provides  for  payment  of  t 
those  works  bv  all  the  oersons 
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said,  that  the  recital  mast  controul  the  enacting  daase ;        1828. 
but  the  recital  is  not  inconsistent  with  the  subsequent        """"" 

/  '  Stsok 

enactments.  It  must  be  construed,  reddendo  singula  jisainu 
singulis.  The  effect  of  the  statute  then  will  be,  **  that 
the  costs  of  the  improvements  must  be  borne  by  the  ad- 
Tenturers,  the  proprietors  of  the  commons  and  free  land ; 
and  that  the  repairs  of  the  banks,  when  completed,  must 
be  borne  from  time  to  time  by  such  persons  as  the  com- 
missioners 'shall  direct;  but  the  repairs  of  the  other 
works  of  drainage  must  be  borne  by  the  persons  who 
were  before  liable  to  make  those  repairs.  There  is  no 
permanent  provision  for  the  expense  of  cleansang  and 
scouring  the  river :  the  adventurers,  before  the  passing 
of  that  act,  were  bound  to  bear  that  expense,  and  they 
must,  therefore,  continue  liable  to  that  charge.  The 
plaintiffs  are,  therefore,  entitled  to  judgment 

Judgment  for  the  plaintifi. 


Doe  dem.  Warren  against  Aaron  Bray. 

|7JECTMENT.     At  the  trial  before  VaugAanB.,  at  An  entry  in  th« 
the  Spring  assizes  for  the  county  of  Worcester  1828,  b^the  minister 
the  question  was.  Whether  the  defendant,  Aaron  Brcy,  ^^  baptism  of 
was  the  legitimate  son  of  his  father  ?    On  the  part  of  h^^^^ken  pit» 
the  defendant,  amonc^  other  evidence,  the  register-book  ^^^^  **•  ^ 

'  o  »  o  came  minister, 

of  baptisms  of  the  parish  of  Castlemorton.  in  the  county  or  had  any  con- 

"*    nection  with  the 

of  Worcester,  for  the  year  1776,  was  produced;  audit  parish,  and  of 

,  which  he  re- 

contained  an  entry  of  baptism  of  Aaroriy  the  son  of  John  ceived  inform. 
Bray,  and  Elizabeth  his  wife,  on  the  6th  of  Febrtia$y  pari&h  derk,  u 
1 776.    It  appeared,  on  cross-examination  of  the  witness,  i^UidTnw,  * 

nor  is  the  pri- 
vate memorandum  of  the  fact  niada  by  the  clerk,  who  was  preeent  at  tha  baptism. 

that 
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that  the  entry  was  in  the  handwriting  of  the  Kev.  Di 
Smith,  and  that  he  did  not  become  minister  of  the  parisl 
till  the  year  1777;  that,  during  the  years  1775  anc 
1776,  the  then  incumbent  of  the  parish  was  very  infirm 
and  that  the  then  clerk,  who  continued  in  office  foi 
several  years  afterwards,  entered  on  slips  of  paper  an 
account  of  the  baptisms,  &c. ;  and  his  memoranda, 
which  had  been  preserved,  were  produced,  and  there 
was  no  doubt  that  Mr.  Smilh  had  made  Jrom  them  the 
entries  in  the  register-book.  It  was  objected,  under  the 
circumstances,  that  neither  the  register  nor  the  memo- 
randa made  by  the  clerk  were  admissible  in  evidence. 
The  learned  Judge  received  them.  A  verdict  liaving 
been  found  for  the  defendant,  a  rule  nisi  for  a  new  trial 
had  been  obtained,  on  the  ground,  that  the  evidence 
ought  not  to  have  beeii  received. 


Campbell  and  R.  V.  "Richards  now  shewed  cause.  The 
register  was  properly  received  in  evidence.  The  clerlt, 
who  must  have  been  present  at  the  baptism,  made  aa 
entry  on  paper  which  was  aderwards  copied  into  the 
register-book  by  the  incumbent  of  the  parish.  It  is 
true,  he  was  not  incumljent  at  the  time  when  tbe  clirist- 
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time  of  the  baptism,  was  not  the  minister  of  the  parish.  1828. 
But  if  the  register  was  falsified,  by  shewing  that  the 
entry  was  made  by  Mr.  Smith  after  he  became  minister  Warrkm 
of  the  parish,  it  was  set  up  again  as  a  good  register,  by  Beat. 
shewing  the  source  from  which  the  entry  itself  was  taken. 
\Bayley  J.  The  memoranda  would  not  be  e^dence. 
In  Newham  v.  Raithby  (a),  copies  of  the  register  of  a 
dissenting  chapel  were  not  allowed  to  be  pleaded  in  evi- 
dence, on  the  ground  that  they  were  not  copies  of  public 
documents  which  were  in  official  custody.  And  if  the 
private  memoranda  of  the  clerk  not  made  in  the  register- 
book  would  not  be  evidence,  how  can  an  entry  made 
from  them  into  the  register-book  be  evidence?  In  the 
case  of  May  v.  Mayy  {b)  cited  3  Bum^  299.,  the  question 
arose  on  the  plaintiff's  legitimacy;  and  on  his  part  a 
general  parish  register  was  produced,  in  which  there  was 
an  entry  of  his  christening,  describing  him  in  the  same 
manner  as  legitimate  children  were  usually  entered.  It 
appeared  that  the  practice  was,  to  make  entries  in  the  re- 
gister once  in  three  weeks,  out  of  a  day-book,  in  which 
entries  were  made  immediately  after  the  christening  on 
•the  same  morning;  and  in  the  case  of  illegitimate 
children,  to  insert  in  the  entry  the  letters  B,  B.,  which 
were  intended  to  signify  "  base-born."  The  defendant's 
counsel  then  offered  in  evidence  the  day-book  from  which 
the  other  entry  was  posted,  and  in  which  the  letters 
B.  B.  were  inserted,  insisting  that  it  was  the  original 
entry.  But  a  majority  of  the  judges  present,  at  a  trial 
at  bar,  were  of  opinion  that  such  evidence  ought  not  to 
be  received,  on  the  ground  that  there  could  not  be  two 
registers  in  the  parish,  and  that  the  one  first  produced 
ought  to  be  taken  to  be  the  true  register."]     In  that 

(a)  1  Pm.  15.  (6)  2Str.  1072. 

case 
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case  the  roister  had  been  completed ;  but  in  A 
case  it  is  contended  by  the  plaintiff  that  the  pn^ 
Master  never  has  been  perfected,  and  if  that  be  a 
and  the  memoranda  be  received  in  evidence,  ther 
will  not  be  two  registers.  If  tlie  entry  in  the  register 
book  be  admissible,  it  will  be  su£Scient.  ^UtiledaUi 
By  the  70th  canon,  3  Bum^s  E.  JL.  290^  the  name! 
of  all  persons  christened  are  reqmred  to  be  entered  in 
the  register-book  at  the  end  of  every  weejc-  Parte  J. 
One  ground  why  a  register  is  evidence  is,  becaose  it  is 
made  by  a  person  who  has  a  public  duty  to  perform. 
Here  the  register  b  made  up  by  a  person,  who,  as  &r  as 
this  baptism  was  concerned,  was  a  perfect  stranger  to 
the  transaction.  He  had  no  connection  with  the  parish 
at  the  time  when  the  baptism  took  place.]  Suppose 
the  entry  to  have  been  made  in  the  re^ster-book  by 
the  clerk  during  the  lifetime  of  the  first  incumbent,  it 
surely  would  have  been  admissible  in  evidence?  [_Bai^J. 
In  that  case  it  might  be  presumed,  that  the  derk  was 
authorized  by  the  minister  to  make  the  entry,  and  tboi 
it  would  be  the  act  of  the  mimster ;  but  we  cannot  pre- 
SDme  that  an  entry  made  after  his  death  was  nude  bf 
his  direction.] 
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person  who  appeared  at  that  time  to  have  any  connec-        1828. 
tion  with  the  parish,  —  but  by  one  who  afterwards  be- 

Dob  deoEi* 

came  the  minister  of  the  parish.      It  must  be  taken,      Warrbn 

asoifut 

therefore,  that  he  made  this  entry  after  the  death  of  the  Baat. 
minister  of  the  parish  who  was  present  at  this  baptism. 
He  was  recording  a  fact,  therefore,  not  within  his  own 
knowl^ge,  but  one  of  which. he  received  information 
from  the  clerk.  I  think,  therefore,  the  r^^ter  itself 
clearly  ought  not  to  have,  been  received  in  evidence. 
But,  then,  supposing  there  was  no  register,  it  has  been 
said,  that  the  clerk's  memoranda  were  admissible  evi- 
dence to  prove  all  the  facts  that  could  be  proved  by  a 
register.  It  was  not  bis  duty  to  make  such  memoranda : 
they  are  mere  private  entries.  Man/  v.  McQff  to  which 
I  referred  during  the  argument,  shews  that  a  day- 
book, from  which  the  entries  in  a  register  were  made,  is 
not  admissible  in  evidence.  The  editor  of  BurrCs  Ecd. 
Law,  after  stating  that  case  in  vol.  iii.  p.  293.,  makes 
the  following  observation:  —  ^^If,  indeed,  the  entry  in 
the  day-book,  representing  the  plaintiff  as  illegitimate, 
had  been  signed  by  the  reputed  father  or  the  mother, 
or  made  under  their  direction,  such  evidence  would 
have  been  admissible  as  the  declaration  of  a  deceased 
parent  on  a  question  of  legitimacy ;  for  the  declarations 
of  deceased  persons,  supposed  to  have  been  married, 
(who  might  themselves  be  examined,  if  alive,)  are  ad- 
missible to  disprove  the  &ct  of  marriage  (a);  but  if,  on  the 
other  hand,  in  the  absence  of  such  proof,  the  entry 
appeared  to  be  merely  a  private  memorandum,  kept  for 
the  purpose  of  assisting  the  clerk  to  make  up  the  re- 
gister (and  of  that  nature  it  seems  here  to  have  been 
considered),  in  that  case  it  should  not  be  received  as  the 

Vol.  VIII.  3G  original 


acts,  and  that  the  then  n 
fioent,  and  that  the  owneri 

and  persons  interested  in  tl 
rivers  Glen  and  fVeUattd, 
tected  and  indemnified  ag 
of  drainage,  for  draining  i 
and  commons,  as  are  req 
tained  by  the  adventurers  i 
redted)  relating  to  the  drai 
withstanding  such  exempt! 
commoners,  together  with 
missioners  aaing  under  th 
being  desirous  to  obtain 
effectually  to  protect  the 
several  works  of  drainagt 
be  made,  erected,  maintau 
tlie  expense  oT  the  respe 
persons,  and  in  the  propc 
Then  we  are  to  look  to 
what  the  works  of  drainaf; 
made,  maintained,  and  sup 
sons  thereinafter  mentionei 
are  required  well  and  su 


JOHMIOV. 
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honks  of  the  riv^  Wetland  bs  adjob  to  any  part  of  the  18£8. 
lands  and  grounds  in  the  parishes  and  places  therein  — -— 
described;  and  also  of  any  other  streams  of  water  rui>  agama 
ning  through  the  saoie  parishes  and  places,  of  such  suf- 
ficient height  and  strength  as  they  shall  think  necessary 
to  prevent  any  such  waters  from  breaking  or  overflowing 
the  said  banks,  or  any  of  them ;  and  the  costs  of  exe- 
cuting all  the  said  works  are,  to  be  p^  and  borne  by 
the  ^seveml  persons  and  parties  lien  respectively  liable 
to  the  repairs  of  such  ban^s,  in  conjunction  with  the 
owners  and  pr<q>rietors  interested  in  the  drainage  of  the 
said  commons  lying  between  the  rivers  WeUand  and 
Gletij  in  such  proportions  as  the  said  general  commis- 
sioners shall,  by  their  award,  appoint"  That  act  gives 
to  the  commissioners  the  power  of  deciding  in  what  pro- 
portiiHi  the  costs  of  executing  all  the  said  works  shall  be 
home  by  the  persons  therein  mentioned.  The  language 
of  the  act  is  tlien  varied :  it  goes  on  to  state,  ^^  and  such 
respective  banks,  after  the  said  general  commissioners 
have  completed  the  same,  shall  be  from  time  to  time  xe^ 
paired,  supported,  and  maintained  of  such  sufficient 
height  and  strength  by  such  persons,  &c.  and  subject  to 
such  regulations  as  the  said  general  commissioners  shall 
by  their  award  direct."  In  the  early  part  of  this  very 
section,  the  general  commissioners  were  authorized  to 
enlarge,  deepen,  and  scour  out  the  river  Glen  ;  but  in 
this  part  the  section  gives  direction  only  as  to  how  the 
hanks  are  to  be  repaired,  supported,  and  maintained. 
It  is  silent  as  to  scouring  and  cleansing  the  Gleiu  It 
goes  on  to  say,  <^  and  the  officer  or  other  person  having 
the  direction  of  the  repairs  of  such  banks  shall  have 
power,  from  time  to  time,  to  make  rates  upon  the  several 
persons  interested  in  the  said  CrawUmd  and  other  com- 
mons 
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mons  lying  between  the  s&id 
now  liable  to  ibe  support  and 
spective  banks,  for  tbe  repair 
in  Bucli  proportions  as  the  ss 
shall,  bj  their  award,  appoint, 
that  clause,  a  variation  in  tli 
ference  to  the  works  to  be  ex( 
and  the  banks  which  arc  to 
thereafter.  The  expence  of 
to  be  borne  by  the  persons  the 
portion  directed  by  the  comi 
manent  repair  of  the  banks  is 
lime  by  the  persons  therein  me 
directed  by  the  commissioners, 
the  cleansing  and  scounnjr  th( 
or  for  maintaining  any  othi 
cannot  say  that  there  is  clear 
shew  that  the  adventurers 
charges  of  cleansing  and  sco 
they  were  liable  by  the  statute 
words  expressly  exempting  tl 
and  there  is  nothing  in  the  acl 
necessary  implication;  and  nc 
press  words,  or  liy  necessary  in 
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turersi  and  commissioners  acting  under  the  two  acts  of        1828. 
the  5  &  10  G.  S.,   beini?  desirous   to  obtain  a  better       — 
drainage  for  all  the  lands,  had  for  those  purposes,  agreed,       jagainsi 
that  the  several  works  of  drainage  thereinafter  directed 
should  be  made,  erected,  maintained,  and  supported  at 
the  expence  of  the  respective  trusts,  proprietors,  and 
persons,  and  in  the  proportions  thereinafter  mentioned. 
All  that  can  be  inferred  from  this  recital  is,  that  some  di- 
rection was  to  be  given  in  a  subsequent  part  of  the  act, 
as  to  the  making  and  maintaining  of  these  works  of 
drainage :  it  is  not  to  be  thence  inferred,  that  those  who 
made,  should  afterwards  maintain  them.     In  the  subse- 
quent clause,  which  contains  this  direction,  there  is  an 
important  difierence  between  executing  and  maintaining. 
That  clause  enacts,  ^'  that  the  costs  of  executing  all  the 
said  works  of  drainage  are  to  be  paid  by  the  several 
persons  respectively  liable  to  the  repairs  of  such  banks,  in 
conjunction  with  the  owners  and  proprietors  interested  in 
the  drainage  of  the  said  commons  lying  between  the  two 
rivers,  in  such  proportions  as  to  the  said  commissioners 
shall  seem  just,  and  as  they  shall  by  their  award  ap- 
point; but  the  banks,  after  the  said  general  commissioners 
have  completed  the  same,  are  to  be  from  time  to  time  re- 
paired, supported,  and  maintained  by  such  persons  as  the 
said  general  commissioners  shall  by  their  award  order  and 
appoint."     There  is  an  important  difference  between  the 
language  of  the  different  branches  of  this  clause.     In  the 
first  part  of  the  clause,  the  costs  of  executing  all  the 
works  are  directed  to  be  borne  by  the  persons  therein  men- 
tioned ;  but,  in  the  second,  the  expence  of  repairing  the 
banks  from  time  to  time,  not  of  repairing  all  the  works  of 
drainage^  is  directed  to  be  borne  by  such  persons  and 
in  such  proportions  as  the  commissioners  shall  direct. 
The  introduction  of  the  ^ord  aU  shews  a  manifest  ia- 

tontion 
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teotioo  to  make  a  distincthia  between  the  expence 
QuJuDg  and  Tnfir>t«ining  the  works  of  drsioage.  T 
legislature  provides  for  the  expence  of  executing  all  l 
works  of  drainage  contemplated  hy  the  act ;  but  it  pi 
▼ides  only  for  the  expepce  of  repairiog,  from  time 
time,  the  banks,  but  not  for  the  expence  of  cleansir 
and  scouring,  from  time  to  time,  the  river.  That  beic 
80,  I  think  that,  according  to  the  true  construction  i 
this  act  of  parliament,  the  adventurers  remain  liable  t 
cleanse  and  scour  the  river  Glen. 


pABKE  J.  The  plalntifis  are  entitled  to  a  renfict,  i 
the  defendants,  who  represent  the  body  of  adfenturecs. 
be  liable  to  cleanse  and  scour  the  river  Glen.  Tbi 
statute  of  the  16  &  17  Car.  3.  imposes  upon  them  th 
duty  of  roading  and  scouring  the  river  Gfcn.  Tbi 
statute  10  G.  S.,  which  is  drawn  with  more  caution  thai 
the  41  G.  S.,  expressly  provides  for  their  continuiuj 
liable  to  discharge  that  duty.  The  question  is,  ^V^lethe 
that  duty,  which  clearly  rested  with  them  at  the  time  o 
passing  the  last-mentioned  act,  was  thereby  taken  away 
That  act,  after  reciting  the  former  acts,  and  that  th 
works  of  drainage  were  insufficient,  and  that  it  had  bee 
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said,  that  the  recital  mast  controul  the  enacting  clause ;        1828. 
but  the  recital  is  not  inconsistent  with  the  subsequent        ^ 

/*  •  Svaoir 

enactments.  It  must  be  construed,  reddendo  singula  jisaimi 
singulis.  The  effect  of  the  statute  then  will  be,  '*  that 
the  costs  of  the  improvements  must  be  borne  by  the  ad- 
Tenturers,  the  proprietors  of  the  commons  and  free  land ; 
and  that  the  repairs  of  the  banks,  when  completed,  must 
be  borne  from  time  to  time  by  such  persons  as  the  com- 
missioners 'shall  direct;  but  the  repairs  of  the  other 
works  of  drainage  must  be  borne  by  the  persons  who 
were  before  liable  to  make  those  repairs.  There  is  no 
permanent  provision  for  the  expense  of  cleansing  and 
scouring  the  river :  the  adventurers,  before  the  passing 
of  that  act,  were  bound  to  bear  that  expense,  and  they 
must,  therefore,  continue  liable  to  that  charge.  The 
plaintiffs  are,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintifis. 


Doe  dem.  Warren  against  Aaron  Bray. 

yrJECTMENT.     At  the  trial  before  Vaughan  B.,  at  An  entry  in  th. 

the  Spring  assizes  for  the  county  of  Worcester  1828,  b^e  minitter 

the  question  was,  Whether  the  defendant,  Aaron  Brcy^  uie^blptiUmrf' 

was  the  legitimate  son  of  his  father  ?    On  the  part  of  !l^^,lien***i* 


iace 


the  defendant,  amonj?  other  evidence,  the  recister-book  ^^^^  *"•  !^ 

'  ®  '  o  came  minuter, 

of  baptisms  of  the  parish  of  Castlemorton.  in  the  county  ^^^^  «nycon- 

"^    nection  with  the 

of  Worcester  J  for  the  year  1776,  was  produced;  audit  parish,  and  of 

which  he  r^ 

contained  an  entry  of  baptism  oi  Aaroriy  the  son  of  John  ceived  inform. 
Bray^  and  Elizabeth  his  wife,  on  the  6th  of  February  pari&h  clerk,  is 
1776.    It  appeared,  on  cross-examination  of  the  witness,  j^UidTnw,  * 

nor  it  the  pri- 
vate memonm^um  of  the  fact  made  by  the  clerk,  who  was  preeeot  at  the  baptim. 

that 


account  of  the  baptisms,  &c. 
which  had  been  preserved,  we 
was  no  doubt  that  Air.  Smi/h  h, 
entries  in  the  register-book.  It 
circumstances,  that  neither  the 
randa  made  by  the  clerli  were 
The  learned  Judge  received  tl 
been  found  for  the  defendant,  a 
bad  t)een  obtained,  on  the  gr 
ought  not  to  have  been  received 

Campbell  and  R.  V.  Richards 
register  was  properly  received  i 
who  must  have  been  present  a 
entry  on  paper  which  was  afti 
register-book  by  the  incumber 
true,  he  was  not  incumbent  at  tl 
ening  took  place;  but  the  cler 
the  minute  of  the  fact,  contit 
became  incumbent.  The  regisi 
dence,  and  ought  to  have  been  fi 
cuinl>ent,  after  baptizing  an  ii 
makes  an  entry  in  the  register 
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time  of  the  baptism,  was  not  the  minister  of  the  parish.  1828. 
But  if  the  register  was  falsified,  by  shewing  that  the 
entry  was  made  by  Mr.  Smith  after  he  became  minister  Warrek 
of  the  parish,  it  was  set  up  again  as  a  good  register,  by  Baat. 
shewing  the  source  from  which  the  entry  itself  was  taken. 
\_Bayley  J.  The  memoranda  would  not  be  evidence. 
In  Newham  v.  Raithby  (a),  copies  of  the  register  of  a 
dissenting  chapel  were  not  allowed  to  be  pleaded  in  evi- 
dence, on  the  ground  that  they  were  not  copies  of  public 
documents  which  were  in  official  custody.  And  if  the 
private  memoranda  of  the  clerk  not  made  in  the  register- 
book  would  not  be  evidence,  how  can  an  entry  made 
from  them  into  the  register-book  be  evidence?  In  the 
case  of  May  v.  May,  {b)  cited  3  Bttm^  299.,  the  question 
arose  on  the  plaintiff's  legitimacy;  and  on  his  part  a 
general  parish  register  was  produced,  in  which  there  was 
an  entry  of  his  christening,  describing  him  in  the  same 
manner  as  legitimate  children  were  usually  entered.  It 
appeared  that  the  practice  was,  to  make  entries  in  the  re- 
gister once  in  three  weeks,  out  of  a  day-book,  in  which 
entries  were  made  immediately  after  the  christening  on 
the  same  morning;  and  in  the  case  of  illegitimate 
children,  to  insert  in  the  entry  the  letters  B.B.,  which 
were  intended  to  signify  "  base-born."  The  defendant's 
counsel  then  offered  in  evidence  the  day-book  from  which 
the  other  entry  was  posted,  and  in  which  the  letters 
B.  B.  were  inserted,  insisting  that  it  was  the  original 
entry.  But  a  majority  of  the  judges  present,  at  a  trial 
at  bar,  were  of  opinion  that  such  evidence  ought  not  to 
be  received,  on  the  ground  that  there  could  not  be  two 
registers  in  the  parish,  and  that  the  one  first  produced 
ought  to  be  taken  to  be  the  true  register."]     In  that 

(a)  1  Pm.  15.  (6)  2Str*  1072. 

case 
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case  the  Kgtster  bad  b^n  compfated;  b 
cate  it  U  cootexKied  by  the  ptainti^  dsM  I 
register  never  has  been  perfected,  «nd  if  tl 
sod  tbe  menKirsnda  be  received  in  niJij 
will  not  be  two  r^;isters.  If  the  entr^  in  tb 
booJc  be  admiasible^  it  will  be  stxffici^DL  f  £ 
By  the  70lb  canon,  3  Burn's  E.  7-  S90^  li 
of  bI]  persons  christened  ore  required  to  be  < 
the  register-book  at  the  end  of  erery  veek. 
One  ground  vhy  a  re^Sber  is  evidence  is,  bet 
inwle  by  a  persoD  who  has  a  public  duty  Co 
Here  the  register  is  made  up  by  a  person,  «bi^ 
this  baptism  was  concerned,  was  a  per&a  an 
the  transaction.  He  had  no  connection  with  tl 
at  the  time  when  the  baptism  took  plac&j 
the  entry  to  have  been  made  in  the  register- 
the  clerk  during  the  lifetime  of  the  first  iacai 
■urcly  would  have  been  admissible  in  eridence?  £. 
In  tliat  case  it  might  be  presumed,  that  the  c 
authorized  by  the  minister  to  make  the  eotiTi  t 
it  would  be  die  act  of  the  minister ;  bat  we  can 
sume  that  an  entry  made  after  his  death  was  i 
his  direction.] 
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person  who  appeared  at  that  time  to  have  any  connec-        1828. 
tion  with  the  parish,  —  but  by  one  who  afterwards  be-  ~ 

came  the  minister  of  the  parish.      It  must  be  taken,      Warrbn 

against 

therefore,  that  he  made. this  entry  after  the  death  of  the  Brat. 
minister  of  the  parish  who  was  present  at  this  baptism. 
He  was  recording  a  fact,  therefore,  not  within  his  own 
knowledge,  but  one  of  which: he  received  information 
from  the  clerk.  I  think,  therefore,  the  register  itself 
clearly  ought  not  to  have,  been  received  in  evidence. 
But,  then,  supposing  there  was  no  register,  it  has  been 
said,  that,  the  clerk's  memoranda  were  admissible  evi- 
dence to  prove  all  the  facts  that  could  be  proved  by  a 
register.  It  was  not  bis  duty  to  make  such  memoranda : 
they  are  mere  private  entries.  May  v.  Mn^^  to  which 
I  referred  during  the  argument,  shews  that  a  day- 
book, from  which  the  entries  in  a  register  were  made,  is 
not  admissible  in  evidence.  The  editor  of  BurrCs  Ecd. 
Lcew^  after  stating  that  case  in  vol.  iii.  p.  293.,  makes 
the  following  observation:  —  ^^If,  indeed,  the  entry  in 
the  day-book,  representing  the  plaintiff  as  illegitimate, 
had  been  signed  by  the  reputed  father  or  the  mother, 
or  made  under  their  direction,  such  evidence  would 
have  been  admissible  as  the  declaration  of  a  deceased 
parent  on  a  question  of  legitimacy ;  for  the  declarations 
of  deceased  persons,  supposed  to  have  been  married, 
(who  might  themselves  be  examined,  if  alive,)  are  ad- 
missible to  dbprove  the  &ct  of  marriage  (a);  but  if,  on  the 
other  hand,  in  the  absence  of  such  proof,  the  entry 
appeared  to  be  merely  a  private  memorandum,  kept  for 
the  purpose  of  assisting  the  clerk  to  make  up  the  re- 
gister (and  of  that  nature  it  seems  here  to  have  been 
considered),  in  that  case  it  should  not  be  received  as  the 

Vol,  VIII.  3  G  original 
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original  authenticated  enny."  The  editor^  tberefb 
thought  that  the  entry  in  the  day-book  would  not 
receivable  in  evidence  in  the  character  of  a  register,  I 
that  if  it  had  been  signed  by  the  reputed  iatber  a 
mother,  it  might  have  been  received  as  a.  declaration 
the  deceased  parents.  In  the  case  of  New/iam  v.  BaH 
ln/(a)t  the  copies  of  the  regiMter  of  a  dissenting  chap 
were  not  allowed  to  be  pleaded  in  evidence  in  the  eccli 
siastical  court,  on  the  ground  that  they  were  Diel%  privai 
memoranda,  and  not  copies  of  public  documents,  whic 
are  in  official  custody.  So,  in  this  case,  the  entries  mad 
by  the  clerk  were  mere  private  memoranda.  They 
were  not,  therefore,  admissible  in  evidence.  The  rule 
for  a  new  trial  must  be  made  absolute. 

Rule  absolute  for  a  new  trial 
(a)  ipm.3is. 


AN 
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PRINCIPAL   MATTERS 


ABATEMENT. 
See  Practice,  15. 

ADMINISTRATOR. 

See  Executor,  1.    Limitations, 
Statute  of,  1, 2.  Pleading,  5. 

ADVERSE  POSSESSION. 
See  Ejectment,  5. 

AFFIDAVIT  OF  DEBT. 
See  Practice,  15. 17. 

ALIEN. 
See  Juror. 

APPEAL. 

1.  On  the  hearing  of  an  appeal 
against  a  poor-rate,  the  sessions 
have  no  jurisdiction  to  quash  the 
rate  for  a  defect  appearing  on 
the  face  of  the  rate  itself,  unless 
that  defect  be  specified  in  the 


I  notice  as  a  cause  of  appeal.  Rex 
V.  The  Inhabitants  of  Bromyard^ 
E.  9  G.  4.  Page  240 

2.  The   17  G.  2.  c.38.   *.4.   does 
not   make  it  imperative  on  the 
justices  to  hear  and  determine  an 
appeal  at  the  sessions  next  fol- 
lowing  the    pubh'cation    of   the 
rate,  but  they  may  adjourn  it  to 
the  next  sessions.    Where  a  rate 
was   published   on    the   16th   of 
September,   and   the  appeal  was 
entered  at  the   Michaelmas  ses- 
sions, but  the  defendant  did  not 
give  notice  of  his  intention  to  try 
his  appeal  at  those  sessions,  and 
the   justices   adjourned   it   as   a 
matter  of  course  to  the  Epiphany 
sessions,  according  to  the  usual 
practice,  and  the  appellant  gave 
notice  of  his  intention  to  try  his 
appeal  at  the  Epiphany  sessions, 
the  justices  refused  at  that  ses- 
sions to  hear  it,  on  the  ground 
that  it  ought  to  have  been  heard 
and  determined  at  the  preceding 
sessions,   this   Court    granted   a 
mandamus  to   compel  them  to 
3  6  2  hear 
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ASSUMPSIT. 


hear  the  appeal.    Rex  v.  The  Jus- 
tices of  Wilts,  T.  9  G.  4.  Page  380 

S.  By  tlie  statute  4  G.  4.  c.  95. 
s,  87*  a  right  of  appeal  is  given 
in  certain  cases,  if  the  party  gives 
notice  within  six  days  after  the 
cause  of  complaint  arises.  Two 
justices  having  made  an  order 
upon  the  surveyors  of  the  roads 
in  a  township  to  perform  a  cer- 
tain part  of  the  statute  duty  on  a 
turnpike-road  running  through 
the  township,  and  to  pay  to  the 
surveyor  of  that  road  a  certain 
part  of  the  money  received  as  a 
composition  for  statute  duty : 
Held,  that  the  cause  of  com- 
plaint did  not  arise  until  a  copy 
of  the  order  in  writing  had  been 
served,  and  that  notice  of  appeal 
given  within  six  days  from  that 
time  was  vah'd.  Rex  v.  The  Jus- 
tices of  Lancashire,  M.  9  G.4. 593 

4*.  SemoUt  that  it  is  unnecessary  to 
enter  and  respite  an  appeal  at 
the  next  sessions,  where  the 
order  of  removal  is  served  so 
late  as  to  render  it  impossible  to 
try  the  appeal  at  those  sessions. 
Rex  V.  The  Justices  of  Kent,  M. 
9  G.  4.  639 

5.  An  order  of  removal  was  served 
too  late  to  enable  the  parish  to 
which  the  pauper  was  removed 
to  try  an  appeal  at  the  next  ses- 
sions; but  it  might  have  been 
entered  and  respited  at  those 
sessions:  Held,  that  that  was  un- 
necessary, and  that,  due  notice 
of  the  intention  to  prosecute  the 
appeal  at  the  second  sessions 
having  been  given,  the  court  of 
quarter  sessions  were  bound  to 
hear  and  determine  it.  Rex  v.  The 
Justices  of  Devon,  M.  9  G.  4.  640 

ARBITRAMENT. 
See  Evidence,  5. 

One  of  two  partners  gave  his  son  a 
power  of  attorney   '*  to  act  on 


his  behalf  in  dissolving  the  part- 
nership, with  authority  to  appoint 
any  other  person  as  he  might  see 
fit :"  Held,  that  this  gave  the  son 
power  to  submit  the  accounts  to 
arbitration.  Henley  v.  Soper,  E. 
9  G.  4.  Page  16 

ARREST. 

Where,  by  the  contrivance  of  plain- 
tiff's attorney,  a  party  had  been 
arrested  on  a  Sunday  on  criminal 
process,  for  the  purpose  of  effect- 
ing his  arrest  on   civil  process* 
and  he  was  detained  in  custody 
till  Monday,  and   then  arrested 
on  the  civil  process,  the  Court 
ordered  him  to  be  discharged  out 
of  custody.     Qucere,  Whether  a 
party   can   be   arrested   a  third 
time  for  the  same  cause  of  ac- 
tion ?       Wells   V.    Gurney,     M. 
9  G.  4.  769 

ASSIGNMENT. 
See  Covenant,  1. 

ASSUMPSIT. 

1.  Where  ^.  and^.  deposited  mo- 
ney in  the  hands  of  a  stake- 
holder, to  abide  the  event  of 
a  boxing-match  between  them; 
and  after  the  battle  A.  claimed 
the  whole  sum  from  the  stake- 
holder, and  threatened  him  with 
an  action  if  he  paid  it  over  to  B^ 
which  he  nevertheless  did  by  the 
direction  of  the  umpire:  Held, 
that  A.  was  entitled  to  recover 
from  him  his  own  stake,  as  mo- 
ney had  and  received  to  his  use. 
Hastelotv  v.  Jackson^   E.  9  G.  4. 

221 

2.  A;  having  a  patent  for  certain 
spinning  machinery,  received  an 
order  from  B,  to  have  some 
spinning-frames  made  for  him. 
A.  employed   C.  to   make  the 

machines 
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BANKRUPT. 
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machines  for  B*,  and  informed 
the  latter  that  he  had  so  done. 
After  the  machines  had  been 
completed,  A»  ordered  them  to 
be  altered.  They  were  after- 
wards completed  according  to 
this  new  order,  and  packed  up 
in  boxes  for  B,,  and  C.  informed 

.  B.  that  they  were  ready,  but  he 
refused  to  accept  them:  Held, 
that  C.  could  not  recover  the 
price  from  B,  in  an  action  for 
goods  bargained  and  sold,  or  for 
work  and  labour,  and  materials. 
Atkinson  and  Others,  Assignees, 
V.  BeU  and  Others,    E.  9  G.  4. 

Page  277 

3.  Where  A,,  at  the  request  of  B., 
entered  into  a  bond  with  him  and 
C  to  indemnify  D,  against  cer- 
tain debts  due  from  C.  and  X)., 
and  B,  promised  to  save  A.  harm- 
less from  all  loss  by  reason  of 
the  bond :  Held,  that  this  pro- 
raise  was  binding  although  not  in 
writing,  and  that  A,  might  re- 
cover from  B.  the  whole  of  the 
monies  which  he  was  compelled 
to  pay  by  virtue  of  the  bond. 
Thomas  v.  Cook,  M.  9  G.  4.    728 

ATTACHMENT. 
See  Evidence,  5. 

ATTORNEY. 

1.  The  court  will  not  compel  an 
attorney  to  pay  a  sum  of  money 
he  has  received  in  his  character 
of  attorney ;  he  having  after  the 
receipt  of  the  money  become 
bankrupt  and  obtained  his  cer- 
tificate. Exparte  Cullifordv,  War- 
ten,  Gent.,  one,  Sfc.  E.  9  G.  4. 

220 

2.  Where  a  judge's  order  for  taxing 
an  attorney's  bill  is  not  obtained 
until  after  he  has  commenced  an 
action  for  the  amount,  the  de- 
fendant is  not  entitled   to  the 


costs  of  .taxation,  although  more 
than  one  sixth  is  taken  off  by  the 
master.  Jay,  Gent,,  one,  Sfc,  v. 
Coaks,  M.  9  G.  4.  Page  635 

BANKRUPT. 

See  Attorney, 

1.  A*  kept  cash  with  Af.  and  Co., 
bankers,  and  accepted  a  bill 
drawn  by  one  of  the  partners  in 
the  house  of  M.  and  Co.,  ancl^ 
indorsed  by  that  partner  to  M. 
and  Co.,  who  discounted  it,  and 
afterwards  indorsed  it  for  value 
to  S.  Before  the  bill  became 
due,  M.  and  Co.  became  bank- 
rupts, having  funds  in  the  hands 
of  iS.  more  than  sufficient  to  pay 
the  bill,  and  having  in  their 
hands  money  belonging  to  Am 
When  the  bill  became  due,  S» 
presented  it  for  payment  to  A*, 
who  having  refused  payment,  S. 
paid  himself  the  amount  out  of 
the  funds  of  M.  and  Co.  re- 
maining in  his  hands,  and  de- 
livered the  bill  to  their  assignees : 
Held,  in  an  action  brought  by 
the  assignees  against  A.  as  ac- 
ceptor of  the  bill,  that  there  had 
been,  before  the  bankruptcy,  a 
mutual  credit  between  the  bank- 
rupts and  A.  ;  and  that  the 
latter  was  entitled  to  set  off, 
against  the  sum  due  to  the  bank- 
rupts on  the  bill,  the  debt  due  to 
him  from  M.  and  Co.  at  the  time 
of  their  bankruptcy.  BoUand 
and  Others,  Assignees^  v.  Nash, 
£.  9  G.  4.  105 

2.  Where  a  creditor  obtained  judg- 
ment by  nil  dicit  against  a  trader, 
and  thereupon  issued  a  fi.  fa., 
under  which  the  sheriff  seized 
the  goods  of  the  trader,  who 
afterwards,  and  before  the  goods 
were  sold,  committed  an  act  of 
bankruptcy,  upon  which  a  com- 
mission issued,  and  he  was  duly 
declared  a  bankrupti  of  which 

3  G  3  the 


V4U«re, 

was  juitified  in  EeEling  the  goods 
after  notice  of  the  bankruptcy. 
Notiey  and  Olhirri,  Assignees,  v. 
Buci,E.9  G.t.  Page  160 

S.  Where  a  party  committed  by 
coromiBsionere  of  bankrupt,  for 
rot  answering  to  their  satisfac- 
tion, wishes  to  be  again  brought 
before  thera,  he  must  bear  the 
expence  of  that  proceeding.  Ex 
parte  Baxter,  T.  9  G.  4.  3** 

4  In  Au^l  1821,  A.,  a  trader, 
being  indebted  to  B.  and  C, 
then  in  partnership,  but  about  to 
separate,  gave  a  warrant  of  at- 
torney to  secure  payment  by 
instalments  to  B.  alone,  who 
knew  that  A.  was  then  insolvent. 
In  October  A.  committed  an  act 
of  bankruptcy,  and  in  November, 
at  B.'t  desire,  he  sent  goods  to 
the  warehouse  of  B.  and  C.  as  a 
further  security  for  the  debt.  In 
December  B.  and  C  diMolved 
partnership;  and  the  former  after- 
wards received  from  A.  several 
sums  of  money  on  account  of  the 
warrant  of  attorney,  and  also  sold 
the  goods,  towards  sotisfaction  of 
the  debL  A  conimiesion  of  bank- 
rupt issued  against  A.  in  January 
1823,  and  in  November  of  that 
year  B.  died;  Held,  that  A.'i 
assignees  might  recover  from  C 
the  money  paid  by  A.    on  the 
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▼essel  at  her  homeward  port,  the 
whalebone  was  taken  into  the 
possession  of  B.  and  sold  by  him, 
and  the  proceeds  were  applied  in 
part  of  discharge  of  the  expences 
of  the  ship.  The  blubber  was 
deposited  in  a  warehouse  rented 
of  C  by  the  owners  of  the  ship, 
and  the  oil  produced  from  it  was 
then  put  into  casks,  each  owner's 
share  being  weighed  out  and 
placed  separately  in  the  ware- 
house, in  casks  marked  with  his 
initials.  After  the  division,  the 
practice  was  for  the  warehouse- 
man to  deliver  to  the  order  of 
each  part-owner  his  share  of  the 
oil,  unless  notice  was  given  by 
the  ship's  husband  that  the  part- 
owner's  share  of  the  disburse- 
ments had  not  been  paid.  In 
that  case  the  warehouseman  used 
to  detain  the  oil  till  the  ship's 
husband's  demand  had  been  sa* 
tisfied.  The  ship  having  arrived 
from  her  voyage  in  1825,  the 
above  course  was  followed.  The 
share  weighed  out  and  set  apart 
for  A.  was  twenty-nine  tons, 
which  was  stowed  in  the  ware- 
house in  casks,  and  which  had 
A,'%  initials  put  on  them.  In  Ja- 
nuary 1826  A, became  bankrupt: 
twenty  tons  of  the  oil  had  been 
delivered  to  A.  before  his  bank- 
ruptcy ;  the  remaining  nine  tons 
remained  in  the  warehouse  at  the 
time  of  the  bankruptcy.  In  «/a- 
nuary  1826,  the  warehouseman 
had  orders  from  C,  the  ship's 
husbandy  not  to  deliver  to  A.  the 
remaining  oil,  as  his  share  of  the 
disbursements  of  the  ship  had 
not  been  paid :  Held,  in  an  ac- 
tion of  trover  brought  by  the 
assignees  of  A*  against  C.  ror  the 
residue  of  v^.'s  oil,  that  the  other 
part-owners  had  originally  a  lien 
on  it  for  his  share  of  the  dis- 
bursements of  the  ship ;  and  that 
this  right  was  not  divested  by  the 


separation  of  ^.'s  share  from  the 
residue,  and  placing  it  in  casks 
marked  with  his  name.  Holder" 
ness  and  Another,  Assignees,  v. 
Shackcll,  M.  9  G.  4.      Page  612 

8.  Where  the  assignees  of  a  bank- 
rupt enter  the  premises  of  a  third 
person,  to  seize  goods  which  were 
the  property  of  the  bankrupt,  it 
is  not  necessary  that  an  action 
against  them  should  be  brought 
within  three  months  after  the 
fact  committed,  the  act  of  the 
assignees  not  being  done  ''  in 
pursuance  of  the  statute,"  within 
the  meaning  of  the  6  G.4.  c.  16. 
s.  44.  Edge  v.  Parker,  M.  9  6. 4. 

697 

9.  Judgment  was  entered  up  on  a 
warrant  of  attorney  given  by  two 
joint-traders,  and  a  fi.  fa.  issued, 
returnable  on  the  2d  of  Mau. 
On  the  1st  of  that  month,  the 
sheriiTs  officer  received  from  the 
defendants  the  money  directed 
to  be  levied.  On  the  2d  of  May 
one  of  them  committed  an  act  of 
bankruptcy,  and  the  other  on  the 
5th.  On  the  11th  a  commission 
of  bankrupt  issued,  and  on  the 
19th  the  sheriff  paid  over  the 
money  to  the  execution-creditor. 
In  an  action  by  the  assignees : 
Held,  that  he  was  entitled  to  re- 
tain it,  not  being  a  creditor  hav- 
ing security  at  the  time  of  the 
bankruptcy.  Morland  v.  Pellattf 
M.  9  G.  4.  722 

BAPTISM. 
See  Evidence,  26. 

BERWICK-UPON-TWEED. 
See  Rate. 

BILL  OF  EXCHANGE. 

See  Evidence,  9. 

1.  To  an  action  upon  a  joint  and 

several  promissory  note  of  A.  and 

3  G  4  B.,  the 


«24 


BILL  OF  EXCHANGE. 


B.,the  latter  being  a  meresuretyy 
brought  by  payee  against  the  ad- 
ministrator of  B.f  the  defendant 
pleaded  that  the  cause  of  action 
did  not  accrue  within  six  years, 
upon  which  the  plaintiff  took 
issue.  The  plaintiffs  proved,  that 
within  six  years,  ana  during  the 
lifetime  of  B.y  A.  made  a  pay- 
ment on  account  of  the  note ;  B. 
afterwards  died :  Held,  that  such 
payment  operated  as  a  new  pro- 

.  mise  by  B,  to  pay  according  to 
the  nature  of  the  instruments, 
and  that  his  administrator  was 
liable  on  the  note.  Burleigh  and 
(Hhertf  Executors,  v.  SMt,  Ad- 
miniitratrixy  E.  9  G.  4.    Page  36 

2.  A.  kept  cash  with  M.  and  Co., 

.  bankers,  and  accepted  a  bill  drawn 
by  one  of  the  partners  in  the 
house  of  Af.  and  Co.,  and  in- 
dorsed by  that  partner  to  Af.  and 
Co.  who  discounted  it,  and  after- 
wards indorsed  it  for  value  to  S. 
Before  the  bill  became  due,  M, 
and  Co.  became  bankrupts,  having 
funds  in  the  hands  of  S.  more  than 
sufficient  to  pay  the  bill,  and 
having  in  their  hands  money  be- 
longing to  A.  When  the  bill  be- 
came due,  S.  presented  it  for 
payment  to  ^.,  who  having  re- 
fused payment,  jS.  paid  himself 
the  amount  out  of  the  funds  of 
Mm  and  Co.  remaining  in  his 
hands,  and  delivered  the  bill  to 
their  assignees :  Held,  in  an 
action  brought  by  the  assignees 
against  A,  as  acceptor  of  the 
bill,  that  there  had  been  before 
the  bankruptcy  a  mutual  credit 
between  the  bankrupts  and  A, ; 
and  that  the  latter  was  entitled 
to  set  off,  against  the  sum  due  to 
the  bankrupts  on  the  bill,  the 
debt  due  to  him  from  A/,  and  Co. 
at  their  time  of  their  bankruptcy. 
BoUand  and  Others,  Assignees,  v. 
Nash,  E.  9  G.  4..  105 

S«  A  member  of  a  joint-stock  com- 


pany was  employed  by  the  com- 
pany as  their  agent  to  sell  goods 
for  them,  and  received  a  com- 
mission of  two  per  ceni^  for  his 
trouble,    and  one  per   cent,  del 
credere  for  guaranteeing  the  pur- 
chaser.    Having  sold    goods  on 
account  of  the  company,  he  drew 
on  the  purchaser  a   bill  of  ex- 
change,   payable     to     his,    the 
drawer*s  own  order,  and  after  it 
had  been  accepted,  he  indorsed 
it  to  the  actuary  of  the  company, 
and  the    latter    indorsed    it   to 
another  member,   who  was  the 
managing  director,  and  who  pur- 
chased goods  for  the  company: 
the  company  were  then  indebted 
to  him  in  a  larger  amount  than 
the  sum  mentioned  in  the  bill. 
The  acceptor  having  become  in- 
solvent before  the   bill   became 
due,  the  drawer  received  from 
him  105.  in  the  pound  upon  the 
amount  of  the  bill   by  way  of 
composition :  Held,  first,  that  the 
indorsee,  being  a  member  of  the 
company,    could     not    sue   the 
drawer  on  the  bill,  inasmuch  as 
it  was  drawn  by  the  latter  on  ac- 
count of  tlie  company ;  and  that 
he  could  not  recover  the  sum  re- 
ceived by  the  drawer  on  the  bill, 
because  that  money  must  be  taken 
to  have  been  received  by  him  in 
his  character  of  a  member  of  the 
company,  and  not  on  his  own  ac- 
count.    Teague  v.  Hubbard,  T. 
9  G.  4.  Page  S*5 

4^.  The  indorsee  of  a  bill  of  ex- 
change dishonoured  by  the  ac- 
ceptor, bein^  ignorant  of  the 
place  of  residence  of  one  of  the 
mdorsers,  employed  an  attorney 
to  give  notice  to  him  and  the 
other  prior  indorsers  ;  the  at- 
torney, after  enquiry,  having 
received  information  of  this  in- 
dorser's  place  of  residence,  on 
the  following  day  consulted  his 

.  client,  and  on  the  third  day  sent 

notice 
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BOND. 
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notice  of  the  dishonour  of  the 
bill :  Held,  that  the  notice  was 
sufficient.  Frith  v.  Thrush,  T. 
9  G.  4..  Page  387 

5.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill,  it 
appeared  by  the  plaintiff's  case 

•  that .  he  had  received  it  from  the 
acceptor  in  discharge  of  a  debt 
due  from  him.  For  the  defend- 
ant it  was  stated,  that  the  bill 
was  accepted  in  discharge  of  part 
of  a  debt  due  from  the  acceptor 
to  the  drawer;  that  it  was  in- 
dorsed and  delivered  to  the  ac- 
ceptor, in  order  that  he  might 
get  it  discounted ;  and  that  he 
delivered  it  to  the  plaintiiF  upon 
condition,  that  if  he  procured 
cash  for  it,  he  might  retain  out 
of  it  the  amount  of  the  debt  due 
to  him  from  the  acceptor;  but 
that  he  never  did  get  cash  for 
the  bill :  Held,  that  the  acceptor 
could  not  be  examined  to  prove 
these  facts ;  for,  although  he  was 
uninterested  as  to  the  amount 
sought  to  be  recovered  on  the 
bill,  he  was  interested  as  to  the 
costs,  against  which  he  would 
have  to  indemnify  the  defendant 
if  the  plaintiff  obtained  a  verdict. 

.    Edmonds  v.  Lowe^  T,  9  G.  4'. 

407 

6.  A  bill  ofexchange  was  drawn  by 
A*  upon  B.  for  the  accommo- 
dation of  C,  who  indorsed  it  for 
value  to  Z>.  Neither  j^,  nor  C. 
had  any  effects  in  the  hands  of 
B,  The  bill  was  dishonoured  by 
B.  Held,  that  the  drawer  was 
entitled  to  notice.  Norton  v. 
Pickering,  M.  9  G.  4..  6 10 

7.  A  bill  of  exchange  drawn  in 
America,  on  a  house  in  London, 
payable  to  order,  was  indorsed  by 
the  payee  generally  to  A,,  and 
by  him  in  these  words :  **  Pay  to 
B.  or  his  order  for  my  use."  B, 
applied  to  his  bankers  to  discount 
the  bill,  and  they,  without  making 


any  enquiry,  did  so,  and  applied 
the  proceeds  to  the  use  of  B.i 
Held,  that  the  indorsement  was 
restrictive ;  that  the  property  in 
the  bill  remained  in  A.^  and  that 
he  was  entitled  to  recover  the 
amount  of  the  bill  from  the 
bankers.  Sigourney  v.  LXoyd  and 
Others,  M.  9  G.  4.  Page  622 

BILL  OF  MIDDLESEX. 
See  Pleading,  II. 

BOND. 

See  Simony. 

1 .  In  an  action  upon  a  bond  given 
to  bankers,  conditioned  for  the 
fidelity  of  a  clerk,  entries  of  the 
receipt  of  sums  of  faaoney  made 
by  the  clerk  in  books  kept  by 
him  in  the  discharge  of  his  duty 
as  clerk,  are,  afler  his  death,  evi- 
dence against  his  sureties  of  the 
fact  of  the  receipt  of  the  money. 
Whitnash  and  Another  v.  George 
and  Another,  M.  9  G.  4.  556 

2.  The  condition  of  a  bond  recited, 
that  A.  was  indebted  to  B.  in  va- 
rious sums  of  money,  which  were 
all  stated  in  pounds  sterling,  and 
money  of  a  smaller  denomination, 
and  that  the  bond  was  given  to 
secure  payment  of  those  sums 
In  the  obligatory  part  of  the 
bond  the  word  pounds  was  omit- 
ted ;  it  merely  stated,  that  the 
obligor  became  bound  in  7700 
without  stating  what  description 
of  money :  Held,  that  from  the 
condition  the  intent  manifestly 
was,  that  the  obligor  should  be- 
come bound  in  7700  pounds,  and 
that  the  word  pounds  might  there- 
fore be  supplied.  Cole,  Admini- 
strator, V.  Hulme,  M.  9  G.  4f. 

568 

3.  Where  A.,  at  the  reouest  of  B., 
entered  into  a  bond  with  him  and 

C,  to 


V.  Cooi,  M.  9  G.  *.       Page  728 

BRIDGE. 

See  Indictment,  2. 

BROKER. 

See  Trover,  2. 

BURIAL. 
Where  a  rector  granted  to  A,  B^ 
by  parol,  leave,  to  make  a  vault  in 
the  parish  church,  sod  to  bury  a 
certain  corpse  there,  and  that  he 
■bould  have  the  exclusive  use  of 
the  vault ;  and  afterwards,  with- 
out the  leave  of  A.  B.,  opened 
the  vault  and  buried  another  per- 
son there :  Held,  that  no  action 
could  be  maintained  against  him 
for  so  doing;  for  that,  if  the  rector 
had  pdwer  to  grant  the  exclusive 
use  of  a  vault,  he  could  not  do  it 


"'Si;, 


i,L.LlAi.t 


,  That  a  rector  cannot 
grant  a  vault  in  the  church,  but 
only  leave  to  bury  there  in  each 
particular  instance.  Bryan  v. 
Whutler,  Clerk,  £.  9  G.  4.      288 
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and  previous  to  commencing  the 
discharge  of  her  homeward  cargo. 
(Certain  other  stipulations  for 
payment  of  freight,  if  the  ship 
were  detained  in  India,  were 
then  made.)  And  it  was  further 
agreed,  that  G.  B,  should  remit 
aU  freight-bills  for  the  homeward 
cargo  to  B.  B.  and  Co.  in  Lori' 
dorif  who  should  hold  them  as 
joint  trustees  for  the  owner  and 
G.  B. ;  that  they  should  first  be 
applied  to  the  payment  of  the 
balance  of  freight  due  from  G. 
B.i  and  the  surplus,  if  any,  be 
handed  over  to  him.  It  was 
then  provided,  that  the  owner 
should  have  an  agent  on  board, 
who  was  to  have  the  sole  ma- 
nagement of  the  ship's  stores, 
and  power  to  displace  G.  B.  for 
breach  of  any  covenant  in  the 
charter-party,  and  appoint  ano- 
ther commander.  C.  and  Co. 
in  Calcutta^  having  knowledge  of 
this  instrument,  shipped  goods 
on  board  the  vessel  for  London ^ 
which  were  never  delivered  there. 
Held,  that  they  might  recover 
against  the  owner,  notwithstand- 
ing the  agreement  between  him 
and  G.  B. ;  for  that  it  was  in  the 
nature  of  a  special  appointment 
of  the  latter  to  the  command, 
and  was  not  a  charter  of  the  ves- 
sel to  him.  Colvin  v.  Newberry, 
E.  9  G.  4.  Page  166 

CHOSE  IN  ACTION. 

The  general  rule  of  law  is,  that  a 
debt  cannot  be  assigned.  The 
exception  to  that  rule  is,  that 
where  there  is  a  defined  and  as- 
certained debt  due  from  A.  to 
B.,  and  a  debt  to  the  same,  or  a 
larger  amount  due  from  C  to  A.y 
and  the  three  agree  that  C.  shall 
be  B.*s  debtor  instead  of  A.y  and 
C.  promises  to  pay  J5.f  the  latter 
may  maintain  an  action  against  C. 


But  in  such  action  it  is  incumbent 
to  shew,  that,  at  the  time  when 
C.  promised  to  pay  B.,  there  was 
an  ascertained  debt  due  from  A. 
to  B.  Fairlie  v.  Detiton  and 
Another.     T.  9  G.  4.    Page  S95 

CHURCH. 
See  Burial. 

CHURCHWARDEN. 
See  Mandamus,  2. 

COLLECTOR. 

See  Distress,  S. 

A  local  act  for  enlarging,  cleans- 
ing,  paving,    and    lighting    the 
streets,  &c.  in  the  city  of  Zon- 
don,  authorized  the  commission- 
ers to  order  a  rate  in  the  several 
wards  of  the  city  of  London^  to 
be  made  by  the  aldermen  and 
the   major  part  of  the  common- 
councilmen,  upon  all  persons  who 
inhabited,   held,   occupied,  pos- 
sessed,   or    enjoyed    any    land, 
house,  shop,  warehouse,  drc.  or 
other  tenement  or  hereditament 
within   the   said   several   wards, 
and  who,  by   the  laws   then  in 
being,   should    be   liable   to  be 
rated  to  the  relief  of  the  poor. 
By  another  clause,  it  was  made 
lawful  for  the  alderman  and  the 
major  part  of  the  common-coun- 
cilmcn  of  each  ward,  at  a  court  of 
wardmote  to  be  holden  for  the 
choice  of  ward  officers/  to  return 
to  the  wardmote  the  names  and 
places  of  abode  of  a  competent 
number  of  substantial  inhabitants 
of  such  ward,  of  whom  so  many 
as  the  alderman,  &c.  should  think 
fit  and  direct,  not  exceeding  half 
the  number   of  persons  so  re- 
turned, should  be  so  chosen  at 
the  said  wardmote    to  be  col- 
lectors 


8S8    COMMISSIONERS,  &c. 

lectors  of  the  said  rates  and  as- 
aessnients  for  one  year :  Held, 
that  tlie  word  inhabitant  in  the 
Jatter  clause  meaat  resiant ;  and, 
therefore,  that  one  of  the  several 
nartoers  in  a  commercial  estab- 
lishment who  occu|iied  a  house 
for  the  purpose  of  his  business  in 
the  ward,  but  who  resided  else- 
where, was  not  liable  to  serve  the 
office  of  collector  of  the  rates. 
Donne  ».  Marti/r.  E.  9  G,  +. 
Page  62 

COLONIAL  COURT. 
See  Debt,  1. 


See  EviDENCB,  9.   Pleading,  13. 


Sec  Bankrupt,  3. 

By  the  6  6'-  i.  c.  16.  s.  33.,  commis- 
sioners ofban  km  pt  arc  authorized, 
by  writing  undur  their  hands,  to 
summon  before  them  certain  per- 
sons ;  and  if  any  such  person  so 
summoned  shall  not  come  before 
them  al  ihe  lime  appointed,  hav- 
>  lawful  impediment  made 


CONDITION. 

time  when  the  witne 
thereby  required  to  attcs 
that  the  questioD  whetl 
service  of  the  summons 
that  respect  reasonable 
was  a  questioQ  of  fact  to 
mitted  to  a  jury.  Semb, 
the  commissi  oners  are  nol 
to  have  information  on  i 
the  service  of  die  summi 
fore  they  issue  their  n 
but  that  it  is  sufficient 
summons  be  actually 
Groocock  V.  Cooper.  E. 
Pa 


COMMISSIONEfiS  0 
SEWERS. 

Where  commissioners  of  a 
acting  bona  fide  for  the  I 
of  the  levels  for  which  the 
appointed,  erected  certai 
fences  against  the  inroads 
sea,  which  caused  it  to  flo< 
greater  violence  against  a 
jure  the  adjoining  land  not 
the  levels:  Held,  that  they 
not  be  compelled  to  make 
pensation  to  the  owner  o 
land,  or  to  erect  new  woi 
his  protection,  for  that  all  o 
of  land  exposed  to  (he  ii 
of  the  sea,  or  commission' 


CONVICTION. 
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CONTINUANCE. 
See  Pleading,  11. 

CONVICTION. 

By  Stat.  6G.4f.  cAOS.  s.S.  if  any 
vessel  therein  described  shall  be 
found  on  the  high  seas  within 
100  leagues  of  any  part  of  the 
coast  of  the  United  Kingdom, 
or  shall  be  discovered  to  have 
been  within  the  said  distance, 
having  on  board  the  goods  therein 
specified,  the  goods  and  the  vessel 
shall  be  forfeited.  By  section  49. 
.  every  person  who  shall  be  found 
or  discovered  to  have  been  on 
board  any  vessel  liable  to  for- 
feiture under  that  act  for  being 
found  or  discovered  to  have  been 
within  any  of  the  distances  or 
places  mentioned  in  the  act  from 
the  United  Kingdom,  shall  forfeit 
100/.,  and  may  be  detained  and 
taken  before  two  justices,  to  be 
dealt  with  as  thereinafter  men- 
tioned. By  section  74.  any  offence 
against  that  act  shall,  for  the  pur- 
pose of  prosecution,  be  taken  to 
have  been  committed,  and  the 
penalties  incurred,  at  the  place 
on  land  in  the  United  Kingdom 
into  which  the  person  committing 
such  offence,  or  incurring  such 
penalty,  shall  be  taken,  brought, 
or  carried ;  and  in  case  such  place 
on  land  is  situate  within  any  city, 
&c.,  the  justices  of  the  peace  for 
the  city,  &c.,  as  well  as  those  for 
the  county  within  which  such 
city  is  situate,  shall  have  juris- 
diction to  try  all  offences  com- 
mitted upon  the  high  seas  against 
the  act.  A  vessel  liable  to  for- 
feiture under  this  act  was  seized 
in  a  part  of  the  river  Orwell 
where  the  justices  of  Ipswich  had 
jurisdiction,  and  a  person  found 
on  board  the  vessel  was  taken  to 


Hanoichf  and  prosecuted  before 
two  justices  of  that  place,  who 
convicted  him  in  a  penalty  of 
100/.  for  having  been  found  on 
the  high  seas  on  board  a  vessel 
liable  to  forfeiture:  Held,  that 
the  justices  of  Harmchy  beinff 
justices  at  the  first  place  on  land 
to  which  the  party  was  carried, 
had  jurisdiction  to  try  the  offence. 
When  the  vessel  was  first  boarded, 
she  was  just  entering  the  harbour 
of  Hartoich :  Held,  that  in  the 
absence  of  all  other  evidence,  a 
person  then  found  on  board, 
might  properly  be  found  to  have 
been  on  board  on  the  high  seas. 
In  the  Matter  of  J.  Numiy  M. 
9  G.  4.  Page  644 

CORNWALL,  DUCHY  OF. 
See  Evidence,  24,  25,  26. 

CORPORATION. 

1.  By  an  act  of  parliament  certain 
,  persons  were  incorporated  as  the 
Hull  Dock  Company,  and  pre- 
mises (before  the  property  otthe 
crown)  were  given  to  them  for 
the  purposes  of  the  act,  and  they 
were  authorized  to  make  a  dock, 
quays,  wharfs,  &c.,  which  it  was 
enacted  should  be  vested  in  them 
for  the  purposes  of  the  act. 
Amongst  other  things  it  was  pro- 
vided, that  "  all  goods,  &c.  which 
should  be  landed  or  discharged 
upon  any  of  the  quays  or  wharfs 
which  should  be  erected  by  virtue 
of  that  act,  should  be  liable  to 
pay,  and  should  be  charged  and 
chargeable  with  the  like  rates  of 
wharfage  and  payments  as  were 
usually  taken  or  received  for  any 
goods,  &c.  loaded  or  discharged 
upon  any  quays  or  wharfs  in  the 
port  of  London  :  "  Held,  that  as 
the  premises  were  only  vested  in 
the  company  for  the  purposes  of 

the 
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CORPORATION. 


the  act,  they  had  no  common- 
law  right  to  a  compensatioD  for 
the  use  of  thern^  and  that  the 
statute  did  not  give  them  any 
right  to  claim  wharfage  for  goods 
shipped  off  from  their  quays.  The 
Dock  Company  at  Kinsston-upon- 
Hull  V.  La  Marches  £.90  A. 

Page  42 

2.  Where  a  party  had  been  swora 
into  and  had  exercised  a  cor- 
porate office  for  more  than  six 
years,  the  Court,  in  the  exercise 
of  their  discretion,  and  without 
deciding  whether  he  was  pro- 
tected by  the  32  G.  3.  c.  58.,  re- 
fused to  grant  a  quo  warranto 
information  against  hira,  on  the 
ground  of  his  not  having  been 
sworn  in  before  the  proper  officer. 
Rexs.R.BrooksyT.9GA.    321 

S.  Where  an  election  to  an  office  in 
a  corporation  was  to  be  made  by 
a  select  body  appointed  by  the 
charter  to  be  aiding  the  mayor : 
Held,  that  the  mayor  was  not 
bound  to  give  to  the  members  of 
such  select  body  specific  notice 
of  a  meeting  to  be  holden  for 
the  purpose  of  such  election ; 
but  that  a  reasonable  and  usual 
notice,  requiring  them  to  attend 
at  a  meeting  of  the  corporation, 
at  a  time  specified,  without  stating 
for  what  purpose  the  meeting 
was  called,  was  sufficient.  Rex 
y.  Pukford,  T.  9  G.  4.  350 

4.  Information  for  usurping  the 
office  of  jurat  of  the  borough 
of  Q«  Plea,  that  the  borough 
of  Q.  was  a  free  borough,  and 
that  the  burgesses  of  the  bo- 
rough were  a  body  corporate, 
consisdng  of  the  mayor,  bailiffs, 
and  burgesses  of  the  borough,  and 
that  by  charter  it  was  granted 
that  the  mayor,  bailifis,  and  bur- 
gesses, by  whatever  name  thev 
had  before  been  incorporated, 
should  thereafter  be  a  body  cor- 
porate by  the  name  of  '<  mayor. 


jurats,  bailiSs,  and   burgetso;* 
that  there  should  be  one  of  the 
more  honest    and   discreet  bar- 
gesses     or     inhabitants     called 
«  mayor,"    to     be    elected  ai 
therein     mentioned;    and    foor 
honest    and    discreet  burgeses 
or  inhabitants  called   ''jurats;* 
and  tojo   other  honest  and  dii- 
creet    burgesses   or    inhabitanti 
called  ''  baili£& ;"  that  the  junti 
and  bailiffs    should    hold   their 
offices  for  life,  unless  removed  for 
reasonable  cause ;  and  whenerer 
it  should  happen  that  either  or 
any  of  the  jurats  or  baiJi&  for  the 
time  being  should  die,  or  be  re- 
moved or  withdrawn  from  his  or 
their  office   or  offices,  it  should 
be  lawful  for   the  surviving  and 
remaining  jurats  and  bailira  for 
the  time  being,  or  the  greater 
part  of  them  (of  whom  the  major 
should  be  one),  within  convenient 
time,  to    nominate    another  or 
others  of  the    burgesses  or  in- 
habitants of  the  borough  for  the 
time  being  to  be  a  jurat  or  jurats, 
bailiff  or  bailifis  of  the  boroogh. 
The  plea  then  stated  a  vacancj 
in  the  office   of  jurat,  and  thtt 
the  defendant,  being  an  inhsbit- 
ant  of  the    borough,   was  dolj 
elected  to    be   a   jurat.     Repli- 
cation, first,  putting  in  issue  the 
due  election  of  the  defendsnt; 
and,    secondly,     that    from  the 
time    of   granting     the    charter 
hitherto,  it  had  been  used  tod 
accustomed   within   the  borough 
that  every  inhabitant  of  the  k>- 
rough  elected  to  be  a  jurat,  before 
he  took  upon  himself  the  office 
of  jurat,  should   be   sworn  sod 
admitted  a  free   burgess  of  the 
borough,  and  that  the  defendant, 
before  he  took  upon  himself  the 
office  of  jurat,  had  not  been  ad- 
mitted and  sworn  a  burgess.  De* 
murrer.     Upon  the   trial  of  the 
issues  in  fact^  it  appeared  that  at 

the 
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the  election  of  the  defendant 
there  were  present  the  mayor, 
two  bailifis,  and  two  jurats :  Held» 
that  the  election  was  valid,  for 
the  general  TaTeTthat  a  majority 
of  each  definite  part  of  the  elec- 
tive body  should  be  present  at 
the  election,  could  not  apply  to 
■  this  corporation,  because  in  the 
event  of  the  death  or  removal  of 
one  of  the  bailiffs,  it  was  im- 
possible that  at  the  election  of 
a  new  bailiff  there  should  be  pre- 
sent a  majority  of  the  bailiQPs. 

Held,  upon  demurrer  to  the 
replication,  that  according  to  the 
true  construction  of  the  charter, 
it  was  competent  to  the  cor- 
poration to  elect  the  jurats  from 
the  inhabitants  of  the  borough 
or  from  the  burgesses,  and  there- 
fore that  the  plea  was  good,  in- 
asmuch as  it  shewed  that  the 
defendant  was  an  inhabitant  of 
the  borough  at  the  time  when  he 
was  elected  to  the  office  of  jurat* 
Rex  y.  Greet y  T.  9  G.  4. 

Page  S63 

COSTS. 

See  Indictment,  3.     PRACTicsy 
4.  9. 13, 14. 16. 

COVENANT. 

See  Deed,  1. 

Covenant  against  the  assignee  of 
the  lessee  for  non-payment  of 
rent.  Plea,  that  before  the  rent 
became  due  the  defendants  as- 
signed all  their  estate  and  in- 
terest in  the  demised  premises 
to  A,B.  Replication,  that  in 
and  by  the  indenture  the  lessee, 
for  himself,  his  executors,  ad- 
ministrators, and  assigns,  cove- 
nanted that  he,  his  executors  or 
administrators,  should  not  assign 
the  premises  thereby  demised 
without  the  consent  of  the  lessor, 


and  that  no  consent  was  given : 
Held,  upon  demurrer,  first,  that 
the  replication  was  bad,  inasmuch 
as  the  covenant  of  the  lessee  not 
to  assign,  did  not  stop  the  as- 
signee from  setting  up  the  as- 
signment; and,  secondly,  that 
the  action  being  founded  on 
privity  of  estate,  the  liability  of 
the  defendant  ceased  as  soon  as 
the  privity  of  estate  was  de- 
stroyed. Paul  V.  Nurse  and 
Others,  T.  9  G.  4.  Page  486 

DEBT. 

See  Evidence,   13.     Landlord 
AND  Tenant,  6. 

Debt  lies  on  the  decree  of  a  colonial 
court  made  for  payment  of  the 
balance  due  on  a  partnership 
account.  Henley  v.  Soper  the 
Elder,  E.  9  G.  4.  16 

DEED. 

See  Trespass,  3. 

1.  An  indenture  recited,  thatyf.  and 
B.,  in  May  1813,  had  entered 
into  a  contract  with  the  com- 
missioners for  victualling  the 
navy  to  supply  his  majesty's 
ships  with  sea  provisions  and 
victualling  stores,  and  that  the 
said  A,  and  B.  in  September  1813, 
had  mutually  agreed  to  dissolve 
the  copartnership  entered  into  by 
them  as  aforesaid  for  carrying  on 
the  business  of  the  said  contract, 
and  all  other  contracts  entered 
into  with  the  commissioners  by 
B.  or  A;  and  in  which  they  or 
either  of  them  were  in  anywise 
interested  or  concerned,  and  all 
other  copartnerships  whatsoever 
subsisting  between  them;  and 
upon  the  treaty  for  such  disso- 
lution it  was  agreed,  that  the 
share  of  B.  in  the  property  be- 
longing   to    the    copartnership 

should 


slioulil  bo  esiimatDd  nx  30,000!., 
and  be  taken  by  A.  at  that  sunt. 
It  then  furiiier  recited,  tbat  it 
bail  been  agreed  that  A.  slwuld 
by  his  bond  indeninify  B,  against 
all  damaget  by  leason  of  bis 
having  entered  into  the  said  re- 
cited contract  widi  A„  and  by 
reason  of  all  other  contracts  en- 
tered into  by  B.  and  /I.  reipect- 
ivel y,  and  in  which  tliey,  or  cither 
t/fthem,  had  any  interest  as  afore- 
said. The  indenture  then  wit- 
nessed that  A.  and£'i  by  mutual 
coDseut,  dissolved  the  said  co- 
partnership so  catered  into,  and 
then  or  lately  subsisrting  between 
thom,  for  supplying  liis  majesty's 
shipi  with  provisions  and  stores, 
under  or  by  virtue  of  ttie  s^d 
recited  contract,  and  of  all  other 
contracts  in  which  S.  and  A.,  or 
eitlitr  of  them,  had  any  interest 
or  concern  as  aforesaid.  The 
deed  then  contained  a  mutual 
release  of  all  actions,  accounts, 
reckonings,  &c.  which  cither  of 
them  A.  and  B.  now  had  or  ever 
had,  or  which  cither  of  them,  or 
either  of  their  executors  should 
or  might. thereafter  have,  claim, 
or  demand  against,  froni,  or  under 
the  other  of  them,  or  big  heirs, 
executors,  Ac,  for  or  by 
of  the  said  copartncrshi] 


coTiWacl  debts  and  sums  of  ra 
or  any  part  thereof,  and  a 
goods,  stock,  and  effects 
soever  then  belonging  to 
the  said  jt.  aod  B.  as  sue 
partners  respectively,  and  t 
right,  title,  and  interest  of  h 
oU  in.  to,  from,  out,  or  in  rt 
of  the  pretnUes.  A  powei 
then  given  to  A.  to  recove 
give  discharges  for  the  said  ( 
At  the  nme  when  this 
was  executed,  B,  and  A 
beet)  concerned  in  condu 
business  together  as  contra 
for  the  navy.      In  some  com 

B,  was  Bolely  interested  as 
tractor;  in  others  A.  was  ^' 
interested  as  contractor ;  ar 
some  they  were  jointly  intert 
38  partners  and  contraclon. " 
had,  however,  both  been 
cerned  in  all  the.coetnurU 
having  been  agent  in  (nana 
those  contracts  in  which  B 
solely  interested,  and  B.  Iij 
been  agent  in  managing  I 
contracts  in  which  ^.  was  i^ 
interested.  And  there  was  id' 
due  from  the  comtnisslonei 
the  navv  in  respect  of  eac 
these  closaes    of  contracts, 

C.  the  executor  of  B^  reet 
of  those  sum* 

tlie  commissioners:    Held. 


DEED. 


asft 


debts,  and  premises  thereby  as- 
signed without  any  let,  suit,  in- 
terruption, or  denial  of  B.,  his 
executors  or  administrators,  or 
any  person  claiming  under  him 
or  them :  Held,  that  tlie  words 
**  for  and  notwithstanding  any 
act  done  by  B,'*  being  incon- 
sistent with  the  subsequent  part 
of  the  covenant,  ought  to  be  re- 
jected ;  and  therefore  that  it  was 
a  sufficient  breach  of  that  cove- 
nant to  allege  a  receipt  of  the 
money  by  the  executor  of  B.  in 
respect  of  the  contracts  men- 
tioned in  the  indenture.  Belcher 
V,  Sikes,  E.9G.4f.  Page  185 
%  By  marriage  settlements  between 
}V.  M.  and  T.  M.,  son  and  heir 
apparent  of  W.M.y  of  the  first 
part ;  J.  H.  and  Mary  //•,  of  the 
second  part;  and  L.  G.  and  J.  //., 
trustees,  of  the  third  part ;  W.M. 
and  T.  M.  bargained  and  sold  to 
the  trustees  certain  lands  called 
Ninnisses  and  Sandry^s  Fields^ 
and  other  lands  called  Vanvell, 
then  in  possession  of  fV.  M,  and 
7\  M.,  to  hold  unto  the  trustees, 
their  heirs  and  assigns,  as  to 
Sundry  s  Fields  and  Ninnisses^  to 
the  use  of  fV.  M.  for  life,  re- 
mainder to  the  use  of  the  trustees 
during  the  life  of  IV.  M.,  upon 
trust  to  preserve  contingent  re- 
mainders ;  with  remainder  to  the 
use  of  the  said  T.  M.  for  life ; 
remainder  to  the  said  trustees 
and  their  heirs  during  the  life 
of  r.  Af.,  upon  trust  to  preserve 
contingent  remainders ;  with  re- 
mainder to  the  first  and  other 
sons  of  T.  M.  by  M.  H.  suc- 
cessively in  tail  male,  with  re- 
mainder to  the  use  of  the  right 
heirs  male  of  T.  M.  for  ever ; 
and  as  to  all  the  other  settled 
premises,  to  the  use  of  2\  M. 
for  life,  with  remainder  to  the 
use  of  trustees,  their  heirs  and 
assigns,  during  the  life  of  T.  M., 
Vol.  VIU. 


in  (rust  to  preserve  qootifigent 
remainders;  with  remainder  to 
the  use  of  M.  H.  for  her  life,  for 
raising  out  of  the  rents  and  profits 
an  annuity  of  25/.  per  annum, 
and  subject  thereto  to  the  use  of 
the  first  and  other  sons  of  T.  M* 
by  M.  //.  successively  in  tail 
male,  with  remainder  for  want 
of  issue  male  by  T.  M.  on  the 
body  of  M.  H.  begotten,  or  if 
such  issue  male  should  die  with* 
out  issue  male,  and  7.  fii-  should 
have  any  daughter  or  daughters 
by  M>  H.  at  the  tame  of  his 
death,  then  that  the  trustees* 
their  heirs  and  assign^,  should 
stand  seised  of  the  said  here- 
ditaments to  the  use  of  the  issue 
female  of  T.  M.  by  Af.  H.  for 
raising  portions  as  therein  men- 
tioned to  such  daughter  and 
daughters,  and  that  until  twenty- 
one  the  trustees  and  their  heirs 
should,  out  of  the  rents,  raise  such 
maintenance  of  such  daughter 
and  daughters  as  to  the  trustees 
should  seem  meet;  and  after 
raising  the  said  sums  for  the 
maintenance  for  such  dauffhter 
and  daughters  as  aforesaid,  or 
in  de&ult  of  issue  female,  to  the 
use  of  the  right  heirs  male  of 
T,  Af .  for  ever :  Held, 

First,  that  the  last  words  were 
words  of  limitation,  and  not  of 
purchase,  and  that  T.  M*  took 
the  ultimate  remainder  in  fee; 
and, 

Secondly,  if  they  were  words 
of  purchase,  still  they  would 
create  a  contingent  remainder 
during  the  life  of  T,  M,,  which 
would  vest  immediately  upon  his 
death  in  his  heir,  who  might  de- 
vise the  same. 

Thirdly,  that  by  the  limitation 
as  to  the  Varvoell  and  Crugmere 
closes,  the  trustees  took  an  estate 
only  during  the  infancy  of  the 
daughters;  and, 

8  H  Fourthly^ 


surviTor  ol  tbem  devised  the 
estate  to  his  wife  for  life, 
mainder  to  alt  and  every  the 
children  of  Richard  E.  and  M.  P. 
who  should  be  living  at  the  time 
of  hit  wife's  death.  There  were 
living  at  her  death  nine  children 
of  A.  £.  and  M.  P.  Of  these, 
two,  during  her  life  and  while 
their  estate  remained  contingent, 
had  levied  fines  tur  conusance  de 
droit  come  ceo  of  ilieir  shares. 
In  April  1 824,  A.  B.  entered 
upon  the  lands  comprised  in 
marriage  settlement,  and  kept 
[HMMSsion,  and  in  May  1824,  all 
the  children  of  R.  E.  and  M.  P. 
by  lease  and  release  conveyed  the 
lands  comprised  in  the  marriage 
settlement,  in  given  proportions, 
to  a  purchaser :  Held,  that  the 
children  of  R.  E.  and  M.  P. 
might  convey  their  interests  wi 
out  having  first  made  any  en 
in  the  lands,  although  A.  B.  was 


Secondly,  as  to  the  shares  of 
the  two  who  had  levied  fines 
while  their  estates  were  contin- 
gent, that  their  interest  was  not 
thereby  extinguished.  Dae  dem, 
Brune  and  Another  v.  Marti/n. 
T.  9G.4.  Page  497 
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would  be  a  finding,  that  one 
piece  of  ground  was  appurtenant 
to  another,  which  in  law  could 
not  be ;  or  that  the  mere  use  of 
the  land  passed  by  the  inden- 
ture, and  that  was  a  mere  pri- 
vilege or  easement,  out  of  which 
rent  could  not  issue,  and  con- 
sequently that  the  lessor  could 
not  distrain,  for  rent  in  arrear, 
barges,  the  property  of  jB.,  lying 
in  the  space  between  high  and 
low  water  mark,  and  attached  to 
the  wharf  by  ropes.  Buszard  and 
Othersy  Assignees^  v.  Capel,  E> 
9G.4.  Page  141 

2.  Where  a  landlord's  agent  went 
upon  the  tenant's  premises,  walk- 
ed round  them,  and  gave  a  writ- 
ten notice  that  he  had  distrained 
certain  goods  lying  there,  for  an 
arrear  of  rent,  and  that  unless 
the  rent  was  paid,  or  the  goods 
replevied  withm  five  days,  they 
would  be  appraised  and  sold,  and 
then  went  away,  not  leaving  any 
person  in  possession :  Held,  that 
this  was  a  sufficient  seizure  to 
give  the  tenant  a  right  of  action 
for  an  excessive  distress ;  and 
that  quitting  the  premises  with- 
out leaving  any  one  in  possession, 
was  not  an  abandonment  of  the 
distress,  the  11  G.  2.  c.  19.  «.  10. 
giving  the  landlord  power  to  im- 
pound or  otherwise  secure  on  the 
premises  goods  distrained  for  rent 
arrear.  Stoann  v.  The  Earl  of 
Falmouth,  T.  9  G.  4.  ^56 

•  3.  The  statute  38  G.  3.  c.  5.  s.  9. 
enacts,  '*  That  the  collectors  of 
the  land-tax  shall  levy  and  collect 
the  rates  assessed,  according  to 
the  intent  of  that  act ;  and  they 
are  required  to  demand  all  sums  of 
money  taxed  and  assessed  of  the 
parties  themselves,  as  the  same 
shall  become  due,  if  they  can  be 
found,  or  else  at  the  place  of  their 
last  abode,  or  upon  the  premises 
charged  with  the  assessment." 


Sect.  17.  enacts,  "  That  if  any 
person  shall  refuse  or  neglect  to 
pay  any  sum  of  money  whereat 
he  shall  be  assessed,  upon  de- 
mand by  the  collector,  it  shall  be 
lawful  for  the  collector  to  dis- 
train," &c.  A  collector,  having 
made  a  demand  of  the  land-tax 
upon  the  premises,  charged  at  a 
time  when  the  party  liable  to  pay 
was  absent  from  home,  and  not 
upon  the  party  himself,  and  dis- 
trained immediately  after  making 
such  demand,  the  distress  was 
held  to  be  unlawful ;  for  that 
before  he  distrained  he  was  bound 
to  allow  a  reasonable  time  to 
elapse  after  the  demand  made, 
in  order  that  the  party  liable  to 
pay  the  tax  might  have  an  oppor- 
tunity of  complying  with  the 
demand. 

By  sect.  2.,  the  sum  therein 
mentioned  is  to  be  levied  within 
the  year;  and  by  sect.  12.  it  is 
enacted,  *<  That  the  fourth  part 
of  that  sum, ybr  the  first  quarterly 
payments  shall  be  levied  on  Or 
Defore  the  24th  day  of  June 
1798 ;  that  the  same  sum,  for  the 
second  quarterly  payment,  shall 
be  levied  before  the  29th  of  Sep- 
tember 1798;  the  like  sum,  for 
the  third  quarterly  payment.  On 
or  before  the  25th  day  of  De- 
cember 1798;  and  the  like  sum, 
for  the  last  of  the  quarterly  pay- 
ments, on  or  before  the  25th  day 
of  March  1799."  Semble,  That 
the  sums  due  for  the  last  quar- 
terly payment  may  be  levied  by 
the  collector  at  any  time  during 
the  current  quarter.  GUibs  v. 
Stead,  T.  9  G.  4.  Page  528 
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a  rectory,  in  <»>nNderation  of  his 
having  given  a  bond  to  resign  in 
favour  of  a  pariicular  person,  at 
the  request  of  the  patron,  and 
was  instituted  and  inducted,  and 
such  bood  was  held  to  be  void, 
on  the  ground  that  it  iras  simo- 
nincal,  and  the  king  then  pre- 
sented A.  B.,  and  he  was  insti- 
tuted and  inducted:  Held,  that 
he  ini{;ht  maintain  ejectment  fur 
the  rectory,  against  the  person 
who  had  been  eiinoniacully  pre- 
sented. Dcr  on  the  teveral  de- 
miteiqfn'alson,  C'leri,v.  Fielcher, 
Clerk,  E.  9  G.  4.  i'age  '23 

S.  Ejectment  tor  a  messuage  anil 
tenement.  Judgment  entered  up 
gmerally  for  the  plaintiff:  Held, 
no  ground  for  veverasi  on  error. 
Doe  d.  Lfmrie  and  Aiiolker  v. 
DytbaU,  E.  a  G.  t.  70 

3.  Bj  a  memorandum  uf  agree- 
ment, in  consideration  of  the  rent 
and  cnnditions  thereinafter  men- 
tioned, A.  was  to  have,  hold,  and 
occupy,  as  on  lecue,  certain  pre- 
mises thetrin  speciticd,  at  a  cer- 
tain rent  per  acre.  And  it  was 
stipulated  that  no  buildings  should 
be  included  or  leased  by  virtue  of 
the  Bgrcemeat :  and  it  was  further 
agreed  and  ttipulnlfd,  that  A. 
•htnild  lake,  at  the  rent  afnresBid, 
certun  other  parcels  as  the  same 
m^t  (all  in ;  and,  lastly,  it  was 
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6.  In  ejectment  by  mortgagee 
against  mortgagor,  it  is  not  ne- 
cessary to  demand  possession 
before  action  brought.  Where 
the  mortgagee  suffers  the  mort- 
gagor to  remain  in  possession  of 
the  mortgaged  premises,  the  lat- 
ter is  not  tenant  at  will  to  the 
former,  but  at  most  tenant  by 
sufferance  only ;  and  may  be  treat- 
ed either  as  tenant  or  trespasser 
at  the  election  of  the  mortgagee. 
Doe  on  the  demise  of  Rohy  v. 
Mai9ejf,M.9G.^       Page  767 

ESCAPE. 
See  Evidence,  5- 


ELEGIT. 
See  Trespass,  3. 

EVIDENCE. 

See  Conviction. 

1.  Where  a  defendant  pleaded,  by 
way  of  set-off,  a  bond  given  to 
him  by  the  plaintiff,  conditioned 
for  payment  of  an  annuity  to  a 
thira  person,  which  had  been 
previously  granted  by  the  de- 
fendant, and  that  a  certain  sum 
was  in  arrear:  Held,  that  he  was 
not  bound  to  prove  that  he  had 
paid  the  money  in  order  to  set  it 
off,  but  that  on  production  of  the 
bond  the  plaintiff  was  bound  to 
prove  payment.  Penny  and  An^ 
other i  Assignees f  v.  /by,  E.  9  G.  4. 

11 

2.  A  witness  called  to  prove  the 
receipt  of  a  sum  of  money  was 
shewn  an  acknowledgment  of  the 
receipt  of  such  money  signed  by 
himself,  and,  on  seeing  it,  said 
that  he  had  no  doubt  he  had  re- 
ceived it,  although  he  had  no 
recollection  of  the  fact:  Held, 
that  this  was  sufficient  parol  evi- 


dence of  the  payment  of  the 
money,  and  that  the  written  ac- 
knowledgment  having  been  used 
to  refresh  the  memory  of  the 
witness,  and  not  as  evidence  of 
the  payment,  did  not  require  any 
stamp.  Maugham  V.  Hubbard  and 
Robinson  t  Assignees ^  E,  9  G.  4*.  • 

Page  14 

3.  A  will  more  than  thirty  years 
old  may  be  read  in  evidence 
without  proof  of  its  execution, 
although  the  testator  has  died 
within  thirty  years,  and  some  of 
the  subscribing  witnesses  are 
proved  to  be  still  living. 

After  the  lapse  of  more  than 
100  years,  Held,  that  in  the  ab- 
sence of  evidc*.ice  to  the  con- 
trary, the  death  of  a  party  with- 
out issue  might  be  presumed. 
Doe  on  the  demise  of  Oldham 
and  Wife v.Wolley,E.9G.^  22 

4<.  The  mother  of  a  pauper  stated, 
that  about  twenty-four  years  ago 
she  received  money  from  the 
parish  officers  of  S*  to  put  her 
son  out  apprentice,  and  th|tt  she 
accordingly  put  him  out;  that 
the  indenture  was  signed  by  her, 
the  pauper,  the  master,  and  by  a 
witness ;  that  she  gave  it  to  the 
wife  of  a  market-gardener,  who 
attended  the  market  of  <S.,  to 
take  to  the  overseers  of  the 
parish  of  S, ;  that  the  market- 
gardener  and  his  wife  were  both 
dead,  the  latter  having  survived 
her  husband ;  that  she  did  not 
know  whether  the  roarket*^ar- 
dener's  wife  had  led  any  will, 
but  had  heard  that  she  bad. 
Evidence  was  then  eiven  that 
search  had  been  made  in  the 
parish  chest  of  S.  for  the  in- 
denture, and  that  it  could  not  be 
found :  Held,  that  as  it  was  the 
duty  of  the  overseers  if  the  in- 
denture had  come  into  their  pos- 
session to  deposit  it  in  the  parish 
chest,  the  presumption  was,  that 
SH  8  il 


fV.  B,  haviii^  divers  disputes,  by 
mutual  bDDdi  of  submUsiooi  re- 
ferred them  to  tlie  arbitration  of 
C.  and  D, ;  that  an  award  wa* 
mode,  ordering  (f.  B.  to  pay  the 
plaintiff  a  certain  turn  of  money 
on,  tic. ;  and  because  the  award 
wo*  not  performed,  plaintiff  sued 
and  proaecuted  out  of  the  Court 
of  C.  P>  a  writ  commanding  de- 
fendant to  iittach  W.  B.  (tliun 
being  in  his  ciutody),  so  that  he 
might  have  his  body  before  the 
juiticea  of  C.  P.  on,  &c.,  to 
answer,  &c. ;  and  W.  B.  being 
and  remaining  in  the  custody  of 
defendant  as  sucli  marshal,  by 
virtue  of  the  attachment,  on,  &c. 
wot  brought  before  Sir  H.  G.,  a 

{*udgc  of  C>  P>,  at  his  chambers, 
ly  writ  of  habeas  corpus,  and  by 
him  committed  to  the  custody  of 
the  warden  of  the  Fleet,  and 
aAer wards  was  brought  before 
Sir  J.L.,  a  judge  of  K.  B., 
chambers,  and  by  him  committed 
to  the  custody  of  the  defendant, 
charged  with  the  attachment; 
and  that  the  defendant  after- 
wards suffered  him  to  escape : 
Held,  that  the  plaintiff  was  bound 
to  prove  the  execution  uf  the 
bond  of  submission  by  himself  as 
well  ai  by  IV.  B.  Semite,  That 
be  need  not  have  done  >o  had  he 


7.  I 
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his  usual  place  of  residence  both 
before  and  subsequent  to  the 
commencement  of  the  action  was 
in  Wales,  is  not  sufficient.  Jones 
V.  Kenrick,  T.  9  G.  4-.    Page  337 

9.  Declaration  upon  a  bill  of  ex- 
change drawn  on  the  29th  No- 
vember 18279  payable  two  months 
after  date,  was  entitled  generally 
of  Hilary  term  1828 :  Held,  that 
it  was  competent  to  the  plaintiff 
to  prove,  by  the  parol  evidence  of 
the  attorney  (without  producing 
the  writ),  that  the  action  was 
commenced  after  the  1st  of  Fe- 
bruary when  the  bill  became 
due.  Lester  v.  Jenkins,  T,  9GA. 

339 

10.  Where  an  indictment  for  a  con- 
spiracy alleged,  that  '*  at  the 
court  of  quarter  sessions  holden, 
&c.,  an  indictment  against  A.  B. 
was  preferred  to  and  found  by 
the  grand  jury :  '*  Held,  that  this 
allegation  must  be  proved  by  a 
caption  regularly  drawn  up  of 
record,  and  that  the  minute-book 
kept  by  the  deputy  clerk  of  the 
peace  could  not  be  received  as 
evidence  of  the  finding  of  the 
billy  although  no  record  had  been 
in  fact  drawn  up.  Rex  v.  Smith 
and  two  Others,  T.  9  G.  4-.      34.1 

11.  An  indictment  had  been  pre- 
ferred against  a  county  for  not 
repairing  a  bridge,  at  the  in- 
stance of  the  inhabitants  of  a 
parish ;  and  the  question  intended 
to  be  tried  was,  whether  the  in- 
habitants of  the  parish  or  of  the 
county  were  liable  to  repair  it  ? 
The  Court  refused  to  compel  the 
inhabitants  of  the  parish  to  allow 
the  parties  indicted  to  inspect 
the  parish  books  and  documents 
relating  to  the  repair  of  the 
bridge.  Rex  v.  The  Justices  of 
the  county  of  Buckingham^  T. 
9  G.  4.  375 

12.  A  declaration  averred  that  the 
defendant  had  notice  of  the  dis- 


honour of  a  bill  of  exchange: 
Held,  that  that  allegation  was 
satisfied  by  proof  that  he  had 
notice  as  soon  as  it  could  reason- 
ably be  given,  and  that  it  was 
unnecessary,  therefore,  to  state 
in  the  declaration  the  special 
circumstances  which  rendered 
valid  the  notice  given  at  a  later 
period  than  in  ordinary  casep 
would  be  sufficient.  Pirth  v. 
Thrush,  T.  9  G.  4.        Page  887 

13.  The  general  rule  of  law  is,  that 
a  debt  cannot  be  assigned.  The 
exception  to  that  rule  is,  that 
where  there  $s  a  defined  and  as- 
certained debt  due  from  A.  to 
B.,  and  a  debt  to  the  same  or  a 
larger  amount  due  from  C.  to  A*, 
and  the  three  agreed  that  C  shall 
be  Z?.'s  debtor  mstead  of  A*,  and 
C  promises  to  pay  J?.,  the  latter 
may  maintain  an  action  against 
C.  But  in  such  action  it  is  in- 
cumbent on  the  plaintiff  to  shew, 
that  at  the  time  when  C  pro- 
mised to  pay  B.  there  was  an 
ascertained  debt  due  from  A>  to 
B,  Fairlie  v.  Denton  and  Barker, 
T.  9G.4;  395 

14.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill,  it 
appeared  by  the  plaintiff *s  case 
that  he*  had  received  it  from  the 
acceptor  in  discharge  of  a  debt 
due  from  him.  For  the  defend- 
ant it  was  stated,  that  the  bill 
was  accepted  in  discharge  of  part 
of  a  debt  due  from  the  acceptor 
to  the  drawer  ;  that  it  was  in- 
dorsed and  delivered  to  the  ac- 
ceptor in  order  that  he  might  get 
it  discounted ;  and  that  he  deli- 
vered it  to  the  plaintiff  upon 
condition,  that  if  he  procured 
cash  for  it,  he  might  retain  out 
of  it  the  amount  of  the  debt  due 
to  him  from  the  acceptor;  but 
that  he  never  did  get ,  cash  for 
the  bill :  Held,  that  th6  acceiitor 
could  not  be  examined  to  prove 

3  H  4  •    these 


15-  Wheretheapeakerofthe  House 
of  Commoni  certitied  that  a  cer- 
tain «um  was  due  to  A.  B.,  "  a 
witnesi  tuintnoned  bj  and  on 
behalf  of  C.  D.,  one  of  the  sitting 
membeiMjor  Dultlin,  to  give  evi- 
dence before  ao  election  com- 
mittee,'' the  Court  ordtredjudp- 
nicnt  to  be  entered  up  against 
CD.  for  that  sum  as  upon  a 
warrant  of  attorney,  the  certih- 
cale  being  held  conclusive  as  to 
the  fact  of  the  witneis  having 
been  lutnmoned,  and  the  statute 
53G-3.  C.71.  being  held  nppli' 
cable  to  witnesses  summoned  by 
8  littiog  member  as  well  as  to 
those  summoned  by  a  pelitio 
Magravev.li'hile,  7'.9G.4.4.12 

16-  An  order  of  justices,  requiring 
the  stewards  of  a  benefit  society 
to  re-admit  A.  li.  who  liad  been 
expelled,  recited,  that  it  had  ap- 
peared to  the  justices  that  the 
rules  of  the  society  had  been 
enrolled  at  the  i]uartcr  sessions. 
On  the  trial  of  an  indictment 
against  the  stewards  for  disobey- 
ing such  order:  Held,  that  the 
recital  was  not  evidence  of  the 
enrolment  of  the  rules.  Rex  v. 
Gilkts  and  otkerf,  T.  9  G.  4.   439 

17.  A-  being  tenant  of  premises 
under    an    indenture    of    lease 
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cution  creditor  authorized  the 
baiJiff  to  quit  possession,  the 
debtor  consenting  that  he  might 
return  at  any  time  sad  tell  the 
goods.  The  bailiff  accordingly 
gave  up  posaessioD,  and  at  the 
end  of  some  months  returned, 
and  notice  of  sale  was  given. 
Before  the  sale,  another  fieri 
facias  issued  at  the  suit  of  a  se- 
cond creditor.     To  that  writ  the 

'  sheriff  returned  nulla  bona.  The 
second  creditor  brought  an  ac- 
tion for  a  false  return,  and  reco- 
vered the  value  of  the  debtor's 
goods  against  the  sheriff.  The 
sheriff,  having  previously  paid  the 
value  of  such  goods  to  the  cre- 
ditor under  the  first  fi.  fa.,  brought 
an  action  to  recover  from  him 
that  money:  Held,  that  he  was 
entitled  to  re-cover  the  same, 
unless  it  were  shewn  by  the  de- 
fendant, that  at  the  time  when 
the  sheriff  made  the  payment  he 
was  acquainted  with  the  fact  of 
the  misconduct  of  his  officer ; 
and  that,  as  between  the  sheriff 
knd  the  execution  creditor,  the 
act  of  the  bailiff  was  not  to  be 
considered  the  act  of  the  sheriff, 
so  as  to  fix  the  hitter  with  the 
knowledge  of  the  misconduct  of 
his  officer.  Crawdcr  and  Ano- 
ther V.  Longy  Gent.f  OnCy  Sfc>  M, 
9  G.  4.  Page  598 

ei.  Relief  given  to  a  pauper  while 
he  is  residing  out  of  the  relieving 
parish,  is  primA  facie  evidence 
of  a  settlement  in  that  parish ; 
and  evidence  of  one  instance  in 
which  relief  was  so  given,  was 
held  to  be  sufficient  to  warrant  a 
finding  by  the  sessions  that  the 
pauper  was  settled  in  the  reliev- 
mg  parish,  although  upon  a  se- 
cond application  retief  had  been 
refused.  The  King  v.  The  Inha- 
bitants of  Edvoinstome,  M.  9  GA. 

671 

28.  Upon  the  trial  of  an  appeal,  the 


appellant  having  proved  that  the 
pauper  occupied  a  tenement  of 
10/.  per  annum  and  paid  rent  for 
the  same,  the  respondents,  in 
order  to  shew  that  the  pauper 
was  not  the  sole  tenant,  attempted 
to  prove  by  parol  that  the  pre- 
mises were  let  to  the  pauper  and 
two  other  persons ;  but  the  wit- 
nessy  on  cross-examination,  hav- 
ing stated  that  the  letting  was  by 
a  written  instrument,  this  Court 
held,  that  it  could  be  proved  only 
by  the  production  of  that  inatru- 
ment.  Rex  v.  The  InhaSitanis  of 
Ratoden,  M.  9  G.  4.     Page  706 

23.  A  cottage  standinj?  in  the  cor- 
ner of  a  meadow  (belonging  to 
the  lord  of  a  manor),  but  separ- 
ated from  it  and  from  a  high 
road  by  a  hedge,  had  been  occu- 
pied for  above  twenty  years 
without  any  payment  of  rent. 
The  lord  then  demanded  pos- 
session, which  was  reluctantly 
given,  and  the  occupier  was  told 
that  if  he  was  allowed  to  resume 
possession  it  would  only  be  durioff 
pleasure.  He  did  resume,  ana 
keep  possession  for  fifteen  years 
more,  and  never  paid  any  rent : 
Held,  that  the  possession  was  not 
necessarily  adverse,  but  might  be 
presumed  to  have  commenced 
by  permission  of  the  lord.  Doe 
dem.  Thompson  v.  Clarkf  M.  9* 
G.  4.  717 

24.  Where,  in  trover  for  copper  ore, 
it  was  proved  that  the  plaintiff 
was  in  possession  of  land  in 
which  he  sunk  a  shaft  and  raised 
the  ore  in  question,  and  the 
same  witness,  on  cross-examin- 
ation, proved  that  the  ore  was 
taken  away  by  a  person  who  had 
a  shaft  in  an  adjoining  close,  and 
who  was  getting  the  same  lode 
of  copper  ore  under  the  plain- 
tiff's land,  when  he  sunk '  his 
shaft :  Held,  that  thia  was  prim& 
facie  eridence  of  the  plaintiff*8 

title 
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title  to  liic  orei  nhich  niuBt  be 

left  to  the  jury,      Rowe  v.  Bren- 

ton.  M.  9  G.  4.  Pag-e  737 

25.  On    account    of    the    interest 

which    the    crown    has    in    the 

Tiachy  ai CorimmU,  all  acts  ffhich 

affect    the    poESCitsions     or    re- 

Tenues  of  the  Duchy  are  to  be 

coniidcred  as  public  acts;  and,  on 

diis  ground,  a  document  pur- 
porting to  be  a  caption  of  eeisin, 

taken  to  the  use  of  the  first  Duke 

of  Cornxaatl,  by  certain  persona 
.    assigned  by  his  letters-patent  to 

do  BO,  was  received  in  evidence 

to  shew  the  rights  of  the  Duke. 

36-  Anancicntenlentofcrownjands, 

found  in  the  proper  office,  and 

purporting  to  have  been  tat  en  by 

a  steward  of  the    king's   lands, 

and  following  in  its  construction 

the  directions  of  the  stat.  4'  £.  I ., 

will  be  presumed  to  have  been 

taken  under  competent  authority, 

although  the  commission  cannot 

be  found.     Ibid.  T+T 

27.  An  entry  in  the  register-book 

by  the  minister  of  the  parish  of 

the  baptism  of  a  child,  which  had 

taken   place   before    he    became 

minister,  or  had  any  connection 

with  the  parish,  and  of  which  he 

received    information 


EXECUTOR. 

1.  To  an  action    upon  a  joint  and 
several  promissory  note  of  A.  asd 
fi.,  the  latter  being  a  mere  surety, 
brought    by    payee    agaiast   the 
administrator  of  B. :  the  defend- 
ant pleaded    that    die    cause  of 
action  did  not  accrue  within  six 
years,   upon   wtiich    the  piainiiff 
look  issue.     The  plaintifi'  proved 
that  within  sijc  years,  and  during 
the  lifetime  of  B.,    A.    mode  a 
payment  on  account  of  the  note. 
B.  afterwards    died :  Held,  that 
such  payment  operated  as  a  new 
promise  by  B.  to  pay,  according 
to  the   nature  of  the  instnimenc, 
and   that    his    administrator  cis 
liable   on    the    note.      BurUigh 
and  OlhcTi,  Executors,  v.  Stoti, 
Administratrix,  E.9G.i. 

PageSfi 

2.  An  administrator  is  not,  by  the 
condition  of  the  bond  given  in 
pursuance  of  the  statute  of  iis- 
tributions,  22  and  23  Car.  2. 
c.  10.>  bound  to  distribute  the 
surplus  of  the  intestate's  estate, 
after  payment  of  dcbt^  &c.,  until 
a  decree  directing  him  so  to  da 
has  been  made  by  the  court  into 
which  his  inventory  a 
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FEME  COVERT. 

!•  A  married  woman  taken  in  ex- 
ecution, together  with  Iier  hus- 
band, for  a  debt  due  from  her 
before  marriage,  is  not  entitled 
to  be  discharged,  unless  it  ap- 
pears that  she  has  no  separate 
property ;  even  although  the 
husband  has  been  discharged  un- 
der the  insolvent  act.  Sparkes 
and  Others  v.  Bell  and  fViJe, 
E.9  GA.  Page  1 

2.  A  woman  sued  afler  her  mar- 
riage as  a  feme  sole  having 
sunered  judgment  to  go  by  de- 
fault, and  having  been  taken  in 
execution,  is  not  entitled  to  be 
discharged  out  of  custody  on  the 
ground  that  she  was  a  married 
woman,  but  must  be  left  to  her 
writ  of  error.  Moses  v.  Richard- 
son, T.  9  G.  4.  421 

FEN  LANDS. 

See  Settlement  by  Hiring  and 
Service,  5. 

By  stotute  16  &  17  Car.  2.,  the 
trustees  or  adventurers  for  drain- 
ing Deeping  Fen  were  seised  of 
10,036  acres  of  land,  and  the 
rates  and  taxes  for  completing 
the  drainage  of  the  fen  were  to 
be  levied  on  the  10,036  acres. 
They  were  called  taxable  lands. 
There  were  5000  acres  called 
free  lands,  and  the  other  lands 
in  the  fen  consisted  of  common 
land.  The  adventurers  were  at 
their  own  costs  and  charges  to 
keep  the  river  Glen  with  suffi- 
cient diking,  roading,  scouring, 
and  banking.  By  a  subsequent 
act  of  the  41  G.  3.  reciting  the 
former  act,  and  that  the  works 
of  drainage  were  insufficient,  and 
that  the  ownet^  and  proprietors 
of  free  lands,  and  pei'sohs  in- 


terested in  the  commons,  not- 
withstanding   their     exemption 
from  the  costs  of  making  works 
of  drainage,  together   with  the 
adventurers,   being    desirous    to 
obtain  a  better  drainage  for  all 
the  said  lands,  and  more  effec- 
tually to  protect  the  same  from 
injury  by  a  breach  in  any  of  the 
banks  of  the  river,  had  agreed 
that    the    respective    works    of 
drainage  thereinafter  mentioned 
should  be  made,  erected,  main* 
tained,  and  supported  at  the  ex- 
pense of  the  trusts,  proprietors, 
and  persons,  in  the  proportions 
thereinafter  mentioned.      By  a 
subsequent  clause,  the  commis- 
sioners under  that  act  were  there- 
by required  well  and  sufficiently 
to   enlarge,   deepen,  and  scour 
out  the  river,  and  straighten  the 
course  thereof  where  necessary, 
and  enlarge  and  straighten  the 
banks  of  the  river  in  such  man- 
ner as  in  the  judgment  of  the 
commissioners  should  be  requi- 
site ;  and  the  costs  of  executmg 
all  the  said  works  were  to  be 
paid  and  borne  by  the  several 
persons  then  respectively  liable 
to  the  repairs  of  such  banks,  in 
conjunction  with  the  owners  and 
proprietors  interested  in  the  drain* 
age  of  the  said  commons,  in  such 
proportions  as   to   the   commis- 
sioners   should    seem    just  and 
equitablcy  and   as   they  by  their 
award  should  appoint,  and  such 
respective  banks,  after  the  com- 
missioners should  have  completed 
the  same,   should  from  time  to 
time  be  repaired  by  such  persons 
as  the  commissioners  should  by 
their  award  direct :   Held,  that 
the  adventurers  were  not,  by  this 
statute,  released  from  the  obli- 
gation imposed  on  them  by  the 
16  &  17  Car.  2.  of  cleansing  and 
scouring  the  river  Glen.     Syson 
v.  Johnson^  M.  9  6. 4.  Page  795 
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FIERI  FACIAS. 
See  Shsbivf,  1,  3.  4« 

FINE, 
See  Dbsd,  8.    Ejecthent,  4. 

FOREIGN  JUDGMENT, 

A  discharge  of  an  insolvent  debtor 
upon  a  cessio  bonorum  by  the 
court  of  session  In  Scotland^  is  no 
answer  to  an  action  brought  by 
an  En^iih  subject  in  a  court  in 
this  country  to  recover  a  debt 
contracted  m  England,  although 
it  appeared  that  the  plaintiff  op- 
posea  the  discharge  of  the  de- 
fendant in  the  Scotch  court. 

SenMe,  That  it  would  have 
been  an  answer  to  the  action  if 
the  plaintiff  had  claimed  to  have 
the  benefit  of  the  Scotch  law,  and 
to  take  a  distributive  share  of  the 
property  of  the  insolvent.  Phillips 
V.  AUan,  T.  9  G.  4.        Page  477 

FORFEITURE. 
See  Ejectment,  3. 

FRAUDS,  STATUTE  OF. 

MThere  A.y  at  the  request  of  B., 
entered  into  a  bond  with  him  and 
C,  to  indemnify  D.  against  cer- 
tain debts  due  from  C.  and  Z).,  and 
B.  promised  to  save  A.  harmless 
from  all  loss  by  reason  of  the 
bond:  Held,  that  this  promise 
was  bindine,  although  not  in 
writing,  and  that  A,  might  re- 
cover from  J?,  the  whole  of  the 
monies  which  he  was  compelled 
to  pay  by  virtue  of  the  bond. 
Thomas  v.  Cook,  M,  9  G.  4. 

728 
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FRIENDLY  SOCIETY. 

An  order  pf  justices,  requiring  the 
stewards  q^  a  benefit  toqiety  to 
re-adtpit  A,  B.  ^ho  had  been  ex- 
pelled, recited  tl\at  it  appeared 
to  the  justices  that  tbje  rifles  of 
the  society  had  lieeo  eorolied  at 
the  quarter  sessions.  On  ibe 
trial  of  an  indictment  against  the 
stewards  for  disobeying  such 
order :  Held,  that  the  recital  was 
not  evidence  of  the  enroimeot  of 
the  rules.  The  King  v.  GUkes 
and  Others,  T.  9  G.  4.    Rige  439 

GAME. 

The  statute  58  G.3.  c.75.  prohibits 
the  buying  of  pheasants  in  all 
cases ;  and,  therefore,  by  a  con- 
tract for  the  sale  of  Hv^  pheasants, 
no  property  passes  to  the  pur^ 
chaser.  Helps  t.  Gienisier,  M. 
9G.4.  555 

GOODS  BARGAINED  AND 
SOLp. 

See  Assumpsit,  3. 

HIGHWAY. 

See  Appeai.,  1. 

l.In  an  order  of  justices  for  stoppisg 
up  an  unnecessary  highway  under 
the  55  G.  3.  e.68.  e.  2.,  it  mttstbe 
stated,  that  it  appeared  to  the 
justices  on  vieto  that  the  way  was 
unnecessary;  and,  therefore,  an 
order  merely  stating  that  the 
justices  had  upon  view  found,  or 
that  it  appeared  to  them,  that  the 
way  was  unnecessary  is  bad.  Rex 
V.  The  Justices  of  Worcestershire, 
E.  9  G.  4.  ^^ 

2.  An  order  of  justices,  for  divert* 
ing  and  stopping  up  a  highway, 
substituted  for  the  old  highwi^  a 
new  road,  which   passed  pf^y 

dfer 
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over  a  road,  described  in  the 
order  as  a  new  line  of  turnpike 
road.  The  sessions  confirmed  the 
order,  subject  to  a  case.  This 
Court  quashed  the  order  of  ses- 
sions, because  it  did  not  appear 
on  the  face  of  the  order,  or  of 
the  case,  that  the  public  had  the 
same  permanent  right  to  pass 
over  the  new  road  as  they  had 
to  pass  along  the  old  one. 

QuiBre,  Whether  justices  can 
divert  a  road  for  carriages,  and 
continue  it  for  foot-passengers? 
Rex  V.  Winter,  M.  9  G.  4. 

Page  785 

HULL  DOCK  COMPANY. 

See  Corporation,  1. 

HUNDRED,  ACTION 
AGAINST- 

A  building  intended  for  and  con- 
ifttructed  as  a  dwelling-house,  but 
which  had  not  been  completed 
or  inhabited,  and  in  which  the 
owner  had  deposited  straw  and 
i^ricultural  implements:  Held, 
not  to  be  a  hodse,  outhouse,  or 
barn  within  the  meaning  of  the 
Stat. 9G.  1.  c,22.  j. 7«,  so  as  to 
entitle  the  owner  to  maintain  an 
action  against  the  hundred  for  an 
injury  sustained  by  him  in  con- 
sequence of  the  malicious  seating 
Are  to  the  same.  Elsmore  v.  The 
Inhabitants  of  ike  Hundred  of 
St.  Briavells,  T.9GA.  46  i 

INDICTMENT. 

1.  Where  an  indictment  for  a  con- 
spiracy alleged,  "  that  at  the 
court  of  quarter  sessions,  holden, 
&c.  an  indictment  against  A.  B. 
was  preferred  to,  and  found  by 
the  grand  jury  :**  Held,  that  this 
allegation  must  be  proved  by  a 
caption  regularly  drawn  tip  of 


record,  and  that  the  minute-book 
kept  by  the  deputy  clerk  of  the 
peace  could  not  be  received  as 
evidence  of  the  findihg  of  the  bill, 
although  no  record  had  been,  in 
fact,  drawn  up.  Rex  v.  Smith 
andtxoo  Others,  T,  9  G.  4.  P.  341 

2.  An  indictment  had  been  pre- 
ferred against  a  county  for  not 
repairing  a  bridge,  at  the  instance 
of  the  inhabitants  of  a  parish ;  and 
the  question  intended  to  be  tried 
was.  Whether  the  inhabitants  of 
the  parish  or  of  the  county  were 
liable  to  repair  it?  The  Court 
refused  to  compel  the  inhabitants 
of  the  parish  to  allow  the  parties 
indicted  to  inspect  the  parish 
books  and  documents  relating  to 
the  repair  of  the  bridge.  Rex 
V.  The  Justices  of  the  County 
of  Buckingham,  7*.  9  G.4. 

375 

3.  The  statute  7  G.  4.  c.  64.  *.  28., 
which  provides  for  the  allowance 
of  costs  to  prosecutors  and  wit- 
nesses in  certain  cases  of  misde- 
meanor, does  not  apply  where 
the  indictment  has  been  removed 
into  K.  B.  by  certiorari.  Rex  v. 
Richards,  T.  9G.4.  420 

4.  An  order  of  justices  requiring 
the  stewards  of  a  benefit  society 
to  re-admit  A.  B,,  who  had  been 
expelled,  recited  that  it  had  ap- 
peared to  the  justices,  that  the 
rules  of  the  society  had  been  en- 
rolled at  the  quarter  sessions. 
On  the  trial  of  an  indictment 
against  the  stewards  for  disobey- 
ing such  order:  Held,  that  the 
recital  "vt^as  not  evidence  of  the 
enrolment  of  the  rules.  Rex  v. 
Gilkes,  T.  9  G.  4.  439 

INDORSEMENT. 
See  Paati^ersmip,  3. 

INFERIOR  COURT. 

See  PiiACTics»*5. 

IN- 


R.  H.,  at  the  time  of  committing 
the  oSence  therei  nailer  men- 
tioned, was  a  person  employed 
in  the  lervice  of  the  customs,  and 
(hat  it  was  the  duty  of  him,  as 
such  person  so  employed  in  the 
service  of  the  customs,  to  arrest 
and  detain  all  such  ^oods  as 
ghould  be  imported,  which  upon 
■uch  importation  would  become 
forfeited  to  the  king  by  virtue  of 
any  act  of  parliament  relating  to 
the  customs,  and  which  would  be 
liable  to  be  seized ;  and  that  the 
defendant,  well  knowing,  &c.  un- 
lawfully and  corruptly  solicited 
R,  H,  being  such  person  so  em- 
ployed in  the  service  of  the  cus- 
tomi,  when  certain  goods  should 
be'imported,  which  upon  import- 
ation would  be  liable  to  be  seized 
or  forfeited,  to  forbear  to  arrest 
and  detain  the  same,  Ac.:  Held, 
that  inasmuch  as  it  was  not  the 
duty  of  every  person  employed 
in  the  service  of  the  customs  to 
arrest  and  delain  goods  which 
would  be  liable  to  be  seized  as 
forfeited,  this  count  was  bad  for 
want  of  shewing  that  R.  H.  was 
a  person  whose  duty  it  was  to 
arrest  and  detain  such  goods. 
Res  1.  Everett,  £.  9G.4. 

Page  114 
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INSURANCE. 


JOINT  STOCK  COMPANY.  847 


til  she  had  been  moored  in  good 
safety  twenty -four  hours,  arrived 
in  the  evening  of  the  18th  of  Fe- 
hruary^  and  the  captain  having 
orders  to  take  her  into  the  King's 
Dock   at  Deptford,  moored  her 
near  the  dock-gates.     On  the  fol- 
lowing morning  he  was  informed 
at  the  dock,  that  no  order  for  his 
admittance  had  been  received; 
but  that  if  it  had,  the  vessel  could 
not  be  then  admitted,  on  account 
of  the  quantity  of  ice  in  the  river. 
The  order  was  sent  by  the  Navy 
Board  on  the  21st,  but  on  account 
of  the  ice  the  ship  could  not  be 
moored  until  the  27th,  and  then 
in  warping  her  towards  the  dock 
a  rope  broke,  she  grounded  and 
was  totally  lost.     The  jury  found 
that  the  vessel  remained  at  her 
moorings  from  the  18th  to  the 
27th  of  February  on  account  of 
the  ice,  and  not  for  want  of  an 
order  to  enter  the  dock:  Held, 
that  upon  this  finding  the  plain- 
tiff was  entitled  to  recover,  for 
that  the  place  where  the  vessel 
was  moored  not  being  the  place 
of  her  ultimate  destination,  the 
policy  did  not  expire  when  she 
lad  been  there  in  safety  twenty- 
four  hours ;  and  as  the  vessel  re- 
mained at  those  moorings  on  ac- 
count of  the  ice,  atid  not  waiting 
for  the  order,  the  underwriters 
were  not  discharged  by  the  delay. 
Samuel  v.  The  Royal  Exchange 
Assurance  Company ^  E.9  G.At, 

Page  119 
2*  Where  a  vessel  insured  in  a  va- 
lued policy  of  2000/.  received 
damage  by  perils  of  the  sea,  which 
could  have  been  repaired  for 
1450/.»  but  the  jury  found  that 
the  vessel  was  not  worth  repair- 
ing: Held,  that  this  was  a  total 
loss,  and  the  assured  were .  en- 
titled to  recover  the  sum  at  which 
the  vessel  was  valued  in  the  policy. 
Allen  V.  Si^ruCf  M.  9  G.  4.    56 1 


e; 


3.  It  is  the  duty  of  a  party  effect- 
ing an  insurance  on  life  or  pro- 
perty to  communicate  to  the 
underwriters  all  material  facts 
within  his  knowledge,  touching 
the  subject-matter  of  the  in- 
surance ;  and  it  is  a  question  for 
the  jury  whether  any  particular 
fact  was  or  was  not  material. 
Lindenau  v.  Desborough^  M. 
9  G.  4.  Page  586 

JOINT  STOCK  COMPANY. 

A  member  of  a  joint  stock  company 
was  employed  by  the  company  as 
their  agent,  to  sell  goods  for  them, 
and  received  a  commission  of  two 
per  cent,  for  his  trouble,  and  one 
per  cent,   del   credere  for  gua- 
ranteeing the  purchaser.    Having 
sold   goods   on   account   of  the 
company,  he  drew  on  the  pur- 
chaser a  bill  of  exchange  payable 
to  his  (the  drawer's)  own  order, 
and  after  it  had  been  accepted, 
he  indorsed  it  to  the  actuary  of 
the  company,  and  the  latter  in- 
dorsed it  to  another  member,  who 
was  the  managing  director,  and 
who    purchased    goods  for    the 
company ;    the    company    were 
then  indebted  to  him  in  a  larger 
amount  than  the  sum  mentioned 
in  the  bill.    The  acceptor  having 
become  insolvent  before  the  bill 
became  due,  the  drawer  received 
from  him  10^.  in  the  pound  upon 
the  amount  of  the  bill,  by  way 
of  composition  :  Held,  first,  that 
the  indorsee  being  a  member  of 
the  company  could  not  sue  the 
drawer  on  the  bill,  inasmuch  as 
it  was  drawn  by  the  latter  on  ac- 
count of  the  company ;  and  that 
he  could  not  recover  the  sum  re- 
ceived by  the  drawer  on  the  bill, 
because  that  money  must  betaken 
to  have  been  received  by  him  in 
his  character  of  a  member  of  the 
company,  and   not  on  his  own 

account. 


See  THEBPAas,  3. 

JURISDICTION. 

&e  Justices,  6.   Practice,  !■  IS. 


JUKOR. 

Alienage  U  a  ground  of  challenge 
to  a  juror,  and  ifthe  paiiy  has  an 
oppurEunily  or  making  his  chal- 
lenge and  neglecti  it,  he  cannot 
alterwurds  make  the  objection. 
Semblt,  That  since  the  7  C>.  4. 
c.  60.  i>'£J.  alienage  \t  not  a 
ground  of  challenge  to  a  special 
Juror.    Htx  v.  Sittlon  and  Olliert, 

JUSTICES. 

1.  An  order  urjuiticea  made  under 
tJie  5  G.i.  c.  71.  stated,  "that 
the  justices,  after  due  examin- 
ation had  on  oath,  having  ad- 
judged the  legal  place  of  settle- 
ment of  a  pauper  lunatic  confined 
in  a  lunatic  asylum,  to  be  in  M., 
did  thereby  recjuire  the  church- 
wardens and  overseers  of  M.  to 
pay  to  the  treasurer  of  the  lunatic 
asylum  10/.  Ifu.  due  for  twenly- 
four  weeks'  maintenance,  &c., 
being  at  the  rate  of  9j.  per  week, 
and  to  nav  the  same  weekly  sum 
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order,  that  recital  is  not  evidence 
of  the  enrolment  of  the  rales. 
Rex  y.  Gilkes  and  Others^  T. 
9G.4.  Page4S9 

4.  Bj  the  statute  4  G.  4.  c.95. ; .  S7m 
■  a  right  of  appeal  is  given  in  cer- 
tain cases,  if  the  party  gives 
notice  within  six  days  after  the 
cause  of  complaint  arises.  Two 
jutttices  having  made  an  order 
upon  the  surveyors  of  the  roads 
in  a  township,  to  perform  a  cer- 
tain part  of  the  statute-duty  on 
a  turnpike-road  running  throufi;h 
the  township,  and  to  pay  to  the 
surveyor  of  that  road  a  certain 
part  of  the  money  received  as  a 
composition  for  statute-duty : 
Held,  that  the  cause  of  complaint 
did  not  arise  until  a  copy  of  the 
order  in  writing  had  been  served, 
and  that  notice  of  appeal  given 
withhi  six  days  from  that  time 
was  valid.  Rex  v.  The  Justices 
of  Lancashiret  M.  9  G.  4.       593 

5.  By  statute  6  G.4.  c.  108.  s.  3., 
if  any  vessel  therein  described 
shall  be  found  on  the  high  seas, 
within  100  leagues  of  any  part  of 
the  coasts  of  the  United  King- 
dom,  or  shall  be  discovered  to 
have  been  within  the  said  dis- 
taiice,  having  on  board  the  goods 
therein  specified,  the  goods  and 
tile  vessel  shall  be  forfeited.  By 
1.49.,  every  person  who  shall  be 
found  or  discovered  to  have  been 
on  board  any  vessel  liable  to  for- 
feiture under  that  act,  for  being 
found  or  discovered  to  have  been 
within  any  of  the  distances  or 
places  mentioned  in  the  act  from 
the  United  Kingdom,  shall  forfeit 
100/*,  and  may  be  detained  and 
tai^en  before  two  justices,  to  be 
dealt  with  as  thereinafter  men- 
tioned. By  s,  74.,  any  ofience 
against  that  act  shall,  for  the  pur- 
pose of  prosecution,  be  taken  to 
tiave  been  committed,  and  the 
penalties  incurred  at  the  place 

VoL.Vin. 


on  land  in  the  United  Kingdom 
into  which  the  person  committing 
such  offence,  or  incurring  such 
penalty,  shall  be  taken,  brought t 
or  carried ;  and  in  case  such  place 
or  land  is  situate  within  any  city, 
&C.,  the  justices  of  the  peace  foir 
the  city,  &c.,  as  well  as  those 
for  the  county  within  which  such 
city  is  situate,  shall  have  juris- 
diction to  try  all  offences  com- 
mitted upon  the  high  seas  against 
the  act.  A  vessel,  liable  to  for- 
feiture U9der  this  act,  was  seized 
in  a  part  of  the  river  OrtoeU 
where  the  justices  of  Ipswich  had 
jurisdiction,  and  a  person  found 
on  board  the  vessel  was  taken  to 
Harwichy  and  prosecuted  before 
two  justices  of  that  place,  who 
convicted  him  in  a  penalty  of 
100/.  for  having  been  found  on 
the  high  seas  on  board  a  vessel 
liable  to  forfeiture:  Held,  that 
the  justices  of  Hatxaichy  being 
justices  at  the  first  place  on  land 
■  to  which  the  party  was  carried » 
had  jurisdiction  to  try  the  of- 
fence. In  the  Matter  of  James 
Nunn,  M.  9  G.  4.  Page  644 

LANDLORD  AND  TENANT. 

1.  It  was  stated  in  a  special  verdict, 
that  by  an  indenture  A.  demised 
to  B.  all  that  wharf  next  the 
river  Thames^  described  by  abut- 
ments, together  with  all  ways, 
paths,  passages,  easements,  pro- 
fits, commodities,  and  appurte- 
nances whatsoever,  to  the  said 
wharf  belonging,  and  that  by  the 
indenture,  the  exclusive  use  of 
the  land  of  the  river  Thames 
opposite  to  and  in  front  of  the 
wharf,  between  high  and  low 
water  mark,  as  well  when  covered 
with  water  as  dry,  for  the  ac- 
commodation of  the  tenants  of 
the  wharf,  was  demised  as  appur- 
tenant to  the  wharf,  but  that  the 
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land  itself  between  high  and  low 
water  mark  was  not  demised: 
Held,  that  the  meaning  of  this 
finding  either  was,  that  the  land 
was  demised  as  appurtenant  to 
the  wharf,  and  then  it  would  be 
a  finding  Uiat  one  piece  of  ground 
was  appurtenant  to  another,  which 
in  law  cDuld  not  be ;  or  that  the 
mere  use  of  the  land  passed  by 
the  indenture,  and  that  was  a 
mere  privilege  or  easement,  out 
of  which  rent  could  not  issue, 
and  consequently  that  the  lessor 
could  not  distrain,  for  rent  in 
arrear,  barges,  the  property  of 
J3.,  lying  in  the  space  between 
high  and  low  water  mark,  and 
attached  to  wharf  by  ropes.  Bus- 
zard  and  Others,  Assignees^  v. 
Capd  and  Another^  E,  9  G.  4. 

Page  141 

2«  By  a  memorandum  of  agree- 
ment* in  consideration  of  the  rent 
and  conditions  thereinafter  men- 
tioned, A.  was  to  have,  bold,  and 
occupy*  as  on  lease,  certain  pre- 
mises therein  specified,  at  a  cer- 
tain rent  per  acre.  And  it  was 
stipulated  uiat  no  buildings  should 
be  included  or  leased  by  virtue 
of  the  agreement;  and  it  was 
further  agreed  and  stipidated,  that 
A,  should  take,  at  the  rent  afore- 
said, certain  other  parcels,  as  the 
same  mi^ht  fall  in;  and,  lastly. 
It  was  stipulated  and  conditioned 
that  An  sDould  not  assign,  trans- 
fer, or  underlet  any  part  of  the 
said  lands  and  premises,  other- 
wise than  to  his  wife,  child  or 
children :  Held,  that  by  the  last 
clause  a  condition  was  created, 
for  the  breach  of  which  the 
lessor  might  maintain  an  eject- 
ment. Doe  on  the  demise  of 
Henniker  v.  fVatt,  E.  9  G.  4. 
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S.  A*  demised  to  B.  the  first  and 
second  floor  of  a  house  for  a 
year,  at  a  rent  payable  quarterly. 


Duiring  a  current  quarter,  tome 
dispute  arismg  between  tbe  par- 
tier,  B.  toM  A,  that  she  wadd 
quit  immediately.  Tbe  latter 
answered  she  might  go  wfeen  she 
pleased.  B.  qokted,  and  A, 
accepted  possesBon  of  the  apart* 
mentt:  Held,  that  A.  ccdd 
neither  recover  the  rent,  which, 
by  virtue  of  the  original  contract, 
would  have  become  due  at  the 
expiration  of  the  current  quar- 
ter; nor  rent  pro  rata,  for  the 
actual  occupation  of  the  pre- 
mises for  any  period  short  of  a 
quarter.  Grimman  v.  Legge, 
T.  9  G.  4.  Plage  824 

4.  Where  a  landlord  s  agent  went 
upon  the  tenant's  premises,  walk- 
ed round  them,  and  gave  a 
written  notice  that  be  had  dis- 
trained certain  goods  lying  there 
for  an  arrear  of  rent,  and  that 
unless  the  rent  was  paid,  or  tbe 
goods  replevied  within  five  davs, 
they  would  be  appraised  and 
sold,  and  then  went  away,  not 
leaving  any  person  in  poeteasion: 
Held,  that  this  was  a  suiBcient  sei- 
zure togive  the  tenantaright  of  ac- 
tion for  an  excessive  distress ;  and 
that  quitting  the  premises  without 
leaving  any  one  in  possession  was 
not  an  abandonment  of  the  dis- 
tress, the  11  G.  2.  c.  19.  *.  la 
giving  the  landlord  power  to  im- 
pound,  or  otherwise  secure  on 
the  premises  goods  distrained  for 
rent  in  arrear.  Stoannx.  TheEaA 
of  Falmouth,  T.  9G.4.         456 

5.  A.  being  tenant  of  premises  un- 
der an  indenture  of  lease  granted 
by  jB.,  a  sequestration  issued  out 
of  the  Court  of  Chancery  agaiost 
the  latter,  ji.  signed  the  fblk>v- 
ing  instrument :  —  •«  I  hereby  at- 
torn, and  become  tenant  to  C 
and  Z).,  two  of  the  sequestrators 
named  in  the  writ  of  sequestra- 
tion issued  in  the  said  suit  in 
chancery,  and  to  hold  tbe  same 

for 
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LIEN. 


851 


for  such  time  and  on  such  con- 
ditions as  might  be  subsequently 
agreed  upon :"  Held,  that  this 
was  an  agreement  to  become 
tenant,  and  required  a  stamp. 
Held,  secondly,  chat  the  defend- 
ant, not  having  receiyed  posses- 
sion of  the  premises  from  C.  and 
D.,  might  dispute  their  title,  and 
that  the  lease  not  being  proved 
to  have  been  surrendered  was  an 
answer  to  the  action.  Cornish 
V.  SeareU,  T.  9G.4.  Page  471 
€.  In  an  action  founded  on  the 
statute  1 1  G.  2.  c.  19.  s.  3.  against 
a  party  for  aiding  and  assisting 
the  tenant  in  the  fraudulent  re- 
-  moval  of  his  goods,  with  intent 
to  prevent  the  landlord  from  dis- 
training them,  it  is  incumbent  on 
the  landlord  not  only  to  prove 
chat  the  defendant  assisted  the 
tenant  in  such  fraudulent  re- 
moval, but  also  that  he  was  privy 
to  the  fraudulent  intent  of  ihe 
tenant. 

Semble^  That  the  statute  is  so 
far  penal,  that  it  is  incumbent,  in 
an  action  by  the  landlord  against 
a  third  party  for  assisting  the 
tenant  in  such  fraudulent  re- 
moval, to  bring  the  case  by  strict 
proof  within  the  words  of  the 
first  section.  Brooke  v.  Noakes^ 
T.  9  G.  4.  537 

LAND-TAX. 
See  Distress,  3. 

LEASE. 
See  Ejectment,  3. 

LIBEL. 

A'  having  discharged  his  servant, 
and  hearing  that  he  was  about  to 
be  engaged  by  JS.,  wrote  a  letter 
to  B.,  and  informed  him  that  he 
had  discharged  him  for  miscon- 
duct. jB.  in  answer  desired  fur- 
ther iafbrmation,    A.  then  wrote 


a  second  letter  to  J?.,  stating  the 
grounds  on  which  he  had  dis- 
charged the  servant.  In  an  ac- 
tion by  the  servant  against  A. 
for  a  libel  contained  in  this  let- 
ter, it  was  held,  that,  assuming 
the  letter  to  be  a  privileged 
communication,  it  was  properly 
left  to  the  jury  to  Consider 
whether  the  second  letter  was 
written  by  A*  bond  Jide^  or  with 
an  intention  to  injure  die  servant. 
Pattison  v.  Jone^^  M,  9  G.  4. 

Page  578 

LICENCE  BY  PAROL. 
See  Rector. 

LIEN. 

A,,  B.,  and  C,  together  with  others, 
were  part  owners  of  a  ship  en- 
gaged in  the  whale-fishery.  The 
usual  mode  of  managing  the 
cargo  was,  that  on  the  arrival  of 
the  vessel  at  her  homeward  port, 
the  whalebone  was  taken  into  the 
possession  of  B»  and  sold  by  him^ 
and  the  proceeds  were  applied 
towards  the  discharge  of  the 
expences  of  the  ship.  The  blub« 
her  was  deposited  in  a  warehouse 
rented  of  C  by  the  owners  of 
the  ship,  and  the  oil  produced 
from  it  was  then  put  into  casks, 
each  owner's  share  being  weighed 
out,  and  placed  separately  in  the 
warehouse  in  casks  marked  with 
his  initials.  After  the  division, 
the  practice  was  for  the  ware- 
houseman to  deliver  to  the  order 
of  each  part-owner  his  share  of 
the  oil,  unless  notice  was  given 
by  the  ship's  husband  that  the 
part-owners  share  of  the  dis- 
bursements had  not  been  paid. 
In  that  case,  the  warehouseman 
used  to  detain  the  oil  till  the 
ship's  husband's  demand  had 
been  satisfied.  The  ship  having 
arrived  from  her  voyage  in  ][825, 
312  the 


remained  in  the  warenoiue  at  the 
tine  of  hJB  bankruptcy.  In  Ja^ 
mtary  1S36,  the  warehouicman 
had  ordera  from  C,  the  ship's 
huiband,  not  to  deliver  to  A.  the 
remaining  oil,  as  liis  share  of  the 
diBburaementfl  of  the  ship  had 
not  been  paid:  Held,  in  an  action 
of  trover  brought  by  the  as- 
signees of  A.  against  C.  for  the 
residue  o^  A.'i  oW,  that  the  other 
part-owners  Iiud  originally  a  lien 
on  it  for  his  share  of  the  dis- 
buraeineDts  of  the  ship,  and  that 
this  right  was  not  divE^ted  by 
the  separation  of  A'»  share  from 
the  residue  and  placing  it  in 
casks  marked  with  his  name. 
Holderiteti  and  Another,  At- 
tigneei,  r.  ShacJteis,  M.  9  G.  4. 


LIMITATIONS,  STATUTE 

OF. 

1.  To  an  action  upon  a  joint  and 

several  promissory  note  of  A.  and 

J?,  .(the    laUcr    being   a     mere 


,  fendant  pleaded,  that  the  cause 
of  actioD  did  not  accrue  within 
aix  years ;  upon  which  the  plain- 
tiff took  iasuo.  l^e  plaintiff 
proved)  that  within  six  years  and 
duiiBK  the  lifetime   oi  B^  A. 


1.  Ml 
bisl 


rigl 


NON  PROS. 
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■-  did  not  consent  to  the  marriage : 

Hdd>  that  it  was  nevertheless 

•  valid,    the  4  G.  4.  c  75.  s.  16., 

which    requires    such    consent, 

'  being  directory  on!  j.  Rex  v.  Thg 

'  Ittka6iiant9  of  Birmingham^  E. 

9  0.4.  Page  29 

MARRIAGE  ACT. 
See  Maeriagb. 

MARSHAL.    • 

See  EviD£NC£,  5. 

MASTER  AND  SERVANT. 
See  Libel. 

MESNE  PROFITS. 
See  Trespass,  3. 

MINOR. 
See  Marriaoe  Act. 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Bankrupt,  4.     Sheriff,  1, 
S.  4p.    Stakeholder. 

MORTGAGOR. 
iS^  Ejectment,  6.   . 

MUTUAL  CREDIT. 
See  Bankrupt,  L 

NEW  TRIAL. 
See  Practice,  9. 

NIL  DICIT. 
See  Sheriff,  1,  2. 

.   w     VhoN  PROS. 

'-  '-         See  Practice,  15. 


NOTICE  TO  QUIT. 
See  Overseers,-  1. 

ORDER  OF  JUSTICES. 
See  Highway.   JusticeSi  3$  4^  5* 

ORDER  OF  REMOVAL- 
See  Appeal,  4,  5. 

ORDER  OF  SETTLEMENT. 
See  Justices,  1* 

OVERSEERS. 

L  Where  a  pauper  who  had  been 
permitted  to  occupy  a  parish 
house  went  away  from  home: 
Held,  that  the  overseers  might 
lawfully  enter  and  resume  pos- 
session, without  giving  any  notice 
to  quit,  and  were  not  bound  to 
pursue  the  mode  pointed  out  by 
the  59  G.  3.  c.  12.  s.  24>.  Wildbor 
V.  Rainforthy  E.  9  G.  4.     Page  4 

2.  An  assistant  overseer,  elected 
and  appointed  under  the  pro- 
vision of  the  statute  59  G.  S. 
c.  12.  at  an  annual  salary  of  10^, 
will  gain  a  settlement  by  serving 
such  office  for  a  year.  But  the 
appointment  in  writing,  under  the 
hands  and  seals  of  nie  Justices, 
to  such  office  requires  a  stainp 
of  2/.  Rexyr.ThelnkaHlAntiqf 
Lew,  M.  9G.4.  '       655 

S.  An  assistant  oversee^  appointed 
tinder  the  59G.S.  i;^1£.,  and 
having  by  virtue  of  his  office' the 
poor-rate  in  his  custddjr.  Is  iMble 
to  a  penalty  for  refusing  to  'pro- 
duce it  to  an  inhabitantf'  Wken 
lawAilly  demanded  a&eiewdllig  to 
the  17  G.«.  e.S.!  Bekfim  it  Ed- 
Wirds,  M.  9  G.  4.  708 

S  I  8         PALACE 


pvwvr  to  alli 


It  delcndanc  )iU  ' 
statute  43  6'.3. 


..Uai  . 


rAItlSII  HOUSE. 
.Sfr  I'ofjR,  1. 


I'AllTNEHSHIl'. 
fire  Dbfd.  1. 
1.  A  mcmbc-r  uf  a  joint  t-tuck  com- 
puiiy  nat  i:iii)>lnyud  by  the  uoid- 
puiiy  us  tlicir  uijt-iit  to  sull  gi>od& 
tor  them,  and  received  a  com- 
mJNioii  of  twu  per  cent,  far  Iiif 
trouble,  and  one  per  cent,  del 
credere  for  ■;iiurun teeing  tlio  pur- 
cliaiLT.  IIavin<;  sold  goods  on 
uccount  of  till'  company,  he  dreir 
on  the  purchaser  a  bill  uf  ex- 
change, poyalile  to  Iiis,  the 
drawer's,  own  unler,  and  after  it 
had  been  accepted,  l)e  indoTiied 
it  to  the  actuary  of  the  conipany, 
and  the  latter  indoracd  it  to  an- 
other member,  who  tcai)  the  ma- 
nsfpnf;  dirt;ctor,  and  wjio  piir- 
chaied  goodi  fur  the  eumpany  ; 
the  company  were  then  iudubted 
to  him  in  a  larger  amount  llian 
die  sum  mentiuucd  in  the  bill. 
The  acceptoT  having  become  in- 
■olvcnt  before  the   bill  became 
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PARTY  WALL. 
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•  or  notes  for  the  accommodation 
of  others,  and  that  they  should 
appeal  as  little  as  possible  on 
paper  at  all,  and  then  only  as 
regards  direct  transactions  with 
the  house  here."  ^.,  B.^  and  C, 
in  order  to  obtain  consignments 
from  America^  made  advances  or 
granted  drafts  or  bills  of  ex- 
change, or  indorsements  of  them 
to  their  principals,  on  the  security 
of  the  goods  consigned.  In  order 
to  obtain  a  consignment  from  fT., 
C,  in  his  own  name,  indorsed 
bills  for  him,  which  were  to  be 
provided  for  by  others  drawn  by 
W,  on  A.^  Cy  and  Co.  in  Eng- 
land, which  were  to  be  provided 
for  by  the  proceeds  of  the  con- 
signment.^  Before  the  latter  bills 
were  presented  for  acceptance, 
A.  and  B.  had  become  bank- 
rupts: Held,  that  the  indorse- 
ment of  the  bills  by  C.  must  be 
considered  as  an  indorsement  by 
the  firm,  and  that  they  were 
liable  upon  those  bills.  South 
Carolina  Bank  v.  Case^  T.  9GA. 

Page  427 

PARTY  WALL. 

The  common  user  of  a  wall  se- 
parating acyoining  lands,  belong- 
mg  to  different  owners,  is  prima 
facie  evidence  that  the  wall,  and 
the  land  on  which  it  stands^  be- 
longs to  the  owners  of  those  ad- 
joining lands  in  equal  moities,  as 
tenants  in  common. 

Where  such  an  ancient  wall 
was  pulled  down  by  one  of  the 
two  tenants  in  common,  with  the 
intention  of  rebuilding  the  same, 
and  a  new  wall  was  built  of  a 
greater  height  than  the  old  one, 
It  was  held  that  this  was  not  such 
a  total  destruction  of  the  wall  as 
to  entitle  one  of  the  two  tenants 
in  common  to  maintain  trespass 


against    the    other.      Cubitt    v. 
Porter,  E.  9  G.  4.  Page  257 

PATRONAGE. 
See  MAKDAMUSf  1. 

PENAL  ACTION. 
See  Landlord  and  Tknant,  6. 

OV£RSESR,  3. 


PHEASANTS. 
See  Gamb. 

POOR. 

Where  a  pauper,  who  bad  been  per- 
mitted to  occupy  a  parish  house, 
went  away  from  home:  Held, that 
the  overseers  might  lawfully  enter 
and  resume  possession,  without 
giving  any  notice  to  quit,  and 
were  not  bound  to  pursue  the 
mode  pointed  out  by  the  59  G.  3. 
c.  12.  J.  24.  WUdbory.Rmn/orth 
and  Another,  E,  9  G*  4.  4 


POOR-RATE. 
See  Appeal.    Overseer,  S. 

1.  The  7  G.  3.  c«  37.,  which  enacts 
thai  certain  lands  to  be  embanked 
from  the  river  Thames  shall  be 
'*  free  from  all  taxes  and  assess- 
ments whatsoever,"  exempts  the 
occupiers  of  premises  built  on 
those  lands  from  payment  of  pooiv* 
rates  in  respect  of  such  occu<^ 
pation.  Rex  v.  The  London  Gas 
Light  and  Coke  Companpt  E% 
9  6\4.  54 

8.  On  the  hearing  of  an  appeal 
against  a  poor-rate,  the  sosaons 
have  no  jurisdiction  to  quaab  the 
rate  for  a  defect  appearing  on 
the  face  of  thjp  rale  itaeUy  H^less 
3  14  that 
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that  defect  be  apecified  in  the 
notice  as  a  cause  of  appeal.  Rex 
V.  The  InhabiUmU  of  Bromyard^ 
E.  9  G.  4.  Page  240 

POWER  OF  ATTORNEY. 
See  Stamp,  5. 

Debt  lies  on  the  decree  of  a  colonial 
courty  made  for  payment  of  the 
balance  due  on  a  partnership  ac- 
count. One  of  the  partners  gave 
his  son  a  power  of  attorney  ^'  to 
act  on  his  behalf  in  dissolving  the 
partnership,  with  authority  to  ap- 
point any  other  person  he  might 
sec  fit :  Held,  that  this  gave  the 
son  a  power  to  submit  the  ac- 
counts to  arbitration.  Henley  v. 
Soper  the  Elder,  E.  9  G.  4.       16 

PLEADING. 

1.  Where  defendant  pleaded,  by  way 
of  set-off,  a  bond  given  to  him 
by  the  plaintiff  conditioned  to 
pay  an  annuity  to  a  third  per- 
son, which  had  been  previously 
granted  by  the  defendant,  which 
defendant  was  before  liable  to 
pay,  and  to  indemnify  defendant 
therefrom:  Held,  that  the  de- 
fendant was  not  bound  to  prove 
damage ;  but  that  the  plaintiff,  in 
order  to  discharge  himself,  was 
bound  to  prove  payment  of  the 
annuity,  in  the  same  manner  as 
if  he  had  been  sued  in  the  bond. 
Penny  and  Another ^  Auigtiees, 
y.Foy,E.9G.Af.  11 

2.  An  information  stated,  that  cer- 
tain goods  were  about  to  be  im- 
ported into  Great  Britain  from 
parts  beyond  the  seas,  in  respect 
of  which  certain  duties  would  be 
payable;  and  that  one  B.  i/., 
at  the  time  of  committing  the 
offence  tbcreinaAer  mentioned, 
was  a  person  employed  in  the 
service  of  the  customs,  and  that 


it  was  the  diUr  of  him^m  ncfa 
person  so  emplojed  in  the  ser- 
Tioe  of  the.  ciMtoms,   to  arrest 
and   detain  all  such   ^oods  as 
should  be  imported,  whidi,  upon 
such    importation,     would    be- 
come foneited  to  the  king,  by 
virtue  of  any  act  of  parliament 
relating    to    the    customs,   and 
whidi  would  be    liable    to  be 
seized;  and  that  the  defendant, 
well  knowing.  Sec-  unlawfully  and 
corruptly  solicited  R.  H^  being 
such  person  so  employed  in  the 
service  of  the  customs,  when  cer- 
tain goods  should  be  imported; 
which,  upon  importation,  would 
be  liable  to  be  seized  or  forfeited, 
to  forbear  to  arrest  and  detain 
the  same,  &c.:  Held,  that  inas- 
much as  it  was  not  the  dutv  of 
every  person   employed  in  the 
service  of  the  customs  to  arrest 
and  detain  goods  which  would  be 
liable  to  be  seized  as  forfeited, 
this  count  was  bad  for  want  oi 
shewing  that  R,  i/.  was  a  person 
whose  duty  it  was  to  arrest  and 
detain  such  goods.     Rex  v.  frrr- 
ett,  E.  9  G.  4.      ^  Page  I U 

3.  In  an  action  against  the  man>hal 
for  an  escape,  Sie  declaratioo  al- 
leged, that  the  plaintiffand  IV,  B. 
having  divers  disputes,  by  mutual 
bonds  of  submission,  .  referred 
them  to  the  arbitration  of  C.  and 
Z).  That  an  award  was  made, 
ordering  W.  B*  to  pay  the  plain- 
tiff a  certain  sum  of  money,  on, 
&c. ;  and,  because  the  award  was 
not  performed,  the  plaintiff  sued 
out,  and  prosecuted  out  of  the 
Court  of  Common  Pleas  a  writ, 
commanding  defendant  to  attach 
IV.  B,  (then  being  in  his  cus- 
tody), sathat  he  mi^t  have  his 
body  before  the  justices  of  Com- 
mon Pleas,  on,  &c.  to  answer, 
Ac;  and  fV»  A,  being  and  re- 
maining in  the   custody  of  the 

defendant 


PLEADING. 
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defendant  as  such  marsha],  by 
virtue  of  the  attachment,  on,  &c. 
WBs  brought  before  Str  S»  &•,  a 
Juc^  of  Comtnon  Pleas,  at  his 
'4;haixibefs  by  writ  of  habeas  cor- 
pus, and  by  hhn  coniniitted  to 
the  Custody  of  the  warden  of  the 
Fieet,  and  afterwards  was  brought 
before  Sir  </•  £.,  a  Judge  of  King's 
Bench,  at  chambers,  and  by  him 
committed  to  the  custody  of  the 
defendant  charged  with  the  at- 
tachment; and  that  the  defend- 
ant afterwards  suffered  him  to 
eS^cape:  Held,  that  the  plaintiff 
was  bound  to  prove  the  execution 
of  the  bond  or  submission  by  him- 
self as  well  as  by  fV,B.  Semble, 
That  he  need  not  have  done  so 
had  he  alleged  and  proved  a  rule 
of  the  Common  Pleas  ordering 
the  issuing  of  the  attachment,  al- 
though proof  of  such  rule,  with- 
out a  statement  in  the  declar- 
ation, would  not  be  sufficient. 
QuarCf  "Whether  the  commit- 
ment by  a  judge  at  chambers  was 
legal  ?  Brazier  y,  Jones,  E,  9  GA, 

Page  124* 
.  By  a  deed,  B,  for  himself,  his 
heirs,  executors,  and  adminis- 
trators, covenanted  that  for  and 
notwithstanding  any  act  done  by 
him  {B.),  it  should  be  lawful  for 
A.  to  receive  the  money,  debts, 
and  premises  thereby  assigned, 
without  any  let,  suit,  interrup- 
tion, or  denial  of  B.,  his  execu- 
tors or  administrators,  or  any 
person  claiming  under  him  or 
them:  Held,  that  the  words  **  for 
'  and-notwithstanding  any  act  done 
^by  B,,**  being  inconsistent  with 
the  subsequent  part  of  the  cove- 
nant, ought  to  be  rejected,  and, 
therefore,  that  it  was  a  sufficient 
'  breach  of  that  covenant  to  allege 
a'  receipt  of  the  money  by  the 
Executor  of  B.  in  respect  of  the 
contracts  mentioned  in  the  in- 


denture.    Belcher  w.  SikeSf  E. 
9G^.4.  Page  185 

5.  To  a  declaration  in  trover  by  an 
administrator,  alleging  the  grant 
of  letters  of  administration  to  the 
plaintiff.  Bad  that  the  defendant, 
knowing  the  goods  to  have  been 
the  property  of  the  intestate  in 
his  lifetime,  and  of  the  plaintiff 
as  administrator  since  his  death, 
q/terwardsi  and  after  the  death 
of  the  intestate,  to  wit,  fto.  con- 
verted the  same  goods*  A  plea  of 
not  guilty  of  the  premises  within 
six  years  is  bad  upon  special  de- 
murrer. Pratt  V.  SfBoainef  Em 
9  G.  4.  285 

6.  Declaration  upon  a  bill  of  ex- 
change drawn  on  the  29th  of 
November  1827,  payable  two 
months  after  date,  was  entitled 
generallv  of  Hilary  term  1828 : 
Held,  that  it  was  competent  to 
the  plaintiff  to  prove  by  the  parol 
evidence  of  the  attorney  (wiuiout 
producing  the  writ),  that  the  ac- 
tion was  commenced  after  the  1st 
of  February,  when  the  bill  became 
due.  Lester  V*  Jenkins,  T,  9  G.4. 

839 

7.  Where  an  indictment  for  a  con- 
spiracy alleged,  that  **  at  the 
court  of  quarter  sessions  holden. 
Sec,  an  indictment  against  A.  B. 
was  preferred  to  and  found  by 
the  grand  jury :"  Held,  that  this 
allegation  must  be  proved  by  a 
caption  regularly  drawn  up  of 
record,  and  that  the  minute-book 
kept  by  the  deputy  clerk  of  the 
peace  could  not  be  received '*ias 
evidence  of  the  finding  of  the 
bill,  although  no  record  had  been 
in  fact  drawn  up.  Rex  v:.  Smith 
and  Two  Others,  T.  9  Gl  4.     34 1 

8.  Information  for  usurping  the  of- 
fice of  Jurat  of  the  borough  of 
Q.  Plea,  that  the  borough  of 
Q.  was  a  ft'ee  borough  •  and  that 
the    burgesses  of  nie  borough 

were 


ass 


PLE4QINa 


were  a  body  corporate^  cooaxst- 
mg  c£  the  mayor,  bailifiB,  and 
burgesses  of  the  borough;  and 
that  by  charter  tt  was  granted 
that  the  mayor,  bailiffs,  and  bur- 
gesses, by  whatever  name  they 
bad  before  been  incorporated, 
should  thereafter  be  a  body  cor- 
|iorate  by  the  name  of. "  mayor, 
juratSy  bailiffs,  and  burgesses;" 
that  there  should  be  one  of  the 
more  honest  and  discreet  bur- 
gesses or  inhabitants  called 
**  mayor,"  to  be  elected  as  there- 
in mentioned,  and  four  honest 
and  discreet  burgesses  or  in- 
habitants called  jurats,  and  two 
vther  honest  and  discreet  bur- 
gesses or  inhabitants  called  *<  bail- 
iffiei;"  that  the  jurats  and  bailiffs 
should  hold  their  offices  for  life, 
unless  removed  for  reasonable 
cause;  and  whenever  it  should 
happen  that  either  or  any  of  the 
jurats  or  bailifib  for  the  time 
being  should  die,  or  be  removed 
or  withdrawn  from  his  or  their 
office  or  offices^  it  should  be  law- 
ful for  the  surviving  and  remain- 
ing jurats  and  bailiffs  for  the  time 
being,  or  the  greater  part  of 
them  (of  whom  the  mayor  should 
be  one),  within  convenient  time 
to  nominate  another  or  others  of 
the  burgesses  or  inhabitants  of 
the  borough  for  the  time  being 
to  be  a  jurat  or  jurats,  bailiff  or 
bailifii  of  the  borough.  The  plea 
then  stated  a  vacancy  in  the  office 
of  jurat,  and  that  the  defendant, 
being  an  inhabitant  of  the  bo- 
rough, was  duly  elected  to  be  a 
jurat.  Replication,  first,  putting 
in  issue  the  due  election  of  the 
defendant;  and,  secondly,  that 
from  the  time  of  granting  the 
charter,  hitherto  it  had  been 
used  and  accustomed  within  the 
borough,  that  every  inhabitant 
of  the  boitough,  elected  to  be  a  | 


jurat,  before'  he  took  ufoa  Ub- 
self  the  office  of  jurat,  ab^ttM  be 
sworn  aad  admitted  a  &ee  bur- 
gess of  she  borough,  aad  llat 
the  defendant    be&re  he  took 
upon  himself  the  office,  of  jurat, 
had  not  been  ednutted  and  sworn 
a  burgess.    DeBiurrer»  upon  the 
trial  w  the  issues  in  facts,  it  ap- 
peared that  at  the  election  of  the 
defendant,  there    were    present 
the  mayor,  two  baiii^  aod  two 
jurats:  Held,  that  the  election 
was  valid,  for  the  general  rule 
that  a  majority  of  each  definite 
part  of  the  elective  body  should 
be  present  at  the  election,  could 
not  apply  to  this   corporation; 
because,  in   the    event  of  the 
death  or  removal  of  one  of  the 
bailiflb,  it  would   be  iiapossible 
that  at  the  election  of  a  new 
bailiff  there  should  be  present  a 
mi^ity  of  the  baiiiffk 

Held,  upon  deoiurrer  to  the 
replication,  that  accordiag  to  the 
true  constructioQ  of  the  charter, 
it  was  competeot  to  the  cor- 
poration to  elect  the  jurats  fiom 
the  inhabitants  of  the  borough, 
or  from  the  burgesses;  and,  there- 
fore, that  the  plea  was  good,  in- 
asmuch as  it  shewed  that  the 
defendant  was  an  inbahitant  of 
the  borough  at  the  time  when  he 
was  elected  to  the  office  of  jorat. 
Res  V.  Greet,  T.  9  G.  4. 

Pttge965 
9»  The  indorsee  of  a  hill  of  ex- 
change, dishonoured  by  the  ac- 
ceptor, being  ignorant  of  the 
place  of  residence  of  one  of  the 
indorsers,  employed  an  attcmiey 
to  give  notice  to  the  prior  in- 
dorsers; the  attorney,  afker  en- 
quiry, having  received  inform- 
ation of  the  indorser'a  place  of 
residence,  on  the  following  day 
consulted  his  client,  and  on  the 
third  day  sent  notice  to  the  in- 

dorser: 


PLEADING. 


dorser:   Held,    that  the  notice 
wa§  sufficient. 

The  declaration  averred  that 
the  defendant  had  notice :  Held, 
that  that  allegation  was  satisfied 
by  proof  that  he  had  notice  as 
soon  as  it  could  reasonably  be 
given ;  and  that  it  was  unneces- 
sary, therefore,  to  state  in  the 
declaration  the  special  circum- 
stances which  rendered  valid  the 
notice  given  at  a  later  period 
than  in  ordinary  cases  would  be 
sufficient.  Firth  v.  Thrush,  T> 
9G.4f.  Pa^  S87 

lO*  Covenant  against  the  assignee 
of  the  lessee,  for  non-payment  of 
rent.  Plea,  that  before  the  rent 
became  due,  the  defendants  as- 
signed all  their  estate  and  interest 
in  the  demised  premises  to  A^  B, 
Replication,  that  in  and  by  the 
indenture  the  lessee  for  himself, 
his  executors,  administrators,  and 
assigns,  covenanted  that  he,  his  ex- 
ecutors or  administrators,  should 
not  assign  the  premises  thereby 
demised  without  the  consent  of 
the  lessor,  and  that  no  consent 
was  given :  Held,  upon  demurrer, 
first,  that  the  replication  was  bad, 
inasmuch  as  the  covenant  of  the 
lessee  not  to  assign  did  not  estop 
the  assignee  from  setting  up  the 
assignment;  and,  secondly,  that 
the  action  being  founded  on 
priority  of*  estate,  the  liability  of 
the  defendant  ceased  as  soon  as 
*  the  privity  of  estate  was  de- 
stroyed. Paul  and  Others  v. 
Nurse  and  Others,  1\  9  G.  4.  486 

11.  A  suit  commenced  in  K.  B.  by 
latitat,  may  be  well  continued 
by  a  bill  of  Middlesex,  sued  out 
by  the  plaintiff,  with  intent  to 
implead  the  defendant  for  the 
same  causes  of  action.  Pfige  v. 
Newman,  T.  9  G.  4.  489 

J2*  Trespass  for  mesne  profits. 
Plea,  a  judgment  recovered  by 
the  defendant,  in  1822,  against 


A, ;  an  elegit  sued  out  thereon ; 
an  inquisition  held,  whereby  it 
was  found,  that  A.  at  the  time 
when  the  judgmentwas  recovered 
was  seised  for  life  of  (inter  alia) 
the  premises  mentioned  in  the 
declaration,  and  that  the  sheriff 
delivered  those  premises  to  the 
defendant.  Replication^  that  in 
1820,  A.f  by  indenture,  bargaioed 
and  sold,  inter  alia,  the  premises 
mentioned  in  the  declaration  to 
the  plaintiff;  that  he  entered  and 
continued  in  possession  until  the 
committing  of  the  trespasses. 
The  defendant  craved  oyer  of 
the  indenture ;  and  it  thereby  ap- 
peared, that,  for  the  purpose  of 
securing  an  annuity  to  B»f  A.  in 
1819  had  conveyed  the  premises 
in  the  declaration  mentioned  to 
B.,  for  100  years ;  and  that,  sub- 
ject thereto,  he  conveyed  them 
to  the  plaintiff  for  better  securing 
a  second  annuity  granted  by  the 
deed.  Upon  demurrer,  the  re- 
plication was  held  to  be  good, 
inasmuch  as  it  shewed  that  the 
plaintiff  was  in  possession  at  the 
time  when  the  trespass  was  com- 
mitted ;  that  A,  had  no  interest  in 
the  premises  at  the  time  when 
the  judgmentwas  obtained  against 
him ;  that  the  defendant  con- 
sequently could  derive  no  title 
from  him,  and  that  he  was  a 
wrongdoer.  Chaifield  v.  Parkerf 
T.  9  G.  4.  Page  543 

13.  Where  the  assignees  of  a  bank- 
rupt enter  the  premises  of  a  third 
person  to  seize  goods,  which 
were  the  property  of  the  bank- 
rupt, it  is  not  necessary  that  an 
action  against  them  should  be 
brought  within  three  months  afler 
the  fact  committed,  the  act  of  tlie 
assignees  not  being  done  '*  in 
pursuance  of  the  statute,"  within 
the  meaning  of  the  6  6. 4.  €•  16. 
«.  44.  Edge  v.  Parker^  Mich. 
9  G.  4.  ,        697 

14.  Where 


I    allied 


14.  Where  a  decia 
that  defendant  was 
seer,  that  a  rate  far  the  relief  of 
the  poor  was  mode  and  duly 
allowed;  and  although  defendant, 
as  such  assistant  overseer,  had 
the  rate  in  hia  posseuioD,  and 
althoiigh  plaintiff  at  n  reasonahle 
time  demanded  an  inipeclion  of 
it,  and  tendered  It.,  yet  defend- 
ant refused  to  produce  il,  where- 
by he  forfeited  '20/. :  Held,  on 
motion  in  arrest  of  judgmrat, 
that  the  count  was  sufficient;  for 
if  the  defendant  had  the  rate  in 
bis  cuatndy  at  assistant  overseer, 
it  might  be  presumed  that  it  was 
his  duty  to  produce  it  when  lavr- 
fully  demanded.  Bennelt  v.  Ed- 
wards,  M.  9  G.  4.  l^e  70*2 

PRACTICE. 
See  Arrest.     Trial  at  Bab. 
1.  Where  upon  an  appeal  against  an 
order  of  removal,  the  justices  at 
sessions    were   equally    divided, 
and  made  an  order  that  the  bear- 
ing of  the  appeal  should  be 
journed.     One   of  the    justices, 
who   voted  in   favour  of  the  re- 
spondent pariEh  was    a  rated 
ktbitnnt  of  that  parish.     An  ap. 
plication  for  a.  certiorari  to  re. 
move  the  order  of  sessions,    in 


tlioee  facts  are  disputed,  tbej 
will  direct  an  issue  to  try  the 
(|ue*tion  of  the  fraud.  Harrod 
v.  E.  H.  Benton,  B.9  G.  4. 

Page?17 

3.  The  Court  will  not  compel  sn 
attorney  to  pay  s  sum  of  moacy 
he  lias  received  in  Jtis  character 
of  attorney,  he  havin;^  after  the 
receipt  of  the  money  become 
bankrupt  and  obtained  his  certifi- 
cate, Exparle  CuUiford  v.  Wot- 
rat,  Gent,,  One,  Sfe.  £.  9G.+. 

2S0 

4.  Where  a  defendai^t  obtains  a 
mandamus  under  13G.S.  f.63. 
J.  44.  for  examining  witneese<  in 
India,  the  plaintiff,  gaining  the 
cause,  is  entitled  to  the  costs  of 
cross-examining  those  witnesses. 
SVhj/tt  V.  Macintosh,  E.  S  G.4. 

317 

5.  Where  a  cause  has  been  sent 
back  by  procedendo  to  an  io- 
ferior  court,  this  Conrt  will  not 
quash  the  writ,  on  the  grouod 
that  the  cause  is  Impoiiant  and 
fit  to  be  tried  in  the  supwior 
court-  UnifWard  v.  H'rifht,  T. 
9  G.  •}■.  386 

6.  Where  there  is  not,  in  fact,  any 
cause  in  court,  an  affidavit  en- 
titled "  In  the  King's  Bench,"  but 
not  in  any  cause,  is  sufficient.  Et 
parte Gregotyj  T.9GA.  I^ge409 


PRACTICE. 


861 


error.     Moses  v.  Richardson^  T, 
9  G.  i.  Page  421 

d.  After  a  verdict  for  a  defendant, 
the  Court  made  a  rule  absolute 
for  a  new  trial>  and  ordered  that 
the  costs  of  the  former  trial  should 
abide  the  event  of  soch  new  trial. 
The  record  was  carried  down  to 
the  Spring  assizes  following,  when 
it  was  made  a  remanet.  It  was 
tried  a  second  time  at  the  Sum- 
mer assizesy  when  a  verdict  was 
again  found  for  the  defendant. 
The  Court  afterwards  ordered, 
that  that  verdict  should  be  set 

.  aside»  and  a  new  trial  had  be- 
tween the  parties  upon  payment 
of  the  costs  of  the  last  trial,  and 
that  the  costs  of  the  first  trial 
should  abide  the  event  of  such 
new  trial.  Upon  the  third  trial 
a  verdict  was  found  for  the  plain- 
tiff: Held,  that  the  plaintiff  was 
(entitled  to  costs  occasioned  by 
the  cause  having  been  made  a 

.  reraanet  at  the  assizes  next  fol- 
lowing the  term,  when  the  first 
rule  was  made  absolute  for  a  new 

.  trial.  Gibbins  and  Another ^  As- 
signees^ r,  Phillips,  T.  9G.4. 

487 

10.  A  creditor  had  obtained  judg- 
ment by  default  against  his  debtor 
since  the  statute  6G.4.  c.  16. 
<•  108.1  and  the  goods  having  been 
seized  by  the  sheriff  before,  yet 
notsold  until  after,  an  act  of  bank- 
ruptcy was  committed  by  the 
debtors  the  Court  refused  to 
compel  the  sheriff  to  pay  over  the 
proceeds  of  the  sale  to  the  as- 
signees of  the  bankrupt.  In  re 
Washloum,  7.  9  G.  4.  444 

11.  A  suit  commenced  in  K.  B.  by 
latitat  may  be  well  continued  by 
a  bill  of  Middlesex^  sued  out  by 
the  plaintiff  with  intent  to  im- 
plead defendant  for  the  same 
causes  of  action.  Page  v.  New- 
math  T.  9  G.  4.  489 


12.  A  defendant,  having  been  ar- 
rested, paid  into  Court  the  sum 
indorsed  on  the  writ,  together 
with  20/.  as  a  security  for  costs, 
pursuant  to  the  statute  7  &  8  G.  4. 
Ck71«  s,2.  The  Court,  on  the 
application  of  the  defendant,  al- 
lowed the  plaintiff  to  take  out  of 
Court  a  given  portion  of  the  sum 
paid  into  Court ;  and  unless  he 
consented  to  accept  thereof  with 
costs,  in  full  discharge  of  the  ac- 
tion, ordered  it  to  be  struck  out 
of  the  declaration,  and  that  the 
plaintiff  should  not  give  any  evi- 
dence at  the  trial  as  to  that  sum. 
Hubbard  Y.  Wilkinson,  T.9G.4. 

Page  496 

IS.  Where  a  Judge's  order  for  tax- 
ing an  attorney's  bill  is  not  ob- 
tained until  after  he  has  com- 
menced an  action  for  the  amount, 
the  defendant  is  not  entitled  to 
the  costs  of  taxation,  although 
more  than  one  sixth  is  taken  off 
by  the  Master.  Jay,  Gent.,  One^ 
8^c,,  V.  Coaks,  M.dG.if.       635 

14.  Where  in  an  action  commenced 
in  the  Palace  Court,  and  after- 
wards removed  into  K.  B.,  the 
plaintiff  recovers  less  than  the 
sum  for  which  he  held  the  de- 
fendant to  bail,  the  Court  of  K. 
B.  has  no  power  to  allow  the  de- 
fendant his  costs  under  the  sta- 
tute 43  G.  3.  c.  46.  s,  8.  Hand- 
le^ V.  Levt/f  M.  9  G,  4.  Page  637 

1 5.  An  affidavit  of  debt,  stating  tliat 
the  defendant  was  indebted  to  the 
plaintiff  as  liquidator  (duly  ap- 
pointed by  the  law  of  France) 
of  an  estate,  is  Irregular  unless 
it  shew  that  by  the  law  o^  France 
a  liquidator  is  entitled  to  aue. 
Tenon  v.  Marsy  Mn  9  G»  4.     538: 

16.  The  defendant  is  not  entilled 
to  costs  of  a  judgment  of  <  non 
pros  obtained  by  reason,  of  the 
plaintiff  having  omitted  to  enter 
the  i^u«  on  i:^Cord»  after  issue 

joined 


of  the  term  in  which  it  is  itgnec 

trkittaierv.  Wkiltaker,M.  90-4. 

768 

PRESENTATION. 
See  Simony. 

PRINCIPAL  AND  AGENT. 
See  Trover,  2. 

PRIVILEGED  COMMUNICA. 
TION. 


PRIVITY  OF  ESTATE. 
SmCovbhant,  1. 

PROBATE. 

Ste  EVJDEKCB,  7- 

PROCEDENDO. 
5m  Practice,  5. 

PROMISSORY  NOTE. 
SmBill  OP  Exchange.  Stamp,  1. 

PROMOTIONS.    Page  552. 
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SE  TTLEMENT. 
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REMANET. 
See  Practice,  8. 

RESTRICTIVE  INDORSE- 
MENT. 

See  Bill  of  Exchange,  6. 

RESIANT. 
See  Collector. 

SCOTCH  COURT. 
See  Foreign  Judgment. 

SEQUESTRATION. 
See  Landlord  and  Tenant,  5. 

SET-OFF. 

See  Bankrupt,  1.     Evidence,  1. 
Pleading,  1. 

SETTLEMENT  —  by  Apprentice' 

ship, 

1,  The  parish  officers  of  A,  bound 
a  pauper  apprentice  to  his  grand- 
father, who  represented  himself 
as  a  butcher.  Indentures  were 
executed  with  the  sanction  of  two 
justices.  The  grandfather,  in  fact, 
did  not  carry  on  the  trade  of  a 
butcher,  but  he  and  the  mother 
colluded  together,  and  fraudu- 
lently imposed  him  on  the  jus- 
tices and  the  parish  officers,  as  a 
proper  master  for  the  pauper: 
Held,  that  there  having  been  no 
fraud  in  the  parish  officers,  the 
pauper  gained  a  settlement  by 
serving  under  this  indenture.  Rex 
V.  The  Inhabitants  of  Great 
Sheepy,  E.  9  G.  4.  Page  74 

2.  The  rather  of  a  pauper  was  about 


to  put  him  out  to  service,  when 
it  was  suggested  to  him  by  Ai^ 
a  carpenter,  that  it  would  be  bet- 
ter for  the  pauper  to  learn  hb 
(A*%)  trade,  instead  of  going  to 
service,  and  A.  afterwards  hired 
the  pauper  to  learn  his  trade  and 
to  do  any  other  work,  as  well  as 
that  of  a  carpenter.  The  pauper 
went  to  A.  and  served  him  for 
five  years,  living  during  that  dme 
with  his  parents,  who  provided 

•  him  with  victuals  and  part  of  his 
clothing,  the  remainder  beioe 
provided  by  A.  The  pauper  did 
any  work  his  master  ordered  him 
to  do,  and  at  the  end  of  that  time 
he  agreed  to  work  for  the  master 
as  a  journeyman,  at  weekly  waees. 
The  sessions  having  foupd  that 
this  was  a  defective  contract  of 
apprenticeship,  and  not  a  con- 
tract of  hiring,  this  Court  con- 
firmed the  order  of  sessions.  Rex 
v.  The  Inhabitants  of  Combef  E. 
9  G.  4.  Page  82 

3.  The  master  of  a  parish  appren- 
tice, not  having  work  sufficient 
for  him,  proposed  to  him  to  go  to 
a  farm  m  a  different  parish,  oc- 

•  cupied  by  the  master's  sister. 
The  pauper  assented  to  the  pro- 
posal, and  agreed  with  her  to 
work  there  for  a  twelvemonth  for 
his  meat  and  drink.  He  worked 
for  her  for  four  years  and  four 
months.  During  the  first  two 
years  he  received  from  her  meat 
and  drink.  During  the  third  and 
fourth,  he  received  wages :  Held, 
first,  that  no  settlement  was  gained 
by  the  service  with  the  sister,  the 
service  not  being  under  the  in- 
dentures: Held,  secondly,  that 
there  had  been  a  putting  away 
of  the  apprentice  without  the 
consent  of  the  justices,  within  the 
meaning  of  the  statute  56  G.  S. 
c.  139.  s.9»  and  that  the  pauper 
did  not  by  his  service  with  the 
sister  gala  any  settlement  by  hir- 
ing 
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ing  and  service.    Rtxy.  The  /n- 
habitanU  of  Shipton,  £•  9  G.  4'. 

Page  88 

4.  The  mother  of  a  pauper  stated 
that  about  twenty-rour  years  ago 
she  received  money  from  the  pa- 
rish officers  of  S,  to  put  her  son 
out  apprentice*  and  that  she  ac- 
cordingly put  him  out ;  that  the 
iodenture  was  signed  by  her,  the 
pauper,  the  master,  and  by  a  wit- 
ness ;  that,  she  gave  it  to  the  wife 
of  a  market-gardener,  who  at- 
tended the  market  of  S,,  to  take 
to  the  overseers  of  the  parish  of 
S* ;  that  the  market-gardener  and 
his  wife  were  both  dead,  the  lat- 
ter having  survived  her  husband ; 
that  she  did  not  know  whether 
the  market-gardener*s  wife  bad 
left  any  will,  but  had  heard  that 
she  had.  Evidence  was  then 
given  that  search  had  been  made 
in  the  parish  chest  of  S.  for  the 
indenture,  and  that  it  could  not 
be  found:  Held,  that  as  it  was 
the  duty  of  the  overseers,  if  the 
indenture  had  come  into  their 
possession,  to  deposit  it  in  the 
parish  cliest,  the  presumption 
was,  that  it  was  lost  or  destroyed ; 
and,  therefore,  that  secondary 
evidence  of  the  execution  and 
contents  of  the  indenture  was 
admissible.  Rex  v.  The  Inha- 
hitanU  of  Stourbridge,  E.  9  G.  4-. 

96 

5*  An  indenture,  by  which  an  ap- 
prentice was  bound  for  seven 
years,  to  serve  A.  B.  for  the  first 
four  years,  and  his  own  father  for 
the  last  three,  to  learn  two  dif- 
ferent trades,  is  a  valid  indenture, 
and  requires  only  one  stamp.  Rex 
v.  The  InhabiianU  of  Louth,  E. 
9  G.  4.  247 

6«  The  Stat.  28  G.3.  c.48.  ^.4.  makes 
void  all  indentures  whereby  chil- 
dren under  eight  years  of  age  are 
bound  apprentice  to  chimney 
•weepers,  and  no  settlement  can  i 


be  gained  by  serving  tiifder  dtttL 
Rex  v.  The  Inhabiiants  ofUht- 
toeU,  r.  9  G.  4.  -   I^  495 

7«  Before  the  execation  of  an  in- 
denture, the  master  said  that  the 
intended  apprentice  shonTd  have 
better  dotnes.     The  apprentfce 
dien  applied  to  the  parish  officers, 
who  agreed  to  give  him  2L  on 
the  execution  of  the  indenture, 
for  the  purpose  of  buying  clothes, 
which    they     did     accordingly: 
Held,   that   the  money  paid  by 
the  parish  officers  was  an  expc^^. 
incurred  by  reason  of  an  indea- 
turo  of  apprenticeship.. wilbio-^ 
meaning  of  the  56  G.  3.  c.lJip. 
s.  IL,  «»d,  therefore.  |ibattbe.M)- 
denture  required   the  asseat.pf 
two  justices.    Rex  v.   The  Jte- 
habtianU^MmUiehtdly  M^B  G^f 

&  The  statute  56  Gr.S.  cia^if  S- 
enacts,  that  in  all  cases  wl>ere 
the  residence,  or  establishpieitf  of 
business  of  the  perj»oi\  tt^  whi^m 
any  child  shall  be  bound,  sKall 
be  within  a  different  county  from 
that  within  which'  kM  -^>lafei^4y 
the  officers  whereof  such  child 
shall  be  bound  shall  be  situated,' 
and  in  all  other  cases  where  the 
justices  of  the  peace  jbr  the. 'dis- 
trict or  place  within  which  i^e 
place  by  the  officers  whereof  such 
child  shall  be  hound  shall  be 
situated,  and  who  shall  sign  the 
allowance  of  the  indenture  by 
which  such  child  shall  be  tSXod^ 
shall  not  have  jurisdiction,  eveiy 
indenture  by  which  such  ^\\A 
shall  be  bound  shall  bb  aHowed. 
as  well  by  two  justices  of  the 
peace  for  the  councr  or^dhtrict 
within  which  the  pace'tnr  the 
officers  of  which  sudi  cffifra'Asll 
be  bound  sh^ll  be  situated,  ss  by 
two  justices  of  the  peac^  Tot-  the 
county  or  district  within'  wMch 
the  blace  shall  bb  situst^  wherein 
such  child  sbali  be  mtended  to 
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Hnra:  Held,  tbftt  ia  tuch  case 
the  iodentare  mtHt  be  allowed 
in  four  diBtinct  penon«,  two  of 
taem  beine  juaticea  of  the  counter 
from  wWicb  the  apprentice  is  to 
be  bound  i  and  the  other  two 
■  baiiw  justices  of  the  county  into 
wbico  he  is  to  be  bound.  Rex  v. 
£hg)loa,M.9G.i.        Page  774 


SETTLEMENT  —  iy  Emandpa- 
tioR. 

A  pBoper,  while  he  wsi  under  age, 
quitted  his  parents  and  went  to 
Beat  aerring  sometintea  in  a  king's 
riiip,  at  other  times  in  trading 
▼ends,  trad  remained  in  such  ser- 
vice, and  BO  separated  from  his 
father's  family,  when  he  attained 
the  age  of  twenty-one  yean : 
Held,  that  he  was  then  emanci- 
pated, and  that  his  aettletnent  did 
not  afterwards  shift  with  that  of 
his  fether.  Rex  v.  The  Inhabit- 
mat  tff  Lmoford,  E.  9  G.  4.  271 

SETTLEMENT— Ay  Ettate. 

A  man  living  in  parish  A.  under  a 
Certificate  froca  parish  B.  cannot 
gain  a  settlement  in  the  former 
parish  by  purchasing  on  estate 
for  money.  Rex  v.  The  Inhabit- 
mU  of  Great  Driffidd,  M.  9  G.  4. 


8ETTI.EMENT~A^  Htringand 

1.  Where  it  was  made  a  question  of 
&at  at  the  sessions  whether  there 

,  VMS  hiring  and  service  for  a  year 
in  tke  appellant  parish,  and  the 
_wmoiu  confirmed  the  order  of 
removfll  subject  to  the  opinion  of 
this  Court  as  to  a  settlement  be- 
iag  guQed  there  by  hiring  and  ser- 
vice; iield,  that  tnis  amounted  to 


ToL. 


sions  that  there  w^  a  hiring  and 
service  for  a  year  in  that  parish, 
and  that  such  finding  onght  n6t 
to  be  disturbed  by  this  Court,  if 
there  were  any  premises  to  war-  ' 
rant  it.  Rex  v.  The  InhabHantt 
0/  St.  Andrea  the  Great,  Cam- 
hridge,  M.  9  G.  +.  Page  664 

2.  Where  the  court  of  quarter  ses- 
sessioos  have  found,  upon  a  caae 
stated,  that  there  was  no  general 
hiring,  this  Court  will  iiot  disturb 
tlieir  decision  if  there  appear  to 
have  been  any  premises  to  war- 
rant it.  Rex  V.  The  InkaOtatOt 
ofRaduton,  M.  9  G.  4.  6SS 

S.  Where  the  court  of  qnarter  set- 
sions  have,  from  fkcts  proved  be- 
fore them,  drawn  the  conclluion 
that  there  was  an  implied  hiring 
for  a  year,  this  Court  will  not, 
upon  a  case  sent  to  them  by  the 
sessions  stating  those  facts,  dis- 
turb that  decision,  if  there  appear 
any  premises  whatever  to  warrant 
it.  Rex  v.  The  Jnhahitantt  of 
St.  Martin,  Leicetter,  M.  9  G.  i. 
674 

4.  A  hiring  at  so  much  per  week, 
a  monttrs  wages  or  a  month's 
warning,  is  a  hiring  fbr  a  year, 
flex  V.  St.  Aadrew't,  in  Pertlkore, 
Worcestershire,  M.  9  G.  4.     679 

5.  By  an  act  of  parliament  passed 
for  draining  certain  fen  lands, 
5000  acres  of  the  said  fen  lands 
were  vested  in  certain  trustees  as 
arecompence  to  the  undertakers; 
and  it  was  enacted,  that  all  the 
inhabitants  that  might  be  there- 
after upon  any  part  of  the  land 
so  allotted  to  the  tnistees,  and 
were  not  able  to  mnihtstn  thf  m- 
sielves,  shonld  b«  mtfntnined  by 
the  said  trustees,  their  heirs,  ftc., 
and  never  beccTme  charge^te  to 
all  or  an^  of  the  reipecMve 
parishes  wherein  such  lahiibitantii 
should  reside:  Held,  that  the 
lands  so  vested  in  the  trustees 
were  not  thereby  nade  extra- 

■  -  -SK-'        pMW^iU, 


of  Crtmlana,  M.  9  G.  4. 

Page  711 

SETTLE.MENT  —  4j  Marriage. 

Where  the  marringc  of  a  female 
pauper  is  brou(,'ht  about  by  the 
iraud  of  parish  officerB,  that  docs 
not  prevent  licr  from  accjuiring  ii 
settlement  by  marringe  in  the 
liusband'n  parish,  ffn  v.  The 
Inhabilaiits  t^  liirmingham,  1'.. 

9  ii.  4.  ay 

SI'-TTLEMF-NT  — Ay  Payment 
of  Jlaten. 
A  party  docs  not  gain  any  settle- 
ment by  reason  of  hig  having 
been  assessed  to  and  paid  the 
watch-rale  in  the  cily  of  London. 
Rexv.  The  Inhabitants  of  Christ 
Church,  London,  3/.  9(j.4.  660 

SETTLEMENT  — Ay  flrijg/; 

Relief  given  to  a  pauper  while  be 
is  residing  out  of  the  relieving 
parish,  is  prima  facie  evidence 
of  a  settlement  in  that  parish, 
and  evidence  of  one  instance  in 
which  relief  was  so  given,  was 
held  to  be  sufficient  to  warrant  a 
finding  by  the  sewsioiu  that  the 
pauper  was  settled  in  the  reliev- 
ing  parish,    although    upon    a 
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the  requisites  of  the  statute 
59  Gf«  8.  C.50.  had  bf  en  complied 
with,  and  that  he  gained  a  settle- 
ment in  the  parish  of  A*  by  rent- 
ing a  tenement.  Rex  v.  The  Iri' 
haoUantt  of  Barham^  E.9GA. 

Page  100 

4.  Since  the  59  G.  3.  c.  50.,  a  settle- 
ment may  be  gained  by  a  re- 
sidence of  forty  days  in  the 
parish,  provided  the  party  com- 
ply with  the  conditions  mentioned 
m  that  act.  And,  therefore, 
where  a  pauper  since  that  statute 
hired  laiid  for  a  year,  at  the  sum 
o^  10^.,  and  paid  that  rent,  and 
occupied  the  land  for  the  whole 
year,  but  resided  only  forty  days 
m  the  parish,  Apd  not  upon  the 
landy  it  was  held  that  he  gained 
a  settlement.  Rex  v.  The  Inha- 
iiiants  qf  Wainfleet,  Ail  SaintSf 
E.  9  G.  4.  227 

5.  Upon  the  trial  of  an  appeal)  the 
appellant  having  proved  that  tlie 
pauper  occupied  a  tenement  of 
10/.  per  annum,  and  paid  rent 
for  the  same,  the  respondents, 
in  order  to  shew  that  the  pauper 
was  not  the  sole  tenant,  attempted 
to  prove  by  parol  that  the  pre- 
mises weire  let  to  the  pauper  and 
two  other  persons ;  but  the  wit- 
ness on  cross-examination  having 
stated  that  the  letting  was  by  a 
written  instrument,  it  was  held 
tha;t  It  could  be  proved  only  by 
the  production  of  that  instru- 
ment. Rex  y.  The  Inhabitants 
2f  Barvden,  Mp  9  G.  ^  708 

SETTLEMENT  —  iy  serving  an 

Office. 

An  assistant  overseer,  elected  and 
appointed  under  the  provision  of 
the  ^statute  59  G.  3.  c,  12.  at  an 
annual  salary  of  10/.,  will  gain  a 
settlement  by  serving  such  an 
oflke  for  a  year.  But  the  ap- 
pointment in  writing,  under  the 


hands  and  seals  of  the  justices, 
to  such  an  office,  with  an  annual 
salary  annexed  to  it,  requires  a 
stamp  of  2/.  Rex  v.  The  In- 
habitants  qfLew^  JVf.  9  G.4!. 

Page  ^5o 

SHERIFF. 

1.  In  March  the  then  sheriff  of 
London  seized  the  goods  of  a 
debtor  by  virtue  of  a  fieri  facias. 
An  officer  was  put  into  possession 
of  the  goods,  but  the  execution 
creditor  directed  the  sheriff  not 
to  sell,  and  the  debtor  continued 
^o  have  the  controul  of  his  goods 
until  November^  when  another 
execution  creditor  sued  out  a 
fieri  facias,  directed  to  the  suc- 
ceeding sherifis  o£  London  I  Held, 
that  the  latter  were  bound  to  levy 
under  this  second  fieri  facias, 
and  that  it  was  their  duty,  when 
they  found  the  officer  of  the 
former  sheriff  in  possession,  to  en- 
quire into  the  facts,  and  if  they 
had  done  so  they  would  have 
learnt  that  the  first  execution  vras 
fraudMlent.  Lovick  v.  Crotuder, 
£.9  6.4.  132 

2.  Where  a  creditor  obtained  judg- 
ment by  nil  dicit  against  a  trader, 
and  thereupon  issued  a  fi.  fa., 
under  which  the  sheriff  seized  the 
goods  of  the  trader,  who  af/Ler- 
wards  and  before  thejgoods  were 
sold  committed  an  act  of  bank- 
ruptcy, upon  which  a  commis- 
sion issued  and  he  wa^^  duly  de- 
clared a  bankrupt,  of  which,  the 
sheriff  had  notice,  but  neverthe- 
less sold  the  goods  and  paid  over 
the  proceeds  to  the  execution 
creditor :  Held,  that  he  was  not 
justified  in  pacing  over  the  mo- 
ney, and  was  liable  to  be  sued  for 
it  by  the  assignees  in  an  action 
for  money  had  and  received. 

Quare,  Whether  the  sheriff  was 

justified  in  selling  the  goods  after 

3  K  2  nouce 


86a 


8HEBIFF. 


notice  of  the  bankroptcj  ?  Not- 
.   ieyand  Others^  AsagmeeSj  w.Buck^ 
E.9G.^.  FveieO 

3.  A  creditor  had  obtained  judg- 
oieot  by  defaolt  against  hit  debtor 
since  the  statute  6  G.  4.  c.  16. 
9, 108.,  and  the  goods  having  been 
seised  by  the  sheriiT,  but  not  sold 
until  after  an  act  of  bankniptcj 
was  oommitted  by  the  debtor, 
the  Court  refused  to  compel  the 
sheriff  to  pay  over  the  proceeds 
of  the  sale  to  the  assignees  of  the 
bankrupt.  In  re  Wmshbcmme^  T, 
9  G.  4.  444 

4b  A  6cri  facias  issued  against  the 
goods  of  A^  The  gwids  were 
seiied  by  the  bailiff;  the  execu* 
tion  creditor  authorized  the  bai- 
liff to  quit  possession,  the  debtor 
consenting  that  he  night  return 
at  any  time  and  sell  the  goods. 
The  bailiff  accordingly  gave  up 
possession,  and  at  the  end  of  some 
months  returned,  and  notice  of 
sale  was  given.  Before  the  sale 
another  fieri  facias  issued  at  the 
suit  of  a  second  creditor.  To 
that  writ  the  sheriff  returned 
nulla  bona.  The  second  creditor 
brought  an  action  for  a  false  re- 
turn, and  recovered  the  value  of 
the  debtor's  goods  against  the 
sheriff.  The  sheriff,  having  pre- 
viously paid  the  value  of  such 
goods  to  the  creditor  under  the 
first  fi.  fa.,  brought  an  action  to 
recover  from  him  that  money: 
Held,  that  he  was  entitled  to 
recover  the  same  unless  it  were 
shewn  by  the  defendant  that  at 
the  time  when  the  sheriff  made 
the  payment  he  was  acquainted 
with  the  fact  of  the  misconduct 
of  his  oflBcer ;  and  that,  as  between 
the  sheriff  and  the  execution 
creditor,  the  act  of  the  bailiff 
was  not  to  be  considered  the  act 
of  the  sheriff,  so  as  to  fix  the 
latter  with  the  knowledge  of  the 
misconduct  of  his  officer.  Crcmder 


and  AmoUker  w» 


Lomgp  GemL  Om^ 
n«e59S 


SHIP-OWXEIL 
See  Cm  A 


SIMONY. 


Where  a  party  wem  piauuHii  to  a 
rectory  in  conaideration  of  Ms 
halving  gives  ft  bontl  to  res^^  ■ 
favour  of  •  particuhr  pctaon  M 
the  inaeit  tiT  the  fmnm^  asd 
was  iaatitnted  woA  mdwcued,  aM 
such  bond  was  heA  t»  he  void 
on  the  grvdJDd  tiwt  it  was  simo- 
niacalv  emk  tte  king  tiieii  pre- 
sented A*  B^  and  be  was  insti- 
tuted and  ladantdi  Held,  that 
he  might  inihiffc  cjcttiat  for 
the  rectofj  agdiist  the 
who  had  been  ftMMMdhed 
sented.  Doe  am  4fe  deauM  ef 
froiteinf  Gfeyvy  w»  fmieuetf  £» 
9G.4w  S5 

SPEAKER*S  CERTmCATE. 
See  Etidshqb,  15. 

SPECIAL  VERDICT. 
See  DiSTJtxa^  i. 

STAKEHOLDEIU 

Where  A.  and  B.  depoiited  Maaqr 
in  the  hands  of  a  atakefaoMer*  to 
abide  the  eveat  tii  'm^h^aiie%' 
match  between  theas  ;  and  after 
the  battle  A.  chnaed  Ao  whole 
sum  from  the  tlairehflider,  and 
threatened  him  with  an  action  if 
he  paid  it  over  to  B^  wfaidi  he 
neverthdeas  did^  bjr  the  directioo 
of  the  aiopire :  Heid,-that  if  •  was 
entitled  to  reeover  Irom  him  his 
own  stake*  as  moaeyiHid  aid 
received  to  his  use.  Hm^Utam  v. 
Jadt9(m,E.9G.^  231 

STAMP. 
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STAMP. 

1.  A  promissory-note  for  11/.,  pay- 
able t6  A.  n,  on  demand^  is  a 
promiisorj-note  payable  to  bearer 
on  demand  within  the  meaning 
of  the  55  G.  3.  c.  184.,  and  re- 
quires a  stamp  of  two  shillings. 

•    KmAu  y^  Whiddon,  E.  9  GA. 

%  K  wittiest  called  to  prove  the 
receipt  «f  a  sum  of  money,  was 
abevngi  an  adoiowledgment  of  the 
<   r:raqiii|i(rafriUjBbQiooe]^  signed  by 
Umi^';  «nd,  OQ  seeing  it,  said 
,   that  }ieiJb«d,iK>  doubt  he  Jiad  re- 
:    osived  it,  although  he  bad  no 
fiecoUection  of  the  fact;  Held, 
..thimthis  was  aufficienl  parol  evi- 
..i  dii^^  of  the  payment  of  the 
; ,  .ai^ey»  and  tliat  the  written  ac- 
.kaoirMfnieiit  having  been  used 
to  T^esb  the  men^ory  of  a  wit- 
. ,  ness»  .and  not  aa  evidence  of  the 
payment,    did  not  require    any 
stamp.  Maugham  v.  Hubbard  and 
RobimoHf  A^signeet,  £.  9  G.  4.'  14 
!3'  An  indenture  by  which  an  ap- 
prentioe  was   bound  for  seven 
years,  to  serve  A.  B*  for  the  first 
four  yean,  and  his  own  father 
for  the  last  three,  to  learn  two 
different  trades,  is  a  valid    in* 
denture,  and  requires  only  one 
stamp;     The  King  v.   The  In" 
haUkuUi o^ Louth,  E.  9 G,4. 
;..-■.  247- 

.  4-  A.  being  tenant  of  premises  under 
an  indenture  of  lease  granted  by 
u  J?*,  a  sequestration  issued  out  of 
,the  Court  of  Chancery  against 
•  <the  latter.    A*  then  signed  the 
fii^llowing  instrument :  "  I  hereby 
.    attorn  and  become  the  tenant  to 
«.  G.  apd  0.,  two  of  the  seques- 
'  .tiators  named    in    the  writ   of 
..sequestration  issued  in  the  said 
.  ,iiittifr  in  Chancery,  and  I  hold  the 
same  for  such  time  and  on  such 

condhtons    as    may    be    subset 

■ 

A  •    \ 


n 


.!•, 


quently  agreed  upon :  Held,  that 
this  was  an  agreement  to  become 
tenant,  and  required  a  stamp : 
Held,  secondly,  that  the  defend- 
ant not  having  received  posses- 
sion of  the  premises  from  C.  and 
D.  might  dispute  thdr  title,  and 
that  the  lease  not  being  provvd 
to  have  been  surreoderea,  was 
an  answer  to  the  action.'  Cornish 
v.  SearM,  T.  9  G.4.      Page  471 

5.  Where  the  members  of  a  matoal 
insurance  club  all  exaeuted  the 
same  power  of  attorney,  severally 
authorizing  the  persons  therein 
named  to  sign  the  club  policies 
for  them :  Held,  that  it  required 
only  one  stamp.  Alhnana  An» 
other y  Assigneetf  v.  MorrUon,  M* 
9G.4.  ^  565 

6.  The  appointment  in  writing  under 
the  hands  and  eeals  of  two  jus- 
tices, to  the  office  of  assistant 
overseer^  with  an  anaiMd  salary 
of  10/.  annexed  to  it,  rehires  a 
stamp  of  22.  Bexy.  The  Inha^ 
bUat^  of  KewyM.  &  G.  4^    655 

STATUTE  DUTY. 
See  Afpjcal,  3. 

SUMMONS. 

See  Commissioners  of  Bank- 
rupt. 

SURETY. 
See  Bol9D,  1.  8* 

SURVEYOR. 

See  ArPSAL,  3. 

TENANTS  IN  COMMON. 
See  Party  Waxl. 

TREBLE  DAMAGES. 
Sre  Practice;  7.' 

TRES- 


tfaoK  adjoining  lands  as  tenants         repl 
in  common.  be  Id 

Where  such  an  ancient  wall  ^ei 
was  pulled  dotrn  by  one  of  the  pose 
two  tenants  in  common,  with  the 
intention  of  rebuilding  tlie  same,  had 
and  a  new  wall  was  built  of  at  t 
greater  height  than  the  old  one. 
It  wai  held  that  this  was 
such  a  total  destruction  of  the  deri 
wall  OB  to  entitle  one  of  the  two  was 
tenants  in  common  to  maintain  Par 
trespass  against  the  other.  Cuiill 
V.  Porter,  E.  9  G.*.       Page  257 

2.  Ttie  aUt.  8  H.  6.  c.  9.  s.  6.,  which 
gives  treble  damages  to  tbe  party  Where 
grieved  by  a  forcible  entry  and  AtU 
expulsion,  applies  only  to  persons 
having  the  freehold ;  for  the  re- 
medy is  given  ngainst  the  dU- 
Ktior.  Cole  and  Ux.  v.  EagU, 
T.  9G.t.  409 

3.  Trespass  for  mesne  profits.  Plea, 
a  judgment  recovered  by  defend- 
ant in  1822  against  A. ;  an  elegit 
sued  out  thereon ;  an  inquisition  by  t 
held,  whereby  it  was  found  that  exec 
A.,  at  the  time  when  the  judg-  of  th 
ment  was  recovered,  was  seised  prob 
fnr  life  of  (inter  alia)  tbe  pre-  neu  i 
miaes  mentioned  in  the  declar-  2.  A.  i 
ation^aod  that  the  sheriffdelivered  sold 
those  premises  to  tbe  defendant.  sessii 
UepIicatioD,  that  in  1820,  A.  bv  for  t 
indenture  bargained  and  sola,  occej 
inter  alio,  tbe  premisea  mentioned         wid 
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upon  he  gavi)  them  an  order  to 
sell  the  goods  and  appty  the  pro- 
ceeds in  payment  of  tne  bill.  C. 
afterwards,  and  befofe  the  goods 
were  sold,  became  bankrupt ;  A. 
and  Co.  handed  over  the  goods 
to  B,  at  his  reqaest,  but  he 
afterwards  returned  them ;  and 
after  they  were  returned,  C.'s 
assignees,  having  made  a  demand 
<if  the  goods,  brouehl  trover : 
Held,  that  they  could  not  main- 
tain it;  for  that  after  the  order 
given  by  C.  to  A.  and  Co.  to  sell 
the  goods,  and  apply  the  pro- 
ceeds in  pajrment  of  the  bill, 
they  remained  in  their  hands, 
subject  to  the  charge,  because 
A.  and  Co.  must  be  presumed  to 
have  asked  security  as  agents  for 
JB.,  whose  ratification  of  their  act 
for  his  benefit  might  also  be  in- 
ferred. Bailey  v.  CulverwM^  T, 
9  0.4f.  P^e44« 

3.  The  statute  58  G.  3-  c  75.  pro- 
hibits the  buying  of  pheasants 
in  all  cases,  and  therefore  by  a 
contract  for  the  sale  of  live  phea- 
sants, no  property  passes  to  the 
purchaser.  Helps  v.  Glenister, 
M.  9  G.  4.  553 

TURNPIKE  ROADS. 
See  Appeal,  1. 

VAULT. 
See  Burial. 

VENDOR  AND  VENDEE. 

A.  agreed  to  sell  to  B.  his  interest 
in  a  public  house,  and  his  furni- 
ture, &c.,  at  an  appraisement  to 
be  made  by  two  appraisers,  the 
same  to  be  paid  for  at  a  day 
fixed  by  the  agreement,  on  B.  s 
taking  possession,  which  was  to 
be  on  or  before  the  25th  of  March 
then  next,  and  30/.  was  paid  by 


J?,  as  a  deposit ;  and  he  agreed 
that  if  he  should  not  complete 
his  part  of  the  agreement  the 
sum  so  paid  should  be  forfeited. 
The  buyer  and  seller  appointed 
appraisers  respectively.  On  the 
25th  of  March  the  two  appraisers 
met,  and  the  seller's  appraiser 
was  then  informed  that  tne  ap- 
praiser of  the  buyer  could  not 
conveniently  on  that  day  com- 
plete the  valuation,  but  wdold 
finish  the  business  the  next  day. 
No  objection  was  then  iiiad6^  to 
the  proposed  delay.  The  ap- 
praiser of  the  buyer  went  to  the 
seller's  premises  the  following 
day  to  make  the  valuation,  but 
the  seller  refused  to  allow  him  so 
to  do,  and  said  he  would  not 
complete  the  contract:  Held, 
that  under  the  circumstances,  it 
was  incumbent  on  the  seller,  if 
he  intended  to  insist  that  the 
contract  should  be  completed  on 
the  day  mentioned  in  the  affree- 
ment,  to  have  notified  such  in- 
tention to  the  buyer;  and,  not 
having  done  so,  that  the  latter 
was  entitled  to  recover  back  the 
deposit.  Carpenter  v.  Bland/brdj 
M.  9  G.  4..  Page  575 

WARRANT. 

See    Commissioners    of    Bank- 
rupt. 


WARRANT  OF  ATTORNEY. 
See  Bankrupt,  4*.  9.  Phactick,  2. 

WELSH  JUDICATURE  ACT. 

Bythe  Welsh  judicature  act,  5  Cr.4. 
c.  106.  ^.21.  it  is  enacted,  that  in 
all  transitory  actions  which  shall 
be  brought  in  any  court  of  re- 
cord out  of  the  principality,  and 
the  debt  or  damages  recovered 

shall 


tried  the  caiue,  a  judgment  of 
nontnit  ■hall  be  entered :  Held, 
that  it  h  discretionary  in  the 
Judge  wbo  tries  the  cause,  to 
grant  or  reTuae  the  certificate 
mentioned  in  tbe  act;  and  that 
where  the  Judge  has  refused  to 
certify,  this  Court  has  no  power 
to  oraerajudgraent  of  nooiuit  to- 
be  entered. 

Held,  bj;  Lord  Tenterden  C.  J. 
at  Nisi  Priufi,  that  it  lies  upon 
the  defendant  to  shew  that  he 
was  residing  in  Watet  at  the  time 
when  the  writ  or  mesne  process 
was  served  on  him  in  ttie  action, 
and  that  general  evidence  that  his 
usual  place  of  residence  both  be- 
fore and  subsequent  to  the  com- 
mencement of  tbe  action  was  in 
WaUi  was  not  sufEcient.  Jonn 
T.  Kenrick,  T.  9  G.  *.    Page  S57 

WHARFAGE. 
By  an  act  of  parliament  certain  per- 
sons were  incorporated  as  tbe 
HuU  Dock  Company,  and  pre- 
mises (before  tbe  property  ot  the 
crown),  were  aiven  to  them  for 
the  purposes  of  the  act,  and  tliey 
were  authorised  to  make  a  dock. 


END  OF  THE  EIG£ 


